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CASES    IN    CHANCEKY, 


BBrOEX   TBB 


VICE'  CHAN  CELL  OR 


SIR  B.  T.  KINDERSLEY. 


1862: 
March  11. 

Injunction. 

Laekes. 

Lands  Clauses 

Consolidation 

Act. 


STANDISH  V.  MAYOR,  ALDERMEN,  AND  BUR- 
GESSES  OF  THE  BOROUGH  OF  LIVERPOOL 
and  certain  other  Persons  Tenants  of  Plaintiff  ^s  Land. 

1  HIS  was  a  motion  for  an  injunction  to  restrain  the 
Defendants,  the  Mayor,  Aldermen^  &c.,  their  contractors 
and  agents,  from  continuing  in  possession  of  any  part  of  ^  corpontion 
the  lands  comprised  in  the  notice,  schedule,  and  plan,  ^  Ac^of  Par- 

aerved  by  those  Defendants  on  the  Plaintiff,  on  the  23rd  liament,  right  to 

•  take  land  for  the 
purpose  of  certain  public  works,  gaye  notice  to  the  owner  of  the 
mheritance,  of  an  intention  to  take  it.  They  then  entered  regularly 
upon  the  land  for  the  purpose  of  sunreys,  &c.,  and  afterwards  their 
contractors,  without  the  knowledge  of  the  corporation,  but  with  the 
assent  of  the  occupying  tenants,  brought  some  waggons,  and  rails, 
and  other  implements  on  the  land,  and  there  left  them,  but  did  not 
commence  the  works,  or  do  any  damage.  This  was  done  without  ob- 
taining the  assent  of  the  Plaintiff,  but  it  became  known  to  his  agent 
in  the  end  of  December.  In  the  beginning  of  the  following  February, 
without  any  preyious  communication  with  the  Defendants,  he  filed 
his  bill  for  an  injunction  to  restrain  them  from  allowing  the  waggons, 
&c.  to  remain  on  the  land,  and  from  taking  possession  of  the  land 
until  they  had  complied  with  the  proyisions  of  the  Lands  Clauses 
Consolidation  Act.  Held,  that  though  the  corporation  were  bound 
by  the  acts  of  their  contractors,  the  acts  done  were  not  a  taking  pos- 
session within  the  meaning  of  the  Act,  and  the  bill  was  improperly 
filed. 


Vol.  I.     N.  S. 


B 


1852. 

^ . ' 

Stand  I  sn 

V. 

Mayor  of 
Liverpool. 
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day  of  December,  1851,  and  from  allowing  the  earth, 
waggons,  iron  rails,  and  tram  plates  placed  there  by  the 
Defendants,  to  remain  there,  and  from  entering  upon  or 
into  possession  of  any  part  of  the  lands  comprised  in  the 
said  notice,  plan,  and  schedule,  unless  and  until  they 
should  first  have  complied  with  the  Lands  Clauses  Con- 
solidation Act  1845,  and  from  in  any  manner  contra- 
vening the  provisions  thereof. 


The  bill  was  filed  on  the  9th  of  February. 

The  Plaintiff  was  seised  in  fee  of  land  in  the  neigh- 
bourhood of  Liverpool^  subject  to  the  rights  of  certai 
tenants  in  possession,  viz.  /.  Winstanley^  JE.  Morris, 
and  others.  By  the  affidavit  of  W.  L.  Smart,  the  soli- 
citor of  the  Plaintiff,  it  appeared  that  the  Defendants 
had  given  notice  to  take  the  Plaintiff's  land.  The 
Defendants  had  entered  on  part  of  the  land  for  the 
purpose  of  constructing  their  works,  viz.  The  Liver- 
pool Water  Works ;  but  they  had  not  paid  the  money. 
Early  in  January,  1 852,  the  contractors  employed  by  the 
Defendants  had  brought  earth  waggons,  iron  rails,  and 
tram  plates  on  the  land,  without  the  permission  of  the 
owner,  but  with  the  permission  of  the  tenants.  They  had 
brought  earth  waggons,  and  fifteen  tons  of  iron  rails,  and 
the  wheels  of  the  waggons  had  flanges,  which,  it  was 
sworn,  had  cut  up  the  surface  of  the  land. 

The  affidavits  of  Hawkesley^  the  Defendants'  engineer, 
and  of  Okes,  assistant  engineer,  on  the  part  of  the 
Defendants,  were  to  the  following  effect: — That  on 
the  10th  of  February  no  acts  had  been  done  by  which 
the  surface  of  the  land  was  dug  up  or  cut  up,  otherwise 
than  as  stated  in  the  bill ;  and  that  what  had  been  done 
was  done  with  the  consent  of  the  tenants  in  possession  ; 
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that  the  Defendants,  the  Corporation,  had  not  given  any 
authority  to  the  contractors  or  their  agents  to  enter  on 
the  land. — Siatham,  another  witness  for  the  Defendants, 
proved  that  the  contractors  employed  by  the  Defendants 
could  not,  by  the  terms  of  the  contract,  proceed  with 
their  works  until  the  Defendants  should  have  given 
them  possession  of  such  parts  of  the  land  as  should  be 
declared  by  the  engineer  of  the  Corporation  to  be  re- 
quisite; and  that  no  such  declaration  had  been  yet 
made  by  the  engineer,  and  tliat  the  waggons,  &c.  were 
only  placed  on  the  land  for  a  temporaiy  purpose.  Lawton, 
one  of  the  contractors,  by  an  a£Sdavit  sworn  on  the  9th 
and  filed  on  the  10th  of  February,  proved  that  he  entered 
into  a  contract  with  the  Defendants  for  the  construction 
of  reservoiiB,  &c.,  portions  of  the  intended  works  to  be 
ocHistmcted  on  the  land  belonging  to  the  Plaintiff.  He 
proved  that  the  consent  of  Morris^  one  of  the  tenants, 
had  been  obtiuned  through  his  agent,  to  the  materials 
in  question  remaining  on  the  land  in  his  occupation, 
and  that  they  were  placed  there  with  the  assent  of  the 
other  Defendants,  the  tenants. 


1852. 

^ .— ' 

Standish 

r. 
Mayor  or 

LlYBRPOOL. 


The  other  material  facts  will  be  found  in  the  arguments 
and  in  the  judgment. 

Mr.  Matins  and  Mr.  Qiffard  for  the  Plaintiff. 

It  is  admitted  that  Lawton  and  Miller  are  the  con- 
tractors on  behalf  of  the  Corporation.  They  say  they 
had  the  consent  of  the  tenants ;  but  by  the  84th  section 
of  the  Lands  Clauses  Consolidation  Act,  the  consent  of 
the  owners  also  is  necessary.  Putting  waggons,  &c.  on 
the  land  is  an  entry  and  taking  possession  within  the 
meaning  of  the  Act. 


They  referred  also  to  the  85th  section  and  to  the  89th 

b2 


1852. 

' . ^ 

Stan  DISH 

V. 

Mayor  of 

LiTXRPOOL. 


CASES    IN    CHANCERY. 

section  of  the  Lands  Clauses  Consolidation  Act,  as  ex- 
pressly meeting  this  case.  That  clause  is  as  follows : — 
*^  If  the  promoters  or  any  of  their  contractors  shall, 
except  as  aforesaid^  wilfully  enter  upon  and  take  pos- 
session of  any  lands  which  shall  be  required,  &c.  without 
such  consent  as  aforesaid  (viz.  the  consent  required  by  the 
84th  section),  then  the  promoters  are  to  pay  a  penalty.'* 

Mr.  Follett  and  Mr.  fV.  M.  James^  for  the  Defendants. 

The  case  of  the  Defendants  is  that  they  have  nothing 
whatever  to  do  with  the  acts  of  the  contractors.  Those 
acts  took  place  on  the  12th  of  November,  1851. 

[The  Vice-chancellor  observed  that  what  had  been 
done  was  obviously  harmless,  still  the  acts  done  by  the 
contractors  must  be  taken  as  an  indication  of  an  intention 
to  do  more.] 

The  affidavit  of  the  town-clerk  proves  that  the  De- 
fendants had  no  knowledge  of  the  acts  done  by  the  con- 
tractors ;  that  the  Corporation  never  have  intended,  and 
do  not  intend  to  go  on  with  the  works. 

[The  Vice- Chancellor :  It  is  alleged  that  the  acts 
done  were  done  without  the  authority  of  the  Corpora- 
tion ;  the  contractor  makes  an  affidavit,  but  he  does 
not  say  that  the  waggons,  &c.  were  put  on  the  land 
merely  for  temporary  purposes,  and  that  he  means  to  do 
no  more.] 

The  foreman  of  the  contractor  has  made  an  affidavit ; 
he  says  he  placed,  in  November  last,  waggons,  &c.  on  the 
land ;  that  JVinstanley^  one  of  the  tenants,  knew  it,  and 
did  not  object ;  no  damage  was  done  beyond  what  was 
done  to  the  tenant.  There  was  no  unlawful  entry,  the 
contractors  had  a  right  to  enter  under  their  agreement 
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nith  the  tenants.  The  Corporation,  the  Defendants, 
hBve  not  entered  at  all ;  it  is  not  they  who  are  in  posses- 
sion but  the  contractors,  and  the  Defendants  have  no 
fontrol  over  the  contractors.  The  contract  was  that  no 
vork  should  be  executed,  nothing  should  be  done  until 
t  direction  should  be  given  by  the  engineer  as  to  the 
land  to  be  taken,  and  no  such  direction  has  been  given. 
Therefore  the  entry  is  not  that  of  the  Corporation,  not 
being  part  to  their  contract.  (The  Plaintiff  asked  for 
the  contract,  but  it  was  not  produced.)  As  to  the  89th 
section  of  the  Lands  Clauses  Consolidation  Act,  that 
applies  to  the  tenant  in  possession,  and  requires  wilful 
entry.  Here  there  has  been  no  wilful  entry,  because 
the  consent  of  the  tenant  was  obtained. 


1852. 

^ .— ' 

Standish 

Mator  or 
Liverpool. 


Mr.  JUalins,  in  reply. 

The  acts  of  the  contractors  are  the  acts  of  the  Cor- 
poration, and  the  contractx)rs  have  placed  their  waggons 
and  rails  on  the  Plaintiff's  land. 

[The  Vice- Chancellor :  Is  placing  waggons,  &c.  on 
the  land,  taking  possession  ?] 


Mr.  Malin* :  Placing  waggons  on  the  land  is  an  in- 
dication of  an  intention  to  proceed  further.  The  Plain- 
tiff finds  the  contractors'  plant  on  his  land.  He  knows 
the  Corporation  has  power  to  take  his  land  ;  he  knows 
only  the  Corporation,  and  the  contractors  are  strangers 
to  ^him.  RaweSy  the  agent  of  the  Plaintiff,  says  in  his 
affidavit,  and  that  is  not  contradicted,  that  the  con- 
tractors toTd  him  it  was  by  the  authority  of  the  Cor- 
poration that  he,  the  contractor,  put  the  things  on  the 
land.  His  first  intimation  of  their  being  there  was  in 
January,  when  he  inquired  of  Lawton^  one  of  the  con- 
tractors, by  whose  authority  they  were  placed  there ; 
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and  LawtovCs  answer  was  that  the  Corporation,  the  De- 
fendants, had  given  him,  Lawton^  authority  to  do  it. 
This  is  sworn  by  Rawes^  and  not  contradicted.  The 
inference  is  that  they  will  go  on  to  do  more.  This  is 
the  simple  case  of  master  and  servant,  and  the  rule  of 
law  of  the  master  being  responsible  for  the  acts  of  his 
servant,  applies. 

The  Vice-Chancellor  : 

(His  Honor  read  the  notice  of  motion  referred  to  in 
p.  1,  and  then  proceeded.)  This  motion  is  founded  on  the 
assumption  that  the  Defendants  have  entered  into  pea- 
session,  and  are  continuing  in  possession  of  the  Plaiii- 
tifiTs  land,  and  on  the  assumption  that  they  intend,  or 
have  indicated  an  intention,  to  continue  on  the  land  and 
to  execute  certain  works  thereon,  contrary  to  their 
contract  with  Plaintiff,  and  contrary  to  the  powers  of 
the  Lands  Clauses  Consolidation  Act.  The  facts  are 
these : — An  Act  of  Parliament  was  passed,  authorizing 
the  Corporation  of  Liverpool  to  execute  certain  works 
for  the  purpose  of  supplying  the  town  of  Liverpool  with 
water,  and  by  that  Act  they  are  authorized  to  take  the 
lands  of  the  Plaintiff  necessary  for  their  purpose,  paying 
or  such  lands,  the  amount  to  be  ascertained  in  the  usual 
manner.  Many  months  ago,  the  Corporation,  intending 
to  proceed  under  the  authority  of  their  Act  of  Parlia- 
ment, entered,  as  they  were  entitled  to  do,  on  the  lands 
of  the  Plaintiff,  for  making  surveys,  taking  levels,  boring, 
and  otherwise  ascertaining  how  far  the  lands  were  neces- 
sary. They  had  authority  to  do  all  this,  and  they  did 
80,  having,  in  so  doing,  occasioned  only  slight  damage  to 
the  tenants,  and  paying  for  the  damage  so  done ;  so  far 
there  was  no  matter  of  complaint.  After  this,  and  after 
the  site  of  the  work^  had  been  marked  out  by  the  De- 
fendants, no  further  act  was  done  by  them,  affecting  the 


CASES   IN  CHANCERY. 


Plain tifTs  land.  On  the  4th  of  November  1851,  the  Cor- 
poration entered  into  a  contract  with  Messrs.  Lawton  ^ 
Miller  to  execute  the  works,  undertaking  to  give  them 
possession  of  so  much  of  the  land  as  the  agent  of  the 
Corporation  should  point  out,  which  has  not  yet  been 
done.  Now,  it  is  contended  that  what  has  been  done  is 
not  done  by  the  Corporation,  but  by  the  contractors, 
and  not  in  accordance  with  their  contract ;  and  that  even 
if  the  contractors  have  entered,  they  have  not,  in  doing 
80,  been  the  agents  of  the  Corporation.  I  cannot  assent 
to  that  proposition,  not  meaning  to  say  that,  in  all  cases, 
when  there  is  a  contract  with  a  corporation,  or  any  body 
authorized  to  do  certain  things  under  an  Act  of  Parlia- 
ment, whatever  the  contractors  may  do,  his  principals 
are  liable ;  but  still,  as  a  general  principle,  the  contractor 
is  the  agent  of  the  Corporation.  Of  course,  the  con- 
tractors might  do  many  things  for  which  the  Corpora- 
tion would  not  be  responsible;  but  if  the  contractor 
enters  on  the  land  apparently  under  his  contract,  and 
does  anything  contrary  to  the  rights  of  the  owner  or  the 
provisions  of  the  Lands  Clauses  Consolidation  Act,  he 
must  in  this  Court  be  treated  as  the  agent  of  the  Corpo- 
ration. Now,  the  contract  having  been  entered  into  in 
November,  1851,  some  waggons  belonging  to  Lawton  ^ 
MilleTy  the  contractors,  were  placed  on  a  part  of  the 
lands  of  the  Plaintiff,  being  a  farm  occupied  by  the 
Defendant  Winstanley.  It  appears  that  the  waggons 
were  placed  there  originally  without  the  permission  of 
WinstanUy  being  first  obtained.  But  it  appears  also, 
and  this  is  not  denied,  that  Winstanley  did  not  object  to 
the  waggons  brought  being  left,  but  assented  on  being 
compensated  for  any  damage  or  loss  which  should  be  occa- 
sioned to  him.  This  was  in  November.  In  the  January 
following,  tramways  or  rails,  or  in  fact  some  of  the  imple- 
ments or  utensils  of  the  contractors,  were  brought  on  the 
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1852.  lands  of  Winstanley ;  that  was  also  done,  in  the  first  in« 

Stan  dish       stance,  without  the  permission  of  Winstanley ;  but  after  he 
V,  knew  of  it,  he  assented  on  the  terms  of  his  being  compen* 

I  »«Jf]L^r      sated.     Then  as  to  another  tenant,  Morris^  occupying 

another  farm  comprised  in  the  Plaintiff's  land.  In  No- 
vembery  before  doing  any  thing,  Lawton  communicate 
with  Morris  on  the  subject  of  putting  waggons  and  rails 
on  his  land,  and  by  arrangement  with  him,  placed  the 
waggons  and  rails]on  his  land.  On  the  other  hand  JRawes^ 
the  agent  for  the  Plaintiff,  says  that  neither  he,  nor 
Winstanley^  nor  Morris  gave  permission  to  have  the 
waggons  and  other  things  put  on  the  land.  Now  Howes 
can,  of  course,  speak  for  himself,  and  I  assume  that  he  did 
not  assent ;  but  as  to  the  tenanta,  it  is  positively  sworn 
by  Lawton^  and  confirmed  by  his  foreman,  that  there 
was  an  arrangement  both  with  Winstanley  and  Morris. 
And  it  is  remarkable  that  both  Winstanley  and  Morris^ 
thoufirh  both  appearing  by  their  counsel  to  support  the 
Plaintiff's  application,  make  no  afiidavits  contradicting 
the  allegation  that  they  consented.  I  must  assume,  there- 
fore, that  both  Winstanley  and  Morris  did,  Morris  pre- 
viously to  the  fact,  and  Winstanley  subsequently,  assent 
to  the  waggons,  &c.,  being  brought  on  the  land.  Then 
this  fact  is  also  stated  on  behalf  of  the  Defendants,  and 
uncontradicted  by  the  Plaintiff;  Lawton  says,  and  Howes 
does  not  deny  it,  **I  say  that  in  December  last,  and 
after  the  implements  mentioned  in  the  bill  had  been 
placed  on  said  land  in  the  occupation  of  said  E.  Morris 
and  J.  Winstanley^  I,  together  with  my  foreman,  James 
Bimpsouy  was  passing  along  the  road  near  to  the  pre- 
mises of  said  E.  Morris^  when  we  met  W.  Rawesy  the 
resident  agent  or  steward  of  the  above-named  Plaintiff, 
and  said  E.  Morris.  W.  JRawes  asked  me  if  I  had  any 
objection  to  paying  reasonable  compensation  for  the  said 
materials  lying  in  the  said  fields.   I  then  informed  said  W. 


LiTBRPOOL. 


CASES  IN  CHANCERY. 

RaweSj  that  if  the  tenants'  claim  for  damage  was  a  rea-  1852. 

sonable  one,  I  would  pay  the  amount.     W.  JRawes  did       Stan  dish 
Dot  object  to  the  materials  remaining  on  the  land  of  JB.  v. 

Morris  and  J.  Winstanley.  nor  irive  any  intimation  to  Mayor  of 
me  that  he  required  said  materials  to  be  removed.^ 
Shuqfson  says  he  was  present  at  this  conyersation,  and 
oonfirms  what  Lawton  says.  It  is  therefore  beyond 
contest,  that  in  December  the  agent  of  the  Plaintiff 
knew  that  the  materials  belonging  to  the  contractors 
had  been  placed  on  the  land,  and  did  not  object,  but 
stipulated  with  the  contractors  merely  that  reasonable 
compensation  should  be  made  to  the  tenants.  Now 
Rawes^  in  his  affidavit,  says,  he  first  became  aware  of 
the  materiak  being  put  on  the  land  early  in  January. 
There  is  a  little  discrepancy  here,  between  the  evi- 
dence of  Rawti  and  Lawton ;  but  it  is  slight,  and  not 
of  any  material  importance.  It  is,  on  the  whole,  clear 
that  at  the  latter  end  of  December,  or  quite  in  the 
banning  of  January,  RaweSy  the  Plaintiff^s  agent,  knew 
that  the  materials  were  put  on  the  land,  and  that 
so  far  from  any  objection  on  the  part  of  the  Plain- 
tiff being  made  that  the  acts  done  were  a  violation 
of  his  rights,  he  by  his  agent  merely  stipulated  that 
there  should  be  some  compensation.  So  the  matter 
stood  at  the  beginning  of  January.  Now  Rawes  says 
that  Lawton  told  him  in  January,  that  he  put  the  wag« 
gons,  &c.  on  the  land  by  the  authority  of  the  Corpora^ 
tion,  and  I  will  assume  that  to  be  true,  as  it  is  not  con- 
tradicted, but  there  is  no  doubt  that  the  Corporation  did 
not  know  of  the  things  being  placed  on  the  land,  and 
that  no  agent  of  the  Corporation  knew  of  it,  and  what 
Lawton  meant  was  that  he,  being  the  contractor  of  the 
Corporation,  was  acting  by  their  authority,  but  that  does 
not  at  all  impeach  the  accuracy  of  the  statement  made 
as  to  the  conversation  between  him  and  Rawes.    On  the 
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23rd  of  December,  the  usiud  notice  was  sent  by  the  Cor- 
poration to  the  Plaintiff  ^s  agent  to  treat  nnder  the  Act. 
That  notice  was  answered  on  the  1 2th  of  January  1852,  by 
a  counter  notice  stating  that  the  Plaintiff  was  the  person 
entitled.  All  this  time  the  waggons,  tram  plates,  and 
rails  were  lying  harmless  on  the  land  of  the  Plaintiff. 
Nothing  whatever  was  done  towards  continuing  the 
works ;  but  the  waggons  and  other  things  simply  remain- 
ed on  the  land  with  the  assent  of  the  persons  who  had  a 
right  to  give  it,  viz.,  the  tenants  in  possession ;  no  step 
was  taken  towards  canying  on  the  works,  and  even  now 
the  things  are  lying  harmless  on  the  land,  and  there  they 
would  have  remained,  and  the  parties  would  in  all  pro- 
bability have  gone  on  to  treat  amicably,  but  on  the  23rd 
of  January  the  Plaintiff  s  London  solicitor  goes  down  into 
Lancashire^  on  some  business  for  the  Plaintiff;  and  then, 
knowing  nothing  of  that  which  had  previously  taken  place 
in  November,  December,  and  January,  he  comes  upon  the 
Plaintiff  ^8  land  and  finds  the  waggons  and  other  things 
placed  there.  Now,  I  do  not  wonder  at  the  solicitor  being 
struck  with  this  circumstance,  and  having  his  vigilance 
aroused,  or  at  his  supposing  it  to  indicate  an  intention  to 
continue  proceedings.  But  Mr.  Smart  did  not  commu- 
nicate with  the  parties  there,  and  get,  as  he  might,  full 
information  from  them  ;  if  he  had,  he  must  have  heard 
all  that  had  been  done,  and  would  most  probably  not  at 
once  have  plunged  his  client  into  litigation.  But,  in- 
stead of  that,  the  solicitor  came  at  once  to  London^  and 
without  any  communication  with  the  tenants,  or  inquiry 
whether  they  had  given  any  consent  or  not,  the  bill  is 
filed  on  the  9th  of  February,  supported  by  an  affidavit  by 
Smarts  in  which,  no  doubt  intending  to  state  what  he  be- 
lieved, he  omitted  that  of  which  indeed  probably  he  knew 
nothing;  he  says — "The  Plaintiff  never,  by  himself  or  his 
agents,  in  any  manner  consented  to  any  entry  on  the  part 
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oftheDefendants^or  their  contractors,ageiits,orworkmeii, 
npon  his  lands ;  and  further,  on  the  occasion  of  my  going 
into  Lancashire  aforesaid,  I  for  the  first  time  ascertained 
as  a  fact  that  the  said  Defendants,  by  their  agents,  had 
entered  on  part  of  the  land  comprised  in  the  said  notice, 
bemg  portions  of  each  of  the  said  two  farms,  for  the  pur- 
pose of  constructing  their  works  thereon/^  And  then  he 
goes  on  to  say : — **  The  Defendants  have,  by  themselyes, 
their  agents,  and  contractors,  entered  upon  and  taken 
possession,  and  are  now  in  possession  of  the  land/'  It  is 
unfortunate  that  he  did  not  communicate  with  the  par- 
ties on  the  spot,  and  then  with  the  Defendants.  If  he 
had,  he  would  have  been  informed  that  the  Corporation 
never  had  authorized  any  taking  possession  of  the  land ; 
that  the  Corporation  had  not  taken  possession,  and  that 
the  contractors  had  obtained  the  permission  of  the  tenants 
to  leave  the  things  in  question  on  the  land.  It  appears  to 
me  that  there  has  been  no  case  for  filing  a  bill  at  all.  It 
^as  filed  without  a  knowledge  of  the  facts,  and  from  all 
that  I  have  stated,  I  think  this  was  not  a  case  of  danger, 
or  even  of  apparent  danger,  and  not  a  case  for  an  injunc- 
tion. The  application  must,  therefore,  be  refused,  and 
with  costs. 


1652. 

^ .— ' 
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Minr  27  and 

July  2. 

^ r-^ ' 

Receiver* 

Sequestration, 
Practice, 
Contempt, 


HAWKINS  V.  GATHERCOLE  (a). 
HAWKINS  V.  CARRACK,  by  Supplemental  BUI. 

XN  these  suitB  a  motion  was  made  to  commit  Carrack^ 
the  Defendant  in  the  supplemental  suit,  for  contempt 
in  issuing  and  prosecuting  up  to  publication,  a  writ  of 
Under  an  order  sequestration  against  the  tithes  and  of  the  vicarage  of 
made  in  a  suit  Chatteris  NunSy  of  which  Oathercole  was  incumbent, 
in  which  it  was    while  a  receiver,  appointed  by  the  Court  in  the  original 

held  that  a  cause,  was  in  possession,  and  with  notice  of  that  fact. 

judgment  was  •  r  » 

a  charge  on  an     '^^^  order  for  a  receiver  to  take  possession  of  the  tithes 

ecclesiastical  of  the  living  of  Chatteris  Nuns,  was  made  on  the  21st 
/^iVoi.  J..  ;«        of  November,  1860.     The  receiver  was  a  Mr.  Burder. 

vClVcr  WAS  lu 

possession  of       An  incumbrance  on  the   same  tithes  was  afterwards 

the  funds  of  the  created  in  favour  of  Carrack.    ThePIaintirs  oririnal 

benefice,  for  , 

the  benefit  of      sequestration  had   been  long  since  satisfied  and  dis- 

the  Plaintiff,  charged.  On  the  17th  of  December,  1851,  CarracKs 
provision^for  "^  solicitor  served  a  notice  on  the  Plaintiff's  solicitor,  of 
the  service  of       the  mortgage  by  Oathercole  sluA  others,  of  the  advowson 

the  church.  ^  Carrack.  subsequent  to  Hawkins'  incumbrance*     On 

A  subsequent  _ 

incumbrancer       ^"^  ^^^^  of  February,  1852,  the  Plaintiff  filed  his  sup- 

with  notice  of  plemental  bill  against  Carrack.  On  the  30th  of  April, 
inheS^i^erf  ^"^"^^^^  issued  a  sequestration  out  of  the  Court  of 
issued  a  seques-  Queen's  Bench ;   it  was  lodged  on  the  4th  of  May,  and 

tration,  and  pro-  published  on  the  9th  of  May.  The  question  to  be  decided 
ceeded  up  to  >/  ^ 

publication,  but 

did  not  take  or         (a)  Reported,  on  the  question  of  the  validity  of  the  judg- 

recdve  anv  ment  debt,  as  a  charge  upon  the  benefice,  in  1  Sim.  N.  S.  68. 

funds  of  the 
living.     Held, 

that  this  ought  not  to  have  been  done,  without  the  leave  of  the 
Court;  that  it  was  an  interference  with  the  possession  of  the  re- 
ceiver, and  was  a  contempt. 
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was,  whether  the  puhlication  of  the  sequestration  was  a  1852. 

contempt,  and  whether  Carrack  could  be  allowed,  by  Hawkins 

a  contempt,  to  gain  a  legal  priority  in  virtue  of  his  se-  v. 

questration,  so  as  to  defeat  the  prior  equitable  right  of  Ctathercolb. 
Hawkins. 

Mr.  Stuart  and  Mr.  Sidney  Smith  for  the  Plaintiff. 

If  Carrack  had  not  committed  this  contempt,  he 
would  have  had  no  locus  standi  to  contest  the  right 
of  the  Plaintiff.  Issuing  the  sequestration  is  clearly  a 
contempt ;  for  it  puts  the  parties  affected  by  the  order 
for  a  receiver,  m  a  position  in  which  they  must  either 
disobey  the  order  of  this  Court,  or  of  the  Court  of  law. 
The  hands  of  the  Phuntiff  are  tied  by  the  appointment 
of  the  receiver,  so  that  he  could  not  issue  a  sequestrar 
tion,  and  the  Defendant  will  not  be  permitted  to  avail 
himself  of  that,  to  get  priority  of  legal  right  by  com-* 
mitting  a  contempt.  The  Defendant  Carrack  may 
move  to  discharge  the  order  for  a  receiver,  and  if  he 
iQcoeeds  he  would  get  priority.  Now,  if  the  order  for  a 
receiver  had  not  been  made,  or  had  been  discharged, 
the  Defendant  would  have  had  no  priority ;  why  should 
he  then  be  permitted  to  put  himself  in  a  position  to 
get  a  priority  by  a  contempt  of  the  Court!  If  it  is 
said  that  issuing  the  sequestration  is  not  a  contempt,  at 
any  rate  the  publication  is ;  for  by  that,  every  party 
liable  to  pay  in  respect  of  the  profits  of  the  living,  has 
notice  not  to  pay  except  to  the  sequestrator.  That  is 
an  interference  with  the  receiver,  and  a  contempt :  JRuS" 
tellv.  East  Anglian  Railway  Company  (a). 

Mr.  Malins  and  Mr.  Shebbeare  for  the  Defendant, 
Carrack. 

The  mortgage  to  Hawkins  of  the  Srd  of  August,  1845, 

(a)  3  M'Nag.  &  Gor.  104. 
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V, 

Oathbrcolx. 


for  24,000/.  was  not  of  the  tithes,  but  of  the  advowson ; 
and  the  principal  sum  is  not  due  till  the  8th  of  August, 
18t52.  As  to  the  effect  of  the  writ  of  sequestration,  the 
Defendant  has  done  nothing  beyond  obtaining  and  pub- 
lishing the  writ  and  the  bishop's  mandate. 

[The  Vtce-Chaneellor :  How  are  the  orders  of  the 
Crown,  commanding  the  bishop  to  receive,  and  his  man- 
date to  the  tenants  and  others  to  pay  to  him,  consistent 
with  the  possession  of  the  receiver  r] 

We  have  not  received  any  profits,  nor  attempted  to 
receive  any,  but  have  only  proceeded  so  far  as  is  re- 
quisite to  raise  the  question  whether  the  order  made  as 
to  the  Plaintiff^s  judgment  is  a  right  one.  That  is  not 
an  interference  with  the  possession  of  the  receiver ;  we 
have  not  executed  the  writ,  we  have  only  obtained  it, 
without  doing  which,  not  being  parties  to  the  original 
suit,  we  could  not  raise  the  question ;  until  obtaining 
the  writ  we  had  no  charge  and  could  not  dispute  the 
validity  of  an  alleged  prior  incumbrance.  Besides  the 
order  to  the  bishop  is  only  to  receive  if  he  knows  of  no 
impediment;  he  would  of  course  refuse  to  receive, 
knowing  of  the  appointment  of  the  receiver. 

The  Court  will  not  commit,  unless  there  is  an  inten- 
tional contempt.  Here  the  bishop  knows  the  fact  of  the 
receivership.  He  will  not  execute  the  writ  as  against 
the  receiver.  He  can,  by  force  of  the  writ,  only  take 
the  goods  of  OcUhercole;  it  is  only  operative  against 
them,  subject  to  prior  rights ;  a  judgment  was  no  charge, 
nothing  except  pubUshing  the  writ  of  sequestration  gave 
a  charge.  What  we  have  done  is  no  more  than  putting 
the  writ  into  the  hands  of  the  bishop  that  he  may  use  it 
when  the  goods  are  clear,  and  not  till  then :  in  RtuseU 
V.  East  Anglian  Railway  Company,  the  creditor  was  not 
held  guilty  of  any  contempt ;  nor  can  he  be  here.     If 
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any  thiDg  had  been  done,  it  must  have  been  by  the  bishop, 
and  he  would  be  the  person  guilty  of  contempt. 

Mr.  Sidney  Smith  in  reply. 

The  Defendant  should  have  applied  to  the  Court  for 
leave ;  he  has  mistaken  his  course ;  he  went  beyond 
what  was  necessary :  the  publication  of  the  sequestration 
gives  notice  to  the  tithe-payers  not  to  pay  to  any  but  the 
sequestrator ;  that  is  an  interference  with  the  receiver'^s 
possession,  and  the  party  guilty  is  the  party  putting  the 
officer  in  motion.  The  publication  gives  priority ;  if  the 
bishop  did  not  publish,  he  would  be  responsible ;  it  is 
therefore  the  act  not  of  the  bishop,  but  of  the  party  ob- 
taining the  writ. 

The  Vicb-Chancellob  : 

In  this  case  of  Hawkins  v.  Gaihercole,  the  motion 
was  made  by  the  Plaintiff,  Mr.  Hawkins^  to  commit  the 
Defendant,  Mr.  Carrack^  for  a  contempt  of  Court,  in 
having  interfered  with  the  possession  of  the  receiver 
appointed  by  this  Court.  It  appears  that  the  Plaintiff, 
Mr.  Hawkins,  being  a  creditor  of  the  Defendant,  Mr. 
Gathercole,  filed  a  bill  against  him,  and  got  a  receiver 
{^pointed.  It  is  unnecessary  to  enter  into  the  particulars 
of  the  rights  of  Mr.  Hawkins,  it  is  sufficient  to  say  that 
Lord  Cranworih  determined  that  Mr.  Hawkins  was 
entitled,  upon  his  bill,  to  have  a  receiver  appointed  of 
the  profits  of  a  living  of  which  Mr.  Gathercole  was  the 
incumbent.  Mr.  Burder  was  appointed  such  receiver, 
and  is  still  the  receiver.  Mr.  Carrack,  another  creditor 
of  Mr.  OatkercoU,  having  recovered  judgment  against 
him  for  the  amount  of  his  debt,  issued  an  execution,  and 
the  sheriff  having  in  the  ordinary  course  returned  nulla 
lonOf  and  that  the  Defendant,  Gaihercole^  was  a  clergy- 
man, an  ecclesiastic  having  no  lay  fee,  the  usual  process 
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1852.  was  issued  under  the  writ  of  sequestration,  from  the 

Hawkiks       Co^^  of  Queen's  Bench,  which  writ,  in  the  ordinary 
V.  form,  is  addressed  to  the  bishop  of  the  diocese  as  the 

Gathercolb.  gubetitute  for  the  sherifi^  sometimes  caUed  the  ecclesi- 
astical sheriff,  directing  him  to  sequester  the  living  of 
Mr.  Qathereole  in  his  diocese.  The  Bishop  of  Ely^  in 
the  usual  course,  issued  his  sequestration,  addressed  to 
the  sequestrator  (in  this  case,  as  it  happens,  the  same 
gentleman,  Mr.  Burder,  who  is  also  the  reoeiyer  ap- 
pointed under  the  order  obtained  by  Mr.  HawkinSy  the 
Plamtiff) ;  but  the  bishop  issued  his  sequestration  in  the 
ordinary  form ;  and  in  pursuance  of  the  ordinary  course 
in  such  a  case,  that  sequestration  was  published  by  affix- 
ing it  upon  the  doors  of  the  church  of  the  parish  of  the 
Defendant.  The  effect  of  that  sequestration  is  that  the 
bishop,  by  the  terms  of  it,  does  so  far  as  by  law  he  may 
or  can,  ^*  sequester  all  and  singular  the  rents,  tithes, 
oblations,  obventions,  fruits,  issues,  and  profits  thereof, 
and  other  ecclesiastical  goods  of  the  said  Michael  Avgtu- 
tut  OathercoUy  belonging  to  the  said  vicarage  and  parish 
church  of  Chatteris  Nuns  aforesaid,  within  our  jurisdic- 
tion, and  to  the  aforesaid  Michael  Augustus  Gather- 
coUf  the  incumbent  thereof,  belonging  or  appertaining, 
and  do  sequester  the  same  by  these  presents,  and  strictly 
enjoin  you  (that  is,  the  sequestrator  named  in  the  seques- 
tration, Mr.  JBurder)  to  publish  this  our  sequestration 
so  by  us  interposed  to  all  and  singular  that  are  inter- 
ested therein,  by  affixing  the  same,  or  a  copy  there- 
of, on  the  door  of  the  parish  church  of  Chatteris 
Nuns  aforesaid,  or  as  near  thereto  as  may  be,  and 
in  other  public  places,  as  you  shall  think  proper  or 
expedient  in  this  behalf,  and  also  to  ask  for,  demand, 
and  collect,  levy,  and  receive  all  and  singular  the  said 
rents,  tithes,  oblations,  obventions,  funds,  issues,  and 
profits  thereof,  and  other  ecclesiastical  goods  whatsoever 
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l^elonging  to  the  said  vicarage  and  parish  church  of 
€Jhatterig  JVuns^  and  to  the    said  Michael  Avgustus 
^rathercole^  as  vicar  thereof,  in  whose  hands  or  posses- 
sion any  such  are  or  may  be  found  remaining;  and  by 
.and  oat  of  the  same  profits  and  emoluments  (if  need  be) 
*to  canse  the  cure  of  the  said  church  of  Chatteris  Nuns  to 
1)6  duly  served,  and  to  cause  all  other  duties  and  charges 
incumbent  on  the  said  church  of  Chatteris  Nuns  to  be 
duly  performed,  borne,  and  satisfied,  and  also  well  and 
sufficiently  to  repair,^  and  so  forth.     It  is  not  necessary 
to  read  further.    It  is  sufficient  to  say  that  by  the  effect 
of  that  sequestration  from  the  bishop,  the  sequestrator 
named  in  the  document  is  directed  by  an  authority,  which 
he  is  bound  to  obey,  to  collect,  levy,  and  receive  all  the 
profits  of  this  living,  and  to  provide  for  the  service  of 
the  church,  and  then  to  apply  the  profits  in  the  ordi- 
nary coarse  for  the  benefit  of  the  creditors.    Now  the 
question  is,  whether  the  act  done  by  Mr.  Carrack  in 
procuring  that  sequestration  amounts  to  a  disturbance 
of,  or  interference  with  the  possession  of  the  receiver. 
Now  Mr.  Carrack  has  done  nothing  more  than  in  the 
ordinary  course  of  legal  process  he  was  entitled  to  do, 
by  virtue  of  a  judgment  which  he  had  recovered  against 
Mr.  Oathercole;  but  it  is  quite  clear  that  when  this 
Court  has  appointed  a  receiver,  it  will  not  allow  the 
possession  of  that   receiver  to    be  disturbed  by  any- 
body, however  good  his  right  may  be;  but  the  party 
thinking  he  has  a  right  paramount  to  that  of  the  re- 
ceiver, or  rather  to  that  of  the  person  who  has  got  the 
appointment  of  the  receiver,  must,  before  he  can  presume 
to  take  any  steps  of  his  own  motion,  apply  to  this  Court 
for  leave  to  assert  his  right  against  the  receiver.    That 
u  a  plain  rule,  and  a  very  necessary  rule  :   it  is  not  a 
rale  of  arbitrary  authority^  but  it  is  absolutely  necessary, 
because  if  it  were  otherwise  it  would  be  impossible  for  this 
Vol.  I.     N.  S.  o 
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1852.  Court  to  ftdminister  justice  between  parties ;  and  all  in- 

Uawkins       convenience  is  entirely  prevented,  from  the  circumstance 

t;.  that,  upon  application  made  to  this  Court,  this  Court 

Gathercole.    ^jii  always  take  care  to  have  justice  done,  and  to  give 

any  party  who  has  a  right  paramount  to  that  of  the  re- 
ceiver or  the  party  obtaining  the  receiver,  the  means  of 
obtaining  justice,  and  will  even  assist  him  in  asserting 
that  right,  and  of  having  the  benefit  of  it.  The  ques- 
tion, therefore,  that  I  have  to  consider  is  not  whether 
Mr.  Carrack  in  the  abstract,  as  a  matter  of  right  and 
justice,  had  a  right  to  issue  the  sequestration ;  un- 
questionably he  had ;  but  whether  he  has  done  anything 
without  the  leave  of  this  Court,  which  has  interfered 
with,  or  disturbed,  or  tends  to  disturb,  the  posses- 
sion of  the  receiver.  Now  it  was  argued,  and  very  fairly 
argued,  that  although  all  this  has  been  done,  no  disturb- 
ance  has  yet  taken  place  ;  and  that  the  Plaintiff  should 
wait  and  see  whether  the  sequestrator  as  sequestrator, 
does  collect,  levy,  and  receive  any  portion  of  the  profits 
of  this  living,  so  as  to  prevent  the  receiver  from  get- 
ting them.  If  that  argument  could  prevail,  the  same 
argument  would  authorize  a  person  to  bring  an  eject- 
ment against  the  receiver ;  because  it  may  be  said  until 
he  has  not  only  got  judgment  in  the  ejectment,  but  has 
also  issued  execution  and  turned  the  receiver  out,  until 
that  final  act  has  been  done,  there  is  no  disturbance  of 
the  receiver.  It  is  clear,  however,  that  the  Court  will 
not  allow  the  first  step  in  an  action  of  ejectment  against 
the  receiver  to  be  taken  by  any  party,  without  an  appli- 
cation having  been  first  made  to  this  Court  for  its  per- 
mission to  do  it.  It  appears  to  me  that  the  act  in  this 
case  does  amount  to  a  disturbance  of  the  possession  of  the 
receiver.  Any  tithe  payer,  or  any  person  liable  to  pay 
any  of  those  dues  which  belong  to  the  incumbent  of  the 
living,  would  be  in  this  predicament,  or  might  be  in  this 
predicament,  that  there  is  a  demand  made  upon  him,  or 
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there  m^ht  be  a  demand  made  apon  him  for  that  pay- 
ment, by  the  receiver  appointed  by  this  Court,  and  at  tlie 
8une  time  a  oounter  demand  made  upon  him  by  a  seques- 
trator appointed  by  the  authority  of  the  bishop  of  the 
diocese  under  the  Queen's  writ  of  sequestration  issuing 
out  of  the  Queen's  Bench ;  and  it  is  quite  obvious  that 
the  moment  the  sequestrator  appointed  does  anything 
whatever  in  performance  of  the  duty  imposed  on  him  by 
the  seqmstration,  that  instant  he  actually  disturbs,  in 
point  of  tact,  the  possession  of  the  receiver,  and  taking 
aleps  towards  that  end  appears  to  me  to  be  doing  that 
which  the  Court  would  not  permit.  It  appears  to  me, 
then,  that  Mr.  Carrack  ought  before  he  issued  the  se- 
questration (not  before  he  got  his  judgment  against  Mr. 
Oathercole,  that  he  was  fully  entitled  to  do,  and  he  was 
entitled  to  issue  a  writ  of  fieri  facias  to  the  sheriff  as  he 
did)  ;  bat  before  he  issued  the  writ  of  sequestration  to 
the  bishop  he  ought,  in  my  opinion,  to  have  come  to  this 
Court  stating  the  facts  of  the  case,  and  asking  leave  to 
do  it*  What  would  the  Court  have  done  if  he  had  come 
with  that  application !  I  am  satisfied  the  Court  would 
have  aDowed  him  to  do  exactly  what  he  has  done,  but 
upon  terms.  The  Court  would  have  allowed  him  to  do 
what  he  has  done,  for  this  reason ;  It  is  necessary,  in 
order  to  give  Mr.  Carrack  a  position  as  between  him  and 
his  debtor,  or  between  him  and  other  creditors  of  that 
debtor,  and  therefore  I  am  satisfied  that  if  application  had 
been  made  to  me  in  the  first  instance  by  Mr.  Carrack  for 
leave  to  issue  this  writ  of  sequestration,  and  stating  the 
&ct  of  the  return  of  the  sheriff,  that  there  were  nulla 
boiuif  that  there  was  no  lay  fee,  I  am  satisfied  I  should 
have  allowed  Mr.  Carrack  to  have  issued  this  writ  of 
sequestration ;  but  I  should  have  put  him  upon  terms 
that  he  should  undertake  to  deal  with  that  writ  entirely 
in  submission  to  the  direction  of  this  Court,  and  should 
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1852. 
Hawkins 

V. 

Gathercole. 


undertake  that  his  sequestrator  should  not,  without 
the  leave  of  the  Court,  receive  any  portion  of  the  pro- 
fits of  this  living.  Upon  those  terms,  I  have  no  doubt 
that  I  should  have  allowed  Mr.  Carrack  to  do  precisely 
what  he  has  now  done  without  that  permission.  Now  on 
the  part  of  Mr.  Carrack^  with  reference  to  what  I  have 
been  observing  as  to  his  position,  it  was  justly  represent- 
ed that  to  perfect  his  character  as  execution  creditor,  it 
was  necessary  to  take  this  step  ;  and  it  was  justly  said 
that  Mr.  Carrack^  by  the  very  act  of  appointing  as  his 
sequestrator  the  same  individual,  Mr.  Burder^  who  is  the 
receiver,  has  at  least  indicated  that  he  had  no  desire 
practically  to  interfere  with  the  possession  of  the  re- 
ceiver ;  and  it  was  said  that  Mr.  Carrack  has  no  wish 
that  the  sequestrator  should  take  those  issues  and  profits 
of  the  living,  but  only  that  the  receiver  who  is  the 
same  person  as  the  sequestrator  should  receive  them, 
and  the  Court  will  deal  with  them.  Acting  upon  that 
suggestion,  I  have  not  the  smallest  doubt  that  Mr.  Car- 
rack  will  now  undertake  to  do  what  I  think  would  have 
been  the  undertaking  he  would  have  given,  the  undertak- 
ing which  would  in  fact  have  been  put  upon  him  if  he 
had  applied  for  leave  to  take  this  step ;  but  inasmuch  as 
Mr.  Carrack  has  taken  this  step  without  the  leave  of 
the  Court,  and  has,  as  it  appears  to  me,  justified  Mr. 
Hawkins  in  making  this  application  in  order  to  support 
the  possession  of  the  receiver,  I  conceive  that  Mr. 
Carrack  must  pay  the  costs  of  this  application ;  and 
therefore  the  order  that  I  shall  make  will  be  this ;  that 
Mr.  Carrack  pay  the  costs  of  this  application,  and  Mr. 
Carrack  submitting  to  deal  with  his  sequestration  in 
such  a  manner  as  the  Court  shall,  from  time  to  time, 
direct,  and  undertaking  that  the  sequestrator,  in  that 
character,  shall  not  receive,  collect,  or  levy  any  portion 
of  the  issues  or  profits  of  the  living  without  the  leave  of 
this  Court,  let  no  further  order  be  made  on  the  motion. 
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THOMPSON  V.  FALK.  1852: 


^  Documents, 

1  HIS  was  a  motion  for  the  production  of  documents  Privileged  Com- 

admitted    by   the    Defendants,    the    Falks^   to   be   in  Solicitor  and 
their  possession.     The  Plaintifib  were   Thompton  and  Client. 
others,  proprietors  of  salt  mines.     The  Defendants  were  where  it  is 
R.  Folk  and  H,  E.  Falk^  against  whom  the  motion  was  sworn  that  do- 
made  on  their  joint  answer.  cuments  are 

''  confidential 

communica- 

This  bill  was  a  cross  bill.     The  original  bill  filed  in  tions,  relating 

November,  1850,  by  the  Falks  against  Thompson  ^  Co.  gyj*  ^^^  ^^^ 

was  for  the  specific  performance  of  a  contract  dated  16th  other  suit,  which 

May,  1850,  for  the  purchase  of  some  salt  mines  which  [^^"^^^"^^e*^ 

were  in  lease  to  the  Falks  by  Thompson  §f  Co.     The  matter  of  the 

consideration  of  the  purchase  being,  in  addition  to  the  ^^^  litigation, 

reservation  of  royalties,  a  contract  by  Thompson  §f  Co.  embraces  the 

to  deliver  to  the  FaUcs,  rock  salt  to  a  certain  value,  same  issue, 

aod  upon  certain  terms,  the  particulars  of  which  it  is  not  .  ^^j*"^^,,?"^'". 

'^                                      '^  leged,  although 

material  to  state  at  length.     The  agreement  contained  they  do  not 

a  clause  for  referring  any  disputed  matters  to  arbitra-  directly  relate 

tion.     The  Falks  had  had  dealings  with  Messrs.  Demp-  ^^j^     *^ 

M^,  Frost,  ^  Co.^  and  had  made  mortgages  of  the  salt 

mines  to  Dempsey  ^  Co.  with  powers  of  sale.    In  April, 

1849,  Thompson  ^  Co.^  the  Plaintiff  in  the  cross  suit, 

contracted  to  buy  up  the  right  of  Dempsey  ^  Co.  in  the 

mines,  for  1750/. ;  and  by  arrangements  with  Dempsey 

§f  Co.  they  paid  the  money  on  the  1st  March,   1850. 

On  the  7th  March,  1850,  the  Falks  instituted  a  suit 

against  the  firm  of  Dempsey  ^  Co.  (to  which  Thompson 

hi  Co.  were  not  parties)  to  redeem  the  mortgage   to 

Dempsey  ^  Co. ;  and  in  that  bill  the  Plaintiffs  alleged 
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1852.  that  Dempsey  ^  Co.  were  in  fact  indebted  to  them  in 

Thompson      ^^  '^*^^  10,000Z.     In  the  end,    Thompson  ^  Co,  paid 
V.  2500/.  to  Dempsey  §f  Co.  for  possession  and  for  certain 

Falk.  other  considerations.     On  the  17th  May,  1850,  possea- 

sion  was  given  to  Thompson  ^  Co.  In  the  original 
suit  of  Falh  v.  Thompson^  the  Folks  insisted  that 
Thompson  §r  Co.  were  liable  to  pay  certain  incum- 
brances on  the  mines  to  Dempsey  §f  Co.^  and  the  present 
cross  bill  denied  any  such  liability.  By  their  answer 
to  the  cross  bill,  the  Falhs  admitted  that  before  the 
original  bill,  they  and  Dempsey  §f  Co.  had  come  to  an 
arrangement  that  in  respect  to  the  claim  of  Dempsey  §f 
Co.  for  about  9000/.  against  them,  the  Falks^  they 
should  pay  lOJcf.  in  the  pound,  making  about  480/.,  and 
have  a  full  release ;  and  this  fact  was  not  stated  in  the 
bill  of  Falk  v.  Thompson.  The  answer  to  the  cross  bill 
admitted  certain  documents  referred  to  in  the  second 
part  of  the  schedule,  to  be  in  the  Defendants^  possession, 
as  to  which  privilege  was  claimed ;  and  the  grounds  of 
the  privilege  were  set  forth  fully  in  an  affidavit  filed  after 
the  answer,  the  reception  of  which,  as  it  did  not  contra- 
dict the  answer,  but  merely  supplied  deficiencies,  was 
not  objected  to.  This  affidavit  made  by  R.  Falk^  one  of 
the  Defendants,  was  as  follows :  ^'  The  following  docu- 
ments, mentioned  in  the  schedule  to  the  answer  of  myself 
and  the  above-named  Defendant,  H.  E.  Falk,  filed  in 
the  cause,  that  is  to  say,  '  Rough  notes,  rough  me- 
moranda, and  notices  and  sketches  of  instructions  for 
solicitor  and  counsel  in  the  difierent  equity  suits ;  bills, 
briefs  for  counsel  in  the  original  and  supplemental  suits 
in  this  Court,  of  Falk  and  others  against  Thompson  and 
others,  in  complainant^s  bill  mentioned,  letters  written 
and  sent  to  the  said  S.  Hughes,  (who  was  Defendant's 
solicitor,)  relating  to  the  matters  in  the  complainant'^s 
bill  mentioned,  as  well  as  to  other  matters  of  business,  in 
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'which  the  said  S.  Hughes  has  acted  as  the  solicitor  of  1852. 

t.he  s^d  Defendants,  cases,  and  counsers  opinion  thereon, 
and  other  papers  of  a  confidential  nature  contained  in  the 
iDundle  referred  to  in  the  said  schedule,  and  therein 
cadled  a  bundle  of  miscellaneous  papers  connected  with 
^he  matters  in  the  said  complainant^s  bill  mentioned,  and 
also  the  fifty-eight  letters  from  the  said  8.  Hughes^ 
particularly  mentioned  and  specified  in  the  part  of  said 
schedule,  entitled  *  second  part ;   confidential  commu- 
nications between  Defendants  and  their  legal  advisers,'' 
are  all  confidential  communications  which  passed  between 
me.  Defendant,  and  said  Defendant,  H.  E.  Falky  or  one 
of  us,  and  our  legal  adviser  acting  as  such  legal  adviser, 
in  the  course  of  which  communications  I,  Defendant,  and 
said  Defendant,  H.  E.  Falkj  were  seeking  and  obtain- 
ing advice  from  such  legal  adviser ;  and  they  were  all 
written  in  relation  to  disputes  which,  at  the  time  of 
writing  thereof,  were  pending  either  between  me  and  the 
said  H.  E.  Folk  of  the  one  part,  and  said  Plaintiff  of  the 
other  part,  or  between  me  and  said  H.  E.  Falk  of  the 
one  part,  and  the  Defendants,  X.  Frost  and   T,  Fam- 
worth,  of  the  other  part ;  and  some  of  them  relate  to 
litigation  then  actually  pending  between  me  and  the  said 
H.  E.  Falk,  of  the  one  part,  and  said  Plaintiff  of  the 
other  part,  and  others  of  them  to  the  arbitration  in  the 
Plaintiff^s  bill  mentioned ;  and  others  of  them  to  liti- 
gation actually  pending  at  the  time  between  me  and  the 
said  H.  E.  Falk  of  the  one  part,  and  said  X.  Frost  and 
T.  Farnworth  of  the  other  part."^ 

The  documents  referred  to  by  this  affidavit  were  ex- 
clusively letters  from  the  Defendant's  solicitor  to  one  or 
other  of  the  Defendants,  commencing  in  May,  1850,  and 
ending  in  October,  1851. 
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1852.  Mr.  C  Hall^  for  the  Plaintiffs,  now  moved  for  produc- 

TuoMPsoN  *^^^  ^^  ^^^  documents  referred  to  in  the  second  part  of 

9;  the  schedule,  and  in  the  affidavit  above  set  out. 


Falk. 


Mr.  Kinglake  for  the  Defendants. 

Even  before  the  case  of  Herring  v.  Cleohury  (a)  the 
law  was,  that  when  the  discovery  is  sought  from  the  so- 
licitor, his  privilege  is  unlimited ;  Cromack  v.  Heath- 
cote  (6),  Ratcliffe  v.  Furseman  (c).  If  the  law  were  now 
even  as  it  was  in  1843,  still  these  documents  would  be 
protected  under  the  principle  of  Lord  WalsinghaM  v. 
Goodricke  (d).  They  would  come  within  the  fourth  pro- 
position laid  down  in  that  case ;  for  the  documents  re- 
lating to  the  litigation  between  the  Falks  and  Demp- 
set/Sf  also  relate  to  the  litigation  between  Thompson  ^ 
Co.  and  the  Falks;  Thompson  §f  Co.  purchased  from 
Dempsey  §f  Co.  who  were  the  Defendants  in  the  suit  of 
1850.  But  secondly,  if  that  were  not  so,  the  law  as  now 
settled  by  Pearse  v.  Pearse  (e),  Follett  v.  Jefferyes  (/), 
and  Reid  v.  Langlois  (g),  is,  that  the  privilege  is  un- 
limited, wherever  the  communications  pass  between 
solicitor  and  client,  and  is  not  to  be  confined  to  the  case 
where  the  discovery  is  sought  from  the  solicitor. 

Mr.  C  Hall  in  reply. 

In  this  case  the  litigation  between  Dempsey  ^  Co. 
and  the  Falks,  and  the  litigation  between  the  Falks  and 
Thompson  Sf  Co,,  were  not  in  reference  to  the  asser- 
tion of  the  same  right.     The  litigation,  to  permit  the 

(a)  1  Phil.  91.  (e)  1  De  G.  &  S.  12. 

(b)  2  Brod.  &  Bing.  4.  (/)  13  Jur.  972;   1  Sim. 

(c)  2  Bro.  P.  C.  514,  Tom.     N.  S.  3. 

edit.  (g)   1  Mac.  &  G.  627. 

(d)  3  Hare,  122. 
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Tole  of  privilege  to  apply,  must  be  with  reference  to  1852. 

the  same  dispute ;     Holmes  v.   Baddeley  (a).      Here 

the  bill  filed  by  the  Folks  against  Thompson  if  Co. 

was  for  specific  performance  of  the  contract  of  April, 

1850.     The  present  cross  bill  is  to  set  aside  an  award 

made  under  a  clause  in  that  agreement,  in  reference  to 

the  pajrment  that  ought  to  be  made  by  Thompson  if  Co,^ 

and  there  is  no  necessary  connection  between  the  two 

litigations.     In  FoUett  v.  JefferyeSj  and  in  Reid  v.  Lang-- 

kis^  the  privilege  is  claimed  in  language  showing  that  the 

documents  related  to  the  matters  in  dispute  either  after 

litigation  commenced,  or  in  contemplation  of  litigation* 

Here  that  conclusion  cannot  be  drawn  from  the  language 

used. 

The  following  cases  were  also  cited : — Flight  v.  Robin- 
son  (&),  Woods  V.  Woods  (c),  Beadon  v.  King  {d),  Haw^ 
kins  V.  Oathereole  (e). 

The  y icb-Chanccllob  : 

The  question  is,  whether  the  litigation  which  was  pend- 
ing from  the  7th  March,  1850,  between  the  Falks  and 
Bempsey^  Frost  if  Co.  was  or  was  not  a  litigation  be- 
tween the  Plaintiff  and  Defendants  in  this  suit.  That  suit 
between  the  Falks  and  the  Dempseys  was  to  redeem  the 
mines  mortgaged  by  the  FaUcs  to  them,  and  the  decree 
in  that  suit  would  have  been  to  take  an  account  of  the 
mortgage  debt ;  and  the  question  is,  how  far  the  matters 
in  the  present  suit  are  the  same  as  in  the  suit  of  March, 
1850.     Now  if  I  could  upon  authority  determine  the 


(o)  1  Phil.  476.  (rf)  17  Sim.  34. 

(h)  8  Beav.  22.  (<?)  1  Sim.  N.  S.  150. 

(e)  4  Hare,  83. 
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1852. 


Thompson 

V, 

Falk. 


abstract  point  which  has  been  argued,  viz.  whether  the 
privilege  of  the  client  is  as  extensive  as  that  of  the 
solicitor,  I  should  be  glad  to  remove  the  anomaly  by 
which  it  seems  that  where  the  solicitor  is  interrogated, 
and  objects,  because  it  would  be  calling  on  him  to  divulge 
matters  which  passed  in  the  relation  of  solicitor  and 
client,  then  there  is  privilege  without  more,  whether 
such  matters  relate  to  an  actual  or  contemplated  litigar 
tion  or  not ;  and  yet  if  the  same  questions  are  put  to 
the  client,  then  when  his  privilege  is  in  question,  he  is  to 
be  told  that  he  has  a  less  privilege  than  he  would  have 
through  his  solicitor,  if  the  latter  were  questioned.  So 
great  an  anomaly,  so  inconsistent  and  absurd  a  rule,  I 
should  be  glad  to  take  on  myself  to  say  is  not  the  rule 
of  this  Court,  and  that  there  is  no  such  distinction. 
When  Reid  v.  Langloit  was  cited  to  me,  it  did  appear 
at  first  sight,  that  it  established  the  broad  proposition 
contended  for,  ahd  I  should  certainly  have  followed  that 
case  if  it  did  so ;  but  on  further  examination,  though 
that  case  does  not  establish  the  contrary,  yet  I  think  it 
was  not  the  intention  of  Lord  Cottenham  to  lay  dovm 
the  general  proposition :  that  point  he  did  not  decide ;  nor 
do  the  cases  of  Pearse  v.  Pearse^  and  FoUeit  v.  Jefferyes 
so  lay  it  down,  as  to  enable  me  to  say  I  can  follow  them. 
If  that  point  is  to  be  decided,  it  must  be  by  a  higher 
authority  than  mine. 


But  it  appears  to  me  that,  under  all  the  circumstances 
of  this  case,  the  privilege  ought  to  apply.  It  is  ad- 
mitted that  the  documents  in  question  are  communica- 
tions which  passed  between  the  7th  March,  1850,  and 
the  SOth  of  October,  1850.  The  first  date  is  that  of 
the  bill  filed  by  the  Folks  against  Dempsey  ^  Co.,  and 
the  latter  is  the  date  of  the  award  made  under  the 
arbitration  contained  in  the  agreement  of  the  16th  May, 
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]850,  between  Thompson  ^  Co.  and  the  FaVcs.     The  1852. 

affidavit  in  which  the  ground  of  the  privilege  is  stated, 
after  enumerating  the  documents  (which  are  only  cor- 
respondence, that  is,  the  documents  contained  in  the 
second  part  of  the  schedule),  states  as  follows : — "  That 
they  are  all  confidential  communications,^  &c.  (The 
Tice-Chancellor  read  the  passage  in  the  affidavit  set  out 
in  p.  23.)  The  affidavit  does  not  specify  which  related 
to  the  litigation  between  the  Falhs  and  Dempsey  ^  Co., 
and  which  related  to  the  litigation  between  the  Falh$ 
and  Thompion  Sf  Co,  But  they  all  relate  to  one  or  other 
of  those  litigations.  Now  the  material  question  is,  whe- 
ther the  litigation  between  Dempsey  if  Co.  and  the 
Folks f  in  the  suit  commenced  on  the  7th  March,  1850, 
relates  to  the  same  matters  and  refers  to  the  assertion 
of  the  same  right,  with  reference  to  the  position  of  the 
parties,  as  the  litigation  in  the  present  suit.  The  pre- 
sent suit  is  to  carry  into  effect  the  agreement  between 
TTiompson  ^  Co.  and  the  Folks  of  May,  1850,  and  to  set 
aside  the  award  made  in  pursuance  of  the  arbitration, 
and  to  seek  other  relief  by  Thompson  ^  Co.  as  against 
the  Folks ;  and  Thompson  Bf  Co.  would  have  to  estab- 
lish in  this  suit,  what  was  the  position  of  the  Folks  in 
their  character  of  mortgagors.  That  is  also  the  subject 
of  the  litigation  in  the  suit  of  March,  1850.  At  that 
time  the  present  Plainti&  were  purchasers  of  the  estate 
vested  in  Dempsey  if  Coaa  mortgagees.  The  litigations 
are  not,  it  is  true,  strictly  the  same  ;  but  I  think  the 
circumstances  of  the  case  come  within  the  principle  of 
those  in  which  the  Court  has  held,  that,  confidential  com- 
munications made  in  relation  to  matters  in  contempla- 
tion  of  litigation,  in  which  the  issue  is  the  same,  ought  to 
be  protected.  The  consequence  is,  that  the  documents 
comprised  in  the  second  part  of  the  schedule  must  be 
protected  from  production. 
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1852: 
24  th  and  31st 
May. 

' — ; — ' 

Will. 

Mortmain. 

Legacy  ;  Debt, 

A  testatrix  di- 
rected a  sum 
which  she  said 
she  owed  to 
A.  and  B.  on 
her  promissory 
note,  and  her 
other  debts,  to 
be  paid.     She 
directed  the  re- 
sidue of  her 


LONGSTAFF  v.  RENNISON. 

X  HE  will  of  Margaret  Clay  was  as  follows : — "  I  order 
and  direct  particularly  the  debt  of  850/.  and  interest 
which  I  owe  to  the  Rev.  J,  Donald  Carrick  and  the 
Rev.  G.  Sample^  and  for  the  security  of  the  payment  of 
which  I  have  given  them  my  promissory  note  payable  to 
them  or  their  order  on  demand,  and  all  other  my  just 
debts  and  funeral  and  testamentary  expenses,  to  be  paid 
by  my  executors  hereinafter  mentioned  i^  and  then  after 
various  gifts  she  went  on  thus :  '*  And  as  to  all  the  rest, 
residue  and  remainder  of  my  trust  estate,  monies,  chat- 
tels, and  premises,  after  payment  of  the  before-men- 
estate  to  be  tioned  legacies,  debts,  and  personal  and  testamentary 

applied  towards  expenses,  and  the  expenses  of  proving  and  carrying  into 
establishing  a  execution  of  the  trusts  of  this  my  will  and  all  expenses 
nection  with  a  incident  thereto  respectively,  I  will  and  bequeath  and 
certain  chapel  direct  my  said  trustees  and  the  survivors  of  them,  and 
or  the  time^        ^^^q  heirs,  executors,  administrators,  and  assigns  of  such 

pay  the  same       survivor,  to  pay  and  apply  the  same  towards  establishing 

over  to  the 

treasurer  for 

the  time  being  of  such  school,  now  or  hereafter  to  be  built." 

The  testatrix  did  not  in  fact  owe  the  money  to  A  and  B.,  but  in- 
tended it  to  be  held  by  them  on  a  secret  trust  for  the  use  of  the 
existing  chapel.  She  did  not  tell  them  of  this  in  her  lifetime,  but 
told  her  executor ;  and  A.  and  B.  never  knew  of  the  intention  till 
after  the  testatrix's  death. 

Held,  1st,  on  the  question  of  the  validity  of  the  residuary  gifl, 
that  it  was  not  good  even  as  to  the  personal  estate,  as  it  would  be  a 
due  execution  of  the  trust  to  devote  the  money  to  building  a  school- 
house. 

2ndly,  that  whether  there  was  a  valid  debt  or  not  on  the  promis- 
sory note  to  A.  and  B.  was  a  question  of  law ;  but  if  there  was  no 
debt,  it  was  good  as  a  legacy. 


RKNNI80N. 
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a  school  in  connection  with  the  Baptist  Chapel  of  North  1852. 

Shields  for  the  time  being,  and  to  pay  the  same  over  to  Longstaff 
the  treasurer  for  the  time  being  of  such  school  now  or  here-  _  o. 
after  to  he  huilt^  whose  receipt  shall  be  a  good  discharge,^ 
he  The  will  was  dated  in  March,  1844 :  the  testatrix 
died  in  May,  1845.  The  trustees  and  executors  of  this 
will  were  J.  Rennison  and  another.  The  will  was  proved 
by  Rennison  alone.  A  suit  was  instituted  by  the  Plain- 
tiff, the  brother  and  heir  at  law  of  the  testatrix,  for  the 
administration  of  her  estate,  and  a  decree  was  made  in 
July,  1846,  under  which  the  Master  made  his  report ; 
and  the  following  are  the  material  facts  found  by  that 
report*  The  promissory  note  mentioned  in  the  will  was 
dated  the  28th  March,  1844,  and  was  delivered  to  the 
Defendant  Carrick  by  Rennison  in  July,  1844,  Rennison 
having  received  it  from  Laing^  the  attorney  of  the  tes- 
tatriz«  The  testatrix  had  made  and  signed  the  note 
freely  and  voluntarily,  and  there  was  no  debt  due  from 
her  either  to  Carrick  or  Sample  at  the  time  of  the 
making  and  signing  of  the  note.  There  was  no  agree- 
ment or  understanding  between  Carrick  and  Sample  and 
the  testatrix  as  to  the  mode  in  which  the  proceeds  of 
the  note  were  to  be  applied ;  nor  did  either  Carrick  or 
Sample  do  any  act,  or  make,  or  (in  the  lifetime  of  the 
testatrix)  receive,  any  communication  to  or  from  the 
testatrix  or  any  other  person  from  which  any  charitable 
or  other  trusts  of  the  promissory  note  could  be  im- 
plied. Some  time  before  her  death,  however,  the  testa- 
trix informed  Rennison  that  she  had  made  the  promis- 
sory note,  and  that  it  was  in  the  hands  of  Laing^  her 
attorney ;  and  she  authorized  Rennison  to  obtain  it  and 
to  deliver  it  to  Carrick  and  Sample;  and  she  told 
Rennison  that  she  wished  the  amount  to  be  applied  by 
Carrick  and  Sample  for  the  use  of  the  Baptist  Chapel  in 
Stevenson-sireet,  Tyneworth^  and  she  had  no  doubt  they 
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Rknnison. 
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would  so  ^)ply  it ;  but  she  told  him  shortly  afterwards 
not  to  mention  her  intention  to  Carrick  and  Sample  till 
after  her  death.  Rennison  gave  the  note  as  soon  as  he 
received  it  from  Laing,  to  Carrick;  but  he  did  not 
then,  nor  did  he  during  the  lifetime  of  the  testatrix, 
inform  Carrick  or  Sample  what  were  the  wishes  of  the 
testatrix  as  to  the  application  of  the  note,  and  they 
never  were  informed,  during  the  testatrix^s  lifetime,  of 
her  wish  that  the  money  should  be  applied  for  the  benefit 
of  the  Baptist  Chapel ;  her  wishes  on  this  subject  were 
communicated  to  Carrick  and  Sample  after  her  death. 


The  Master  found  these  facts  as  special  circum- 
stances, and  found  that  the  siun  of  350/.  secured  by 
the  note  was  a  legacy,  but  subject  to  the  ooinion  of  the 
Court. 

The  cause  now  came  on  on  further  directions,  and  the 
questions  were,  whether  the  350/.  was  a  debt  or  a  legacy, 
and  whether  as  a  gift  for  establishing  the  school,  it  was 
void. 


Mr.  K.  Parker  and  Mr.  H.  Clarke^  for  the  Plaintiff. 

The  testatrix  has  treated  the  350/.  as  a  debt.  How- 
ever, the  Master  has  found  that  it  is  not  a  debt.  It  is 
not  a  legacy :  the  language  of  the  will  is,  ''  the  debt 
which  I  owe.^^  No  doubt  the  testatrix  meant  her  debts 
to  be  paid,  but  that  will  not  make  this  a  debt  if  it  is  not 
a  legal  debt.  But  as  she  treated  it  as  a  debt,  she  did 
not  intend  a  legacy  (they  cited  Godol.  271).  The  pro- 
missory note  is  included  in  the  testatrix^s  description  of 
her  debts,  and  therefore  it  cannot  take  effect  as  a  legacy ; 
Briggs  v.  Penny  (a).      It  appears,   by  the  special  cir- 

(a)  3  De  G.  &  Sm.  525  ;  13  Jur.  905 ;    and  on  appeal,  3 

Macu.  &  Gord.  546. 
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eamstances  found  by  the  Master,  that  the  testatrix 
mformed  Sennifan  of  her  having  made  the  promissory 
oote,  and  delivered  it  to  her  solicitor,  and  that  it  was 
her  intention  to  give  it  on  a  secret  trust,  and  she  di- 
rected him  to  get  it  and  hand  it  over  to  the  payees.  If 
it  is  treated  as  forming  part  of  the  residue,  it  is  bad, 
bring  given  for  establishing  a  school,  which  imports 
brin^g  land  into  mortmain ;  Pritchard  v.  Arbauin  (a), 
Trye  v.  Corporation  of  Gloucester  (&). 

Mr.  Smythe^  for  Carrick,  the  holder  of  the  note, 
claimed  the  350/.  as  a  debt.  First,  the  will  must  be 
thrown  out  of  consideration.  The  testatrix  has  made  a 
promisBory  note,  and  the  question  is  her  liability  upon  it. 
A  promissory  note  imp<»rts  consideration,  and  the  burden 
qS  proof  of  no  consideration,  is  on  the  party  resisting 
{Niyment ;  Tate  v.  Hibbert  (c),  Milnes  v.  Dawson  (d). 
Secondly,  if  the  will  is  to  be  looked  at,  it  amounts  to  a 
direction  to  the  executors  not  to  plead  no  consideration ; 
or  if  this  is  not  actually  a  debt,  the  will  amounts  in  effect 
to  a  direction  to  the  executors  to  pay  it  out  of  her  estate ; 
the  testatrix  falsely  recites  a  non-existing  debt,  and  di« 
rects  it  to  be  paid.  It  is  clear  she  meant  a  payment, 
and  she  declares  the  trusts  on  which  she  intends  the  pay- 
ment. That  is  a  good  gift;  Schloss  v.  Stiegel{e)y 
Rishton  V.  Cobb  (/),  Giles  v.  Giles  (g)  ;  see  also  Tate 
V.  Hibbert  (A).  There  is  therefore  a  good  debt,  or  a 
direction  to  pay  which  is  equivalent  to  a  legacy. 

Mr.  Lee,  for  Rennison. 

There  is  a  good  claim  either  for  a  debt  or  for  a  legacy 


(a)  3  Russ.  456. 
{h)  14  Beav.  173. 
(c)  2  Ves.  111. 
(cQ  .")  Exch.  948. 


(e)  6  Sim.  1. 

(/)  5  Myl.  &  Cr.  145. 

(g)  1  K.  685. 

(A)  2  Ves.  111. 


185^. 
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for  the  benefit  of  the  chapel.  For  the  latter  purpose, 
the  residuary  gift  is  good,  for  there  is  nothing  in  it 
making  it  necessary  to  lay  out  the  money  in  building, 
or  bringing  land  into  mortmain.  He  cited  AtL-Gen.  v. 
WiUiams  (a),  and  AtL-Gen.  v.  Stepney  (6).    ^ 


Mr.  W.  M.  James^  for  the  Attorney-General. 

Mr.  K.  Parker^  in  reply. 

The  real  question  is,  is  this  a  debt  or  a  legacy! 
There  is  nothing  testamentary  about  it,  and  it  is  not  a 
legacy,  and  the  Master  has  found  it  is  not  a  debt ;  it 
must  therefore  go  to  the  Plaintiff,  unless  it  passes  by  the 
residuary  gift  as  a  gift  for  the  school.  As  to  that,  in  the 
Att.'Gen.  v.  Williams^  there  was  no  intention  expressed 
of  building ;  here  there  is  an  express  reference  to  the 
school  now  or  hereafter  to  be  builtj  which  shows  an 
intention  to  build,  and  for  that  purpose  to  bring  land 
into  mortmain.  In  Trye  v.  The  Corporation  of  Glou- 
cester^ the  land  was  already  in  mortmain;  but  here 
there  is  no  land  in  mortmain,  no  schoolhouse  already 
erected  :  if  the  will  is  to  be  carried  into  effect,  land  must 
be  got,  and  brought  into  mortmain. 

The  y icb-Chancellob  said  he  was  not  satisfied  of  the 
correctness  of  the  Master's  finding  that  the  350/.  was 
given  as  a  legacy,  and  the  primary  question  was  whether 
it  was  a  debt.  That  question  his  Honor  thought  was 
purely  legal,  and  must  be  determined  in  a  case  to  be  sent 
to  law,  in  which  the  question  would  be  whether  at  the 
death  of  the  testatrix  any  and  what  debt  was  due  from 
her  to  Carrick  and  Sample.    On  the  question  of  the  gifl 

(fl)  4  Bro.  C.  C.  526.  (b)  10  Ve«.  22. 
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ID  the  residue  for  eetablishing  a  school,  his  Honor  con- 
tinued thus  :^ — There  is  no  doubt  that  whatever  of  real 
estate,  or  of  personal  estate  savouring  of  realty,  is  given 
01  residue  for  that  purpose,  the  gift  is  void.  But  the  ques- 
tion is  whether  the  pure  personalty  comprised  in  the  resi- 
due is  well  given  for  the  purpose  mentioned.     (The  Vtce- 
Ckaneellor  referred  to  the  residuary  clause,  and  con- 
tinned.)     Now,  the  question  is  whether  that  is  void,  on 
the  ground  that  in  the  execution  of  the  trusts,  the  ac- 
({uisition  of  real  estate  is  involved  for  establishing  the 
school.    I  have  been  referred  to  the  case  of  the  A  ttorney- 
General  v.  Williams,  which  is  reported  in  4  Bro,  C.  C 
ttd  better  in  2  Cox,  and  I  shall  refer,  in  observing  upon 
it,  to  the  better  report.     (The  Vice- Chancellor  stated 
tbe  circumstances  of  that  case,  and  proceeded.)    Now  in 
that  case  there  was  no  gift  of  the  corpus  to  establish  the 
>du)oL    It  was  to  pay  out  of  the  dividends  30/.  to  tbe 
school  master,  and  the  overplus  of  the  dividends  and  pro- 
ceeds to  be  applied  in  buying  books,  things,  &c. ;  in  effect 
there  was  to  be  no  application  even  of  the  dividends,  to 
boy  land  or  lodging.     It  would  have  been  a  clear  breach 
of  trust  to  apply  the  corpus  to  ^uy  land,  and  that  was 
the  ground  of    the  decision.      The   Lord  Chancellor 
Nud: — *^The  Court  is  tied  up  to  apply  those  funds  in 
the  supply  of  certain  articles  for  the  use  of  the  school, 
whenever  this  school  shall  be  established ;  but  it  is  clear 
that  no  part  of  the  fund  is  to  be  applied  in  building  or 
establishing  the  school.*" 


1852. 


LONGSTAFP 

r. 
Rennison. 


But  in  the  case  before  me,  the  corpus  is  given  on  trust 
to  pay  the  same  to  the  treasurer ;  and  it  is  true  that 
the  school  might  be  established  without  buying  land  or 
Ixiildiiig,  but  the  question  is,  whether  it  would  be  a  due 
execution  of  the  trust  to  buy  land.     It  appears  that 
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LoNOtTArr 

BVNNISON. 


there  was  no  school,  and  I  think  it  would  be  a  due  per- 
formance of  the  trust  to  buy  land  and  build  a  school- 
house  ;  and  to  apply  the  money  in  that  way,  would  be  a 
due  application  of  the  money.  Further,  the  testatrix 
deariy  contemplated  the  building  of  a  school ;  for  she 
says  the  trustees  are  to  pay  the  same  to  the  treasurer 
for  the  time  being,  of  the  school  now  or  hereafter  to  he 
built.  This  then  is  a  case  in  which,  although  if  a  school- 
house  were  in  existence,  it  would  be  possible  to  apply  the 
fund  towards  establishing  a  school  without  buying  land ; 
yet  there  being  no  such  school,  it  would  be  a  due  exe- 
cution of  the  trusts  to  apply  the  money  in  buying  land 
for  the  purpose.  I  think,  therefore,  that  this  case 
comes  within  the  statute,  and  I  must  declare  the  gift  of 
the  residue  as  to  the  personal  estate  in  favour  of  the 
school,  void. 


3l8t  May. 


The  parties  being  anxious  to  avoid  the  expense  of  a 
case  to  a  Court  of  law,  referred  to  the  Act  14  &  15  Vict, 
c.  83,  s.  8,  and  asked  the  Court  to  call  in  the  assistance 
of  a  common  law  Judge  upon  the  question  of  the  legal 
effect  of  the  promissory  note.  The  Vxce-ChanceUor 
held  that  the  act  only  extended  to  the  Vice-Chan- 
cellors, the  power  formerly  held  by  the  Lord  Chancellor, 
and  did  not  extend  to  the  taking  from  a  Court  of  law  the 
consideration  of  a  purely  legal  question,  especially  a  ques- 
tion connected  with  the  forms  of  pleading  at  common 
law.  The  parties  then  by  consent  elected  to  take  his 
Honor's  opinion  on  the  question  whether  the  360/.  was  a 
debt  or  not,  and  if  not,  whether  it  was  a  legacy ;  and  the 
case  stood  over  on  that  point. 

The  Vice- Chancellor  on  this  day  gave  judgment  as 
follows. 


The  testatrix  on  the  same  day  on  which  she  made 
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ier  will,  executed  a  promissory  qote  for  360/.,  by  which 
she  promised  to  pay  to  Carrick  and  Sample  360/.  with 
interest  at  5/.  per  cent,  for  value  received.  In  fact, 
it  was  without  consideration ;  she  did  not  deliver  it  on 
the  day  on  which  it  was  made,  to  the  payees,  but  she 
ddivered  it  to  her  solicitor ;  and  it  is  proved  by  Rennison 
that  he  was  directed  by  the  testatrix  to  get  the  note 
and  to  hand  it  over  to  the  payees ;  and  she  communi* 
cated  to  iSeiintion  her  purpose  as  to  the  disposition  of  the 
money,  and  wished  that  purpose  not  to  be  communicated 
to  Carrick  wid  Sample.  On  the  same  day  on  which  the 
testatrix  made  the  note,  she  also  made  her  will,  and  in  it 
die  refers  to  the  note  in  these  terms.  (His  Honor  read 
the  passage  in  p.  28.)  So  that  she  describes  and  recog- 
nises the  360/.  as  a  debt,  and  directs  that,  and  all  her 
otlier  debts  to  be  paid.  Now,  the  Master  has  found  that 
m  his  opini<m  the  350/.  is  a  legacy,  submitting,  how- 
ever, the  question  to  the  Court.  It  is  very  questionable 
upon  the  authorities,  whether  a  Court  of  law  would 
ieiertmne  this  to  be  a  legal  debt,  and  therefore  my 
original  determination  was  to  send  to  a  Court  of  law  the 
question  whether  it  is  a  debt  or  not.  But  considering 
that  if  it  is  not  valid  as  a  debt,  it  is  valid  as  a  legacy,  and 
as  it  ia  immaterial  in  which  way  it  is  taken,  that  is, 
whether  it  is  valid  as  a  debt  or  as  a  legacy,  except  that 
if  it  is  a  debt,  it  is  not  liable  to  legacy  duty,  and  takes 
priority  over  the  legacies ;  and  as  the  claimants  are 
willing  to  take  it  as  a  legacy,  I  think  I  may  affirm  the 
report,  and  declare  that  the  350/.  is  a  good  legacy,  and 
then  it  will  pay  duty  and  have  no  priority.  I  must,  at 
the  same  time,  declare  that  it  is  due  as  a  legacy  on  the 
trusts  declared  by  the  testatrix. 


1852. 


LONGSTAFP 

V. 
RSNNISON. 
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1852: 
27th  March. 

Practice, 
Amending  Bill, 
General  Orders : 
Construction  of* 

The  67th  and 
68th  Orders 
of  184.5  apply 
to  an  application 
to  the  Court,  as 
well  as  to  an  ap- 
plication to  the 
Master. 

A  motion 
for  leaTC  to 
amend,  hj 
striking  out  the 
name  of  a  Plain- 
tiif  and  making 
him  a  Defend- 
ant, must  he 
supported  bj 
the  affidavits 
required  by  the 
67th  and  68th 
Orders  of  1845. 


M'LEOD  r.  LYTTLETON. 

The  Bill  was  filed  by  John  M'Leod  and  Lucy  M'Leod, 
seeking  to  fix  one  of  the  Defendants  with  a  breach  of 
trust,  and  a  motion  was  made  by  the  Plainti&  for  leave 
to  amend,  by  striking  out  the  name  of  the  Plaintifi* 
J.  M^'Leod  as  Plaintiff,  and  making  him  a  Defendant, 
and  otherwise  as  the  Plaintiffs  should  be  advised.  The 
amendment  by  converting  the  Plaintiff  J,  M*Leod  into 
a  Defendant,  was  rendered  necessary  by  the  circum- 
stance, that  certain  acts  had  been  done  by  the  Plaintiff 
J.  M^Leod,  which  precluded  him  from  suing,  so  that 
if  the  record  remained  unaltered,  there  would  be  mis- 
joinder. The  nature  and  necessity  of  the  general  amend- 
ments desired  by  the  Plaintiffs  are  not  material  for  the 
purpose  of  the  decision  in  this  case,  which  turned  upon 
the  construction  of  the  67th  and  68th  General  Orders  of 
1845,  the  principal  point  argued  being,  whether  a  special 
application  for  leave  to  amend  after  the  proper  time  for 
amending  has  passed,  or  when  the  amendment  is  one  for 
which  it  is  not  within  the  jurisdiction  of  the  Master  to 
give  leave,  can  be  made  to  the  Court,  without  the  affida- 
vits required  by  the  Orders  of  1846  referred  to.  The  67th 
Order  declares  that  "  A  special  order  for  leave  to  amend 
a  bill  is  not  to  be  granted  without  affidavits  to  the 
effect,  first,  that  the  draft  of  the  proposed  amendments 
has  been  settled,  approved,  and  signed  by  counsel ;  and, 
secondly,  that  such  amendment  is  not  intended  for  the 
purpose  of  delay  or  vexation,  but  because  the  same  is 
considered  to  be  material  for  the  case  of  the  Plaintiff.'" 
The  68th  Order  declares  that  "  after  the  Plaintiff  has 
filed  or  undertaken  to  fiU  a  replication,  or  after  the 
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expiration  of  four  weeks  from  the  time  when  the  answer 
or  last  answer  is  deemed  sufficient,  a  special  order  for 
leave  to  amend  a  bill  is  not  to  be  granted,  without  further 
affidavits  showing  that  the  matter  of  the  proposed 
amendment  is  material,  and  could  not  with  reasonable 
diligence  have  been  sooner  introduced  into  such  bill.^ 


37 


1852. 
M'Lbod 

V, 

Lyttlbton. 


In  this  case  the  answer  was  put  in  in  the  month  of 
August.  The  Plaintiff  J.  M^Leod  was  resident  in 
Demerara,  and  pending  the  proceedings,  the  Plain- 
ti&*  original  solicitor  retired,  and  a  new  solicitor  was 
appointed.  The  four  weeks  from  the  time  when  the 
answer  would  be  deemed  sufficient,  expired  about  the 
3l8t  January,  1852.  The  other  material  facts  are 
stated  in  the  judgment. 

Mr.  Karslake  for  the  Plaintifib. 

This  application  is  one  proper  to  be  made  to  the 
Court,  and  not  to  the  Master.  The  Master  has  juris- 
diction to  give  leave  to  amend  the  bill,  that  is,  to  alter 
or  add  to  the  statements  made  by  it,  but  not  to  alter  the 
whole  frame  of  the  record.  But  in  a  case  where  by  inad- 
vertence or  from  ignorance  of  the  facts,  a  Plaintiff  who 
cannot  sue  is  associated  with  one  who  can,  the  Court 
will  itself  give  leave  to  make  such  an  amendment  as 
that  which  is  asked  :  Hall  v.  Lack  (a).  He  was  pro- 
ceeding to  argue  that  upon  the  merits  disclosed  by  the 
affidavits,  the  Plaintiff  was  also  entitled  to  have  leave  to 
amend  by  introducing  various  further  allegations  into  the 
bin,  when  it  was  objected  by 


Mr.  Malins  and  Mr.  RenshaWy  for  the  Defendant,  that 
tlie  motion  was  not  supported  by  such  an  affidavit  as  the 

(a)  2  You.  &  Col.  631. 
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^ ^— ' 

M'Leod 

V. 

Lyttlston. 


Orders  of  1845  require.  Those  Orders  require  certain 
things  to  be  done,  before  a  special  order  for  leave  to 
amend  can  be  made  ;  and  those  things  must  be  done,  as 
well  when  the  application  is  to  the  Court,  as  when  it  is 
to  the  Master.  The  four  weeks  after  the  answer  must 
be  deemed  sufficient,  have  elapsed ;  and  therefore  the 
case  is  within  the  68th  Order.  Even  if  such  an  affidavit 
as  that  required  by  the  67th  and  68th  Orders  could  be 
dispensed  with,  in  regard  to  the  amendment  specifically 
pointed  out  on  the  notice  of  motion,  here  the  notice  of 
motion  goes  much  further ;  it  asks  for  leave  to  amend 
generally.  Besides,  the  Plainti&  are  too  late  to  obtain 
leave  to  amend  by  converting  one  Plaintiff  into  a  De- 
fendant. In  Hall  V.  Lack,  it  did  not  appear  that  the 
Plaintiff  was  out  of  time  ;  but  here  he  is.  The  Court 
will  not  at  the  hearing  give  leave  to  amend  to  cure  mis- 
joinder, but  will  dismiss  the  bill  at  once:  Cowley  v. 
Cowley  (a).     Stuart  v.  Lloyd  (6),  was  also  cited. 


Mr.  Karslake  in  reply. 

The  argument  on  the  other  side,  upon  the  67th  and 
68th  Orders  of  1845,  is  applicable  only,  if  at  all,  to  that 
part  of  the  notice  of  motion  which  seeks  leave  to  amend 
generally.  It  is  clear  that,  as  to  so  much  of  the  intended 
amendment  as  is  pointed  out  on  the  face  of  the  notice 
of  motion,  no  affidavit  can  be  requisite.  But  further, 
these  Orders  have  exclusive  reference  to  applications 
made  to  the  Master,  and  were  not  intended  to  apply  to 
special  applications  to  the  Court.  The  material  amend- 
ment here  proposed  is  to  strike  out  J.  M^Leods  name  as 
a  Plaintiff,  and  make  him  a  Defendant;   that  amend- 


(a)  9  Sim.  299 ;  but  see  Davis  v.  Prout,  7  Beav.  288. 

(6)  3M.  &G.  181. 
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ment  is  clearly  stated  to  the  Court  by  the  notice  of  1852. 

motion,  which  gives  to  the  Court  information  of  the  M'Leod 

nature  and  extent  of  the  amendment  as  precise  as  could  r. 

be  afforded  by  a  draft  of  the  amendment.  Lyttlbton. 

He  was  proceeding  to  argue  that  he  was  entitled  to 
have  also  the  general  leave  to  amend,  when  he  was 
stopped  by  the  Vice-Chancellor,  who  said  the  Plaintiff's 
counsel  must  elect  whether  he  would  ask  for  leave  to 
amend  generally,  or  to  amend  only  by  altering  the  state 
of  the  pleading  on  the  record.  Mr.  Karslake  elected  to 
confine  his  application  to  the  latter  amendment,  and 
cited  further,  Bather  v.  Kearsley  (a). 

The  Vick-Chancellor. 

Upon  the  point  whether,  if  no  difficulties  could  arise 
either  as  to  the  time  that  has  elapsed,  or  as  to  the  effect 
of  the  Orders  of  1846,  this  would  be  a  proper  case  for 
leave  to  amend  the  bill,  in  the  limited  manner  asked,  I 
have  no  doubt  that  it  is  a  proper  case.  Two  cestuis  que 
trust  file  a  bill  for  making  a  trustee  responsible.  The 
Defendant  states  that  one  of  the  two  PlaintiHs  has 
done  acts  precluding  him  from  asking  the  relief  sought ; 
as  to  the  other  Plaintiff,  no  such  facts  are  alleged.  If 
the  case  were  to  go  to  a  hearing  with  both  Plaintifib, 
then,  although  Miss  M'Leod  may  have  a  substantial 
right,  she  may  lose  it  by  the  misjoinder  of  Mr.  M^Leod 
with  her  as  a  co-plaintiff.  Bather  v.  Kearsley  {a)  shows 
that  the  Court  will  allow  such  an  error  to  be  rectified. 
If  then  the  application  were  made  in  a  case  in  which 
no  question  could  arise  either  as  to  lapse  of  time,  or  as 
to  the  effect  of  the  67th  and  68th  Orders  of  1845,  I 
should  have  no  hesitation  in  making  an  order  on  the 

(a)  7  Beav.  545. 
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M'Leod 

r. 

Lyttleton. 


same  terms  as  in  Bather  y.  Ktarsley,  The  question 
here,  how  far  there  is  any  reason  for  not  making  the 
order,  arising  out  of  the  time  which  has  elapsed,  is  in 
consequence  of  the  exigency  of  the  67th  and  68th 
Orders.  The  answer  was  filed  in  August ;  the  fourth 
week  after  the  answer  was  sufficient  ended  about  the  2l8t 
January.  After  that  the  Defendant  might  have  moved 
to  dismiss  for  want  of  prosecution.  Now,  I  am  satisfied 
that,  although  in  such  a  state  of  things  if  the  amendments 
were  to  be  made  under  ordinary  circumstances,  the  pro- 
per course  is  for  the  Plaintiff  to  go  to  the  Master  in  the 
first  instance  for  a  special  order  to  amend,  yet  in  a  case 
where  the  amendment  goes  not  merely  to  amend  the 
bill,  but  to  alter  the  whole  frame  of  the  suit,  the  Master 
has  no  jurisdiction.  Therefore,  it  is  a  proper  case  in 
itself  to  come  to  the  Court.  But  I  am  of  opinion  that 
the  67th  and  68th  Orders  of  1845  apply  as  well  to  an 
order  made  by  the  Court,  if  the  application  is  made  to 
the  Court,  as  to  an  order  made  by  the  Master,  if  the 
application  is  to  him.  The  language  of  the  67th  Order 
is,  '^  A  special  order  for  leave  to  amend  a  bill  is  not  to  be 
granted  without  affidavits  to  the  effect,  first,  that  the  draft 
of  the  proposed  amendments  has  been  settled,  approved, 
and  signed  by  counsel ;  and,  secondly,  that  such  amend- 
ment is  not  intended  for  the  purpose  of  delay  or  vexation, 
but  because  the  same  is  considered  to  be  material  for 
the  case  of  the  Plaintifil"  So  that  no  order  is  to  be 
made  without  the  affidavit,  not  merely  no  order  by  the 
Master,  but  no  order  at  all.  Although,  therefore,  the 
application  is  proper  to  be  made  to  the  Court,  the  67th 
and  68th  Orders  are  applicable.  In  this  case  more 
than  four  weeks  have  passed  since  the  answer  was  to  be 
taken  to  be  sufficient.  So  that  the  68th  Order  applies, 
and  under  that  Order,  not  only  what  is  required  by  the 
67th  is  also  required,  but  more;  the  67th  Order  re- 
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qiiireB,  first,  an  affidavit  that  the  drafl  has  been  settled 
hy  counsel ;  that  is  not  done  here ;  then  the  affidavit 
must  show  that  the  amendment  is  not  made  for  delay ; 
now  there  is  such  an  affidavit.  Then  the  68th  Order 
requires  an  affidavit  showing  that  the  matter  is  material 
(that  we  have  in  this  case) ;  and  that  the  amendment 
could  not  with  reasonable  diligence  have  been  sooner 
introduced  into  such  bill. 


1852. 

* .— -/ 

M'Leod 

p. 

Lyttleton. 


This  last  part  of  the  Order  is  susceptible  of  a  double 
interpretation.  It  may  mean  that  the  amendment  could 
not  be  made  at  any  earlier  stage,  or  that  the  application 
for  leave  to  amend  could  not  have  been  made  earlier. 
If  the  former  is  the  meaning,  it  is  clear  that  the  amend- 
ment could  not  at  any  earlier  stage  have  been  intro- 
duced. It  could  not^  of  course,  have  been  introduced  at 
the  filing  of  the  bill.  But  taking  the  other  to  be  the 
construction,  is  there  any  want  of  due  diligence  in 
making  the  application !  Considering  the  nature  of  the 
case,  the  absence  of  one  of  the  Plainti£&  in  Demerara, 
and  the  change  of  solicitors,  I  think  there  is  not  that  want 
of  diligence  which  ought  to  induce  me  to  refuse  the  ap- 
plication. The  only  matter  remaining  in  which  the 
Orders  have  not  been  complied  with  is  this,  that  there  is 
no  affidavit  showing  that  the  draft  has  been  settled  and 
signed  by  counsel.  It  is  said  that  there  is  nothing 
special  in  the  amendment ;  but  still  that  ought  to  have 
been  done,  according  to  the  Order.  But  I  think  I  ought 
not  to  refuse  to  make  this  order,  because  that  has  not 
been  done.  I  shall  give  leave  to  the  Plaintiff  to  file  an 
affidavit,  and  if  any  additional  expense  is  thereby  in- 
curred, the  Plaintiff  must  pay  it.  The  motion  will 
therefore  stand  over  for  the  Plaintiff  to  make  an  affi- 
davit that  the  amendment  has  been  settled  and  signed 
by  counsel ;  and  the  Plaintiff  paying  the  costs  of  the  mo- 


42  CASES   IN   CHANCERY. 

1852.  tion  and  giving  the  usual  security  for  costs,  the  order  will 

M'Lbod  ^  ^^^  leave  to  amend  merely  by  striking  out  the  name  of 

9.  the  Plaintiff  i/oAti  M^Leod^  and  making  him  a  Defendant. 
Lyttleton. 


1852:  GIBSON  V.  GIBSON. 

20th  and  24th 

January,        ROBERT  GIBSON,  by  his  will,  dated  the  8th  Oc- 
15th  March,  .        .  . 

and  12th  June,  tober,  1844,  gave  to  his  wife  his  furniture,  plate^  linen, 


^ ^ 


""^  and  all  and  other  his  effects  in  and  about  his  dwelling- 

Election.  house.     He  also  gave  to  her  his  leasehold  dwelling  in 

Will.  Orove-streeL     He  devised  and  bequeathed  all  his  free- 
Construction, 


A  testator  gave  to  his  wife  certain  chattels  and  leaseholds,  and 
certam  pecuniary  benefits.  He  gave  ail  his  freehold  messuages, 
lands,  tenements,  and  hereditaments,  and  all  the  rest  and  residue 
of  his  leasehold  messuages  or  tenements  and  premises  whatsoever 
and  wheresoever,  to  trustees  /or  all  his  estate  and  interest  therein 
respectively,  upon  trust  to  sell  his  freehold  and  leasehold  mes- 
suages or  tenements,  hereditaments,  and  premises,  &c.,  and  to  stand 
possessed  of  the  monies  to  accrue  from  such  sale,  upon  certain  trusts. 

He  directed  that,  until  sale,  the  rents  and  profits  should  be  ap- 
plied in  the  same  manner  as  he  directed  as  to  the  income  of  the 
monies  to  arise  from  the  sale.  He  gave  the  produce  of  the  sale  of 
his  freehold,  copyhold,  and  leasehold  estate,  and  of  his  residuary 
personalty,  as  to  one-fourth  to  his  wife,  as  to  one-fourth  to  one  of 
his  sisters  for  life,  remainder  to  other  relations,  one-fourth  to  an- 
other sister,  remainders  over,  and  one-fourth  to  other  persons. 

Before  his  will,  he  had  sold  some  of  his  freehold  estate  ;  and  his 
wife  had  joined  to  bar  dower. 

Both  before  and  after  his  will,  he  had  contracted  to  lease  parts  of 
his  freehold  estate ;  afler  his  will,  he  had  contracted  to  sell  one  of 
these  parts  to  the  lessee ;  and  afler  his  will,  he  agreed  to  let  some 
part  of  his  freeholds,  with  liberty  to  the  lessee  to  pull  down  buildings 
and  erect  others.  After  his  death,  the  lessee  of  the  last-mentioned 
premises  did  pull  down  the  buildings  and  erect  others,  thereby  im- 
proving the  value  of  the  estate. 

Held,  first,  that  the  widow  was  not  put  to  her  election,  but  was  en- 
titled to  her  dower,  as  well  as  to  the  benefits  given  to  her  by  the  will. 

Secondly,  that  the  acts  by  which  the  value  of  the  property  was 
increased,  not  being  hers,  she  would  take  her  dower  according  to  the 
existing  value. 
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hold  messtiageSy  lands,  tenements,  and  hereditaments, 
and  all  the  rest  and  residue  of  his  leasehold  messuages 
or  tenements  and  premises  whatsoever  and  wheresoeyer, 
to  trustees,  far  all  hit  the  testator* $  estate  and  interest 
therein  respectively^  upon  trust  to  sell  his  said  freehold 
and  leasehold  messuages  and  tenements,  hereditaments 
and  premises^  &c.,  and  to  stand  possessed  of  the  monies 
to  arise  from  such  sale,  upon  the  trusts  thereinafter 
declared. 


1852. 


Gibson 

V. 

Gibson. 


Then  there  was  a  clause  ^^  that  in  the  mean  time,  and 
until  his  said  freehold,  leasehold,  and  copyhold  (the 
testator,  however,  had  no  copyholds)  estates  and  pro- 
perty should  be  sold  and  disposed  of  under  the  trusts 
and  directions  in  that  behalf  thereinbefore  contained,  the 
rents  and  annual  profits  thereof  should  go  and  be  applied 
in  such  and  the  same  manner  as  thereinafter  explained 
and  declared,  and  thereinafter  stated  of  and  concerning 
Uie  annual  interest  of  the  monies  to  arise  from  the  sale 
of  the  same  hereditaments  and  premises.^ 


The  testator  gave  4000/.  East  India  stock  upon  trust, 
to  pay  the  interest  thereof  to  his  wife  for  her  life,  with 
remainder  over  on  the  same  trusts  as  declared  of  his 
residuary  personal  estate.  And  he  gave  his  residuary 
personal  estate  to  his  trustees  on  trust  to  convert  the 
same ;  and  he  declared  the  trusts  of  the  money  to  arise 
from  the  sale  of  his  freehold,  copyhold,  and  leasehold 
estates  directed  to  be  sold,  and  of  the  produce  of  his 
residuary  personal  estate  to  be,  as  to  one-fourth  part 
thereof  for  his  wife  absolutely ;  as  to  another  fourth  part 
for  one  of  his  sisters  for  life^  and  afler  her  death  for 
other  relatives  described ;  as  to  another  fourth  part  for 
another  of  his  sisters  for  life,  with  remainders  over ;  and 
as  to  the  remaining  fourth  part  for  other  persons. 
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The  testator  was  married  in  1829,  and  died  in 
October  1847,  leaving  his  wife  surviving;  and  the 
principal  question  was,  whether  she  was  entitled  to 
dower  out  of  the  real  estate  of  which  the  testator 
was  seised  in  fee  simple,  and  also  to  the  benefits  given 
to  her  by  the  will,  or  whether  she  was  put  to  her 
election. 


It  was  admitted  that  the  testator  before  the  date  of 
his  will  sold  certain  of  his  freehold  estates  of  which  his 
wife  was  dowable ;  and  that  she  joined  in  the  convey- 
ance thereof  to  release  her  dower. 


It  appeared  also  that  he  had  contracted  to  lease  parts 
of  his  freehold  estates  both  before  and  after  his  will,  that 
is,  in  June,  1844 ;  and  before  the  date  of  his  will  he 
agreed  to  let  some  part  of  his  estate  situate  at  Horn- 
churchy  in  JEsseXy  for  three  years,  and  to  give  to  the  lessee 
a  term  of  seven  or  fourteen  years,  at  the  option  of  the 
lessee,  at  a  rent  of  120/,  a  year.  That  after  the  date 
of  his  will,  he  entered  into  a  contract  for  the  sale  of 
his  estate  at  Homchurch  to  the  lessee,  but  such  con- 
tract had  not  been  carried  into  effect.  That  in  Octo- 
ber, 1846,  he  entered  into  an  agreement  to  grant  a 
lease  of  other  part  of  his  property,  with  liberty  to  the 
lessee  to  pull  down  the  buildings  thereon,  and  build 
others,  for  seventy  years,  at  a  rent  after  the  first  half 
year  of  110/.  per  annum,  with  an  option  to  purchase, 
and  after  his  death  the  trustees  of  his  will,  in  pursuance 
of  his  contract,  granted  such  lease,  with  such  option  to 
purchase ;  and  the  lessee  did,  after  the  testator^s  death, 
pull  down  the  buildings  and  build  up  other  new  ones,  to 
the  great  improvement  of  the  property.  The  Plaintifib 
were  the  persons  interested  in  the  three-fourths  of  the 
produce  of  the  sale  of  the  testator's  freehold  and  resi- 


CASES   IN   CHANCERY. 


45 


duaiy  personal  estate.    The  substantial  Defendants  were 
the  widow  and  the  trustees. 

Mr.  Bethell  and  Mr.  Rogers^  for  the  Plaintiffs. 

The  principle  of  the  cases  on  this  subject  is,  that  if 
jou  can  point  out  any  part  of  the  will  which  is  incon- 
sistent with  the  right  to  dower,  the  widow  is  put  to  her 
election.  Thus,  where  there  is  a  power  of  leasing,  the 
widow  is  put  to  her  election.  Here,  the  testator  has 
put  his  widow  on  an  equality  with  the  other  members  of 
his  family ;  he  gives  her  one-fourth  of  his  estate,  and 
one-fourth  to  each  of  three  other  branches  of  his  family ; 
Chalmers  v.  Storil{a).  The  real  and  personal  estate 
are  mixed,  and  are  given  in  fourths  to  the  widow,  and 
the  other  three  branches  of  the  testator^s  family,  as  in 
Chalmers  v.  Storil.  The  testator  intended  equality, 
and  the  widow  will  not  be  allowed,  by  taking  her  dower, 
to  introduce  inequality.  The  whole  scheme  of  the  will 
will  be  defeated  if  the  widow  takes  her  dower ;  Miall  v. 
Brain  (b) J  where  a  portion  of  the  estate  was  directed 
to  be  enjoyed  in  a  manner  inconsistent  with  the  claim 
of  dower,  and  the  widow  was  put  to  her  election. 

Another  class  of  cases  where  the  widow  has  been  put 
to  her  election,  is  where  there  is  a  j^ift  of  a  rentrchari;re, 
with  powers  of  distress,  or  powers  of  managing  or  leasing 
are  given;  Roadley  v.  Dixon  (c)y  Hall  v.  Hill(d)y 
Lowes  V.  Lowes  (e),  Grayson  v.  Deakin  (/).  The  last 
case  appears  to  have  been  decided  on  the  leasing  powers ; 
Robinson  v.  Wilson  (g)  also  turns  on  there  being  a  power 
of  leasing. 


1852. 


{a)  2  Ves.  &  B.  222. 
\h)  4  Madd.  119. 
(e)  3  Russ.  192. 
(cQ  1  Dru.  &  War.  94. 


{e)  5  Hare,  501. 
(/)  3  De  G.  &  Sm.  298. 
{g)   13  Irish  Law  and  Eq. 
Rep.,  Gas.  in  Eq.  168. 
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The  present  case  falls  within  the  principle  of  these 
authorities :  a  power  to  lease,  it  is  clear,  furnishes  an 
indication  of  intention  to  exclude  dower.  How  can  it  be 
said  that  a  power  to  sell  will  not  interfere  with  an  allot- 
ment of  dower!  the  trustees  must  either  sell  the  estate 
in  a  mangled  form,  or  must  sell  two-thirds  in  possession, 
and  the  remaining  one-third  in  reversion.  In  effect,  a 
power  of  sale  is  more  inconsistent  with  an  intention  that 
the  claim  to  dower  shall  remain,  than  a  power  of  leas- 
ing ;  for  it  must  be  inferred  that  the  testator  intended 
ihe  whole  estate  to  be  sold,  that  is,  the  estate  ex- 
onerated from  the  claim  to  dower.  Besides,  in  this  case, 
the  will  makes  an  ample  provision  for  the  wife,  and 
principally  out  of  the  proceeds  of  the  sale  of  the  very 
estates.  Again,  at  the  death  of  the  testator,  at  which 
time  the  will  speaks,  he  had  contracted  to  sell  part  of  his 
estates;  so  that  he  had  converted  part  of  them  into 
personalty^  and  that  conversion  will  be  materially  af- 
fected if  the  widow  can  claim  dower ;  the  contract  could 
not  be  carried  into  effect  as  to  one-third. 


Mr.  Walker  and  Mr.  Baggcdley^  for  the  trustees, 
argued  in  the  same  interest  as  the  Plaintiff. 

They  relied  on  the  trust  for  sale ;  French  v.  Davis  (a) : 
on  the  direction  for  the  application  of  the  rents  until 
sale,  which  is  inconsistent  with  the  claim  to  dower; 
Villa  Real  v.  Lord  Galway{b\  Jones  v.  Collyer(c). 
They  cited  also  Birmingham  v.  Kirwan  ((/),  Daly  v. 
Lynch  (e).  Then  as  to  the  contract  to  let  part  of 
his  property  to  a  tenant,  with  liberty  to  pull  down  build- 
ings and  erect  new  ones,  for  a  term  of  seventy  years,  with 


(a)  2  Ves.  jun.  572. 
{b)  Amb.  682. 
(c)  Amb.  730. 


(cO  2  Sch.  &  Lef.  444. 
\e)  3  Bro.  Pari.  Gas.  478. 
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an  option  to  purchase,  which  option  has  not  been  exer- 
cised ;  if  the  widow  can  claim  dower,  that  is,  one-third 
'm  specie,  she  defeats  that  lease.  So,  with  regard  to  the 
HamcAurch  property,  the  testator's  contract  to  sell  it 
converts  it  into  personalty  as  against  all  parties  claiming 
under  the  will ;  if  the  widow  can  claim  her  dower,  she 
prevents  the  contract  being  carried  into  effect ;  that  is 
defeating  the  will ;  and  the  principle  of  the  cases  is,  that 
if  the  claim  of  dower  will  defeat  the  will,  it  is  a  case  of 
election. 


1852. 
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They  referred  also  to  Parker  v.  Downing  (a),  O'Hara 
V.  Chanie  (6),  Roberts  v.  Smith  (c),  Reynolds  v.  Torin  (rf)> 
and  to  ElUs  v.  ILewis  {e) ,  in  which  the  claim  of  dower  was 
allowed ;  but  in  that  case  they  argued  that  the  trusts 
for  sale  were  only  to  sell  as  the  testator  himself  could 
sell,  viz.  subject  to  dower ;  besides,  there  the  disposi- 
tion was  of  real  estate  only,  whereas  in  Chalmers  v. 
Storii,  and  Dixon  v.  Robinson  (/),  the  disposition  was 
of  real  and  personal  estate  mixed. 


Mr.  Rolt  with  whom  was  Mr.  S.  F.  Williams,  for 
the  widow. 

The  principle  is  this ;  It  is  not  enough  that  you  do 
not  find  upon  the  will  that  the  testator  intended  his  widow 
to  have  both  dower  and  the  benefits  conferred  by  the 
will ;  you  must  find  an  expression  of  intention  that  he 
intended  her  not  to  have  both.  Here  the  devise  is  not 
of  the  testator's  lands,  but  of  his  estate  and  interest  there- 
in ;  nothing  beyond  his  estate  is  given  to  the  trustees. 
As  to  the  trust  for  sale,  there  is  no  authority  for  say- 


(a)  4  Law  J.  198. 

\h)  1  Jones  &  Lat.  662. 

(e)  1  Sim.  &  Stu.  518. 


{d)  1  Russ.  129. 
{e)  3  Hare,  310. 
(/)  Jac.  603. 
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ing  that  such  a  trust  excludes  the  widow :  French  v. 
Davis  (a)  ^  Ellis  v.  Lewis  (&),  are  directly  the  other 
way. 

As  to  the  application  of  the  rents  directed  until  sale, 
the  testator  refers  to  those  rents  which  are  part  of  his 
estate ;  that  is,  the  estate  which  remains  to  him  after 
his  widow's  dower  is  satisfied ;  he  means  his  own  rents, 
not  the  rents  of  his  widow's  estate ;  for  if  the  trust  for 
sale  is  a  trust  for  sale  only  of  his  own  estate,  the  rents 
of  the  estate  to  be  sold  must  refer  to  the  same  estate, 
that  iS|  of  the  estate  subject  to  dower. 

In  jMiall  v.  Brain  (c)  the  direction  to  the  trustees 
was  to  deal  with  a  specific  thing,  as  the  testator  might 
have  dealt  with  it  in  his  lifetime  ;  he  meant  the  legatee 
to  use  and  occupy  the  whole  house.  As  to  cases  of 
annuity,  a  gift  of  an  'annuity  without  more  does  not 
afiect  the  right  to  dower.  RoadUy  v.  Dixon  was  not  a 
case  of  mere  gift  of  an  annuity ;  there  there  was  a 
direction  to  use  and  occupy  a  particular  farm.  In  HaU 
V.  Hill  the  Court  went  upon  the  whole  will,  relying, 
however,  principally  on  the  leasing  power. 

The  first  point  made  against  the  claim  of  the  widow 
is,  the  conversion  of  the  real  and  personal  estate  in  one 
trust,  and  the  gift  of  the  whole  in  equal  shares.  But  in 
French  v.  Davis  there  was  also  the  conversion  of  both 
properties,  and  in  that  case  the  testator  intended  the 
residue  to  go  in  equal  shares  respectively  to  three  per- 
sons, one  of  whom  was  the  widow.  What  is  decided  by 
Chalmers  v.  Storil  and  Dixon  v.  Robinson  is  this,  that 


(a)  2  Ves.  572.  (6)  3  Hare,  310. 

(c)  4  Madd.  119. 
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to  ezdade  the  widow  there  most  be  a  blending  of  the 
real  and  personal  estate,  and  also  a  gift  in  perfect 
e^nality ;  either  alone  will  not  do. 

He  also  dted  Lawrence  v.  Laiorence  (a),  Dawson  v. 
M{b),  HoldUch  v.  Holditch  (c). 

On  the  15th  March  the  argument  on  behalf  of  the 
widow  was  resumed  by  Mr.  S.  F.  WUliamst  following 
Mr.  Bolt. 

If  any  argument  can  be  derived  from  the  large  amount 
of  the  provision  made  by  the  will  for  the  widow,  it  is 
nther  for  than  agunst  her :  it  shows  an  intention  in 
her  fitvonr.  The  state  of  the  testator's  property  at  the 
date  of  his  will  has  been  adverted  to.  Even  if  that  could 
be  looked  at,  there  is  not  before  the  Court  sufficient  evi- 
dence of  what  it  was.  But  it  cannot  be  looked  at: 
Dimmer  v.  Pitcher  (d),  Doe  v.  Chichester  (e). 

Hall  V.  Hill  does  not  decide  that  a  leasing  power 
alone  excludes  dower :  Robinson  v.  Wilson  goes  clearly 
OD  a  wrong  principle,  for  it  assumes  that  the  widow  is  ex- 
cluded unless  the  testator  shows  on  the  wiU  an  intention 
to  give  her  both  provisions ;  whereas  the  true  principle 
18,  that  to  exclude  her  dower  you  must  find  an  expres- 
sion of  intention,  that  he  intended  her  not  to  have 
both.  But  whether  a  leasing  power  does,  or  does  not 
ezdnde  the  widow,  here  there  is  no  leasing  power,  but 
a  power  of  sale,  which  is  very  difierent. 

As  to  the  quantum  of  the  widow's  interest,  if  she  has 


1852. 


(•)  3  Br.  P.  C.  483. 

(&)  IKee.  761. 

(e)  2  Tou.  &  CoU.  18. 

Vol.  I.    N.  S. 


(d)  2  Mjl.  &  K  262. 

(e)  4  Dow,  65. 
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a  title  to  dower  at  all,  she  is  entitled  to  the  value  of  the 
dower  at  the  time  when  her  claim  is  made.  She  is 
entitled  to  have  it  set  out  by  metes  and  bounds  as  she 
finds  it,  and  therefore  to  the  value  at  the  time  when  the 
dower  could  be  so  set  out :  Riddell  v.  GwinneU  (a). 


Mr.  Rogers  in  reply. 

As  to  the  cases  upon  a  gift  of  an  annuity :  it  has  been 
held  that  a  gift  of  an  annuity  simply  is  no  bar ;  but  if 
there  is  a  power  of  distress,  that  raises  a  case  of  election. 
But  the  4  Geo.  2,  c.  28,  gives  a  right  of  distress  for  all 
rents  seek.  If,  therefore,  the  cases  had  to  be  again  de- 
termined, it  must  now  be  held  that  every  gift  of  an 
annuity  excludes  dower.  The  general  argument  on  the 
other  side  is  founded  on  a  fallacy.  Our  proposition  is 
this,  that  if  a  testator  gives  two  things,  of  one  of  which 
he  is  entire  master,  and  of  the  other  of  which  he  is  not 
entire  master;  then  that  by  giving  them  as  one  in- 
divisible thing,  he  shows  that  the  same  intention  is  to  be 
carried  into  effect  as  regards  the  object  over  which  he  has 
only  a  divided  power,  and  as  regards  the  object  over  which 
he  has  an  absolute  power.  The  will  speaks  immediately 
before  the  death ;  and  when  the  testator  gives  all  his 
real  estate,  he  is  speaking  of  his  fields  and  houses ;  of 
the  substance  of  the  thing  given  ;  not  of  his  estate  sub- 
ject to  dower ;  because  he  is  speaking  at  the  same  time 
of  his  money,  notes,  and  the  like,  to  which  the  widow 
has  no  right. 

[The  Vicb-Chancellor. — Does  the  widow  take  any- 
thing out  of  that  which  was  the  testator's!  He  had 
only  a  disposing  power  over  that  which  remained  after 
her  dower.     You  must  make  out  that  the  testator  in- 


(a)  1  Add.  &  Ell.  Q.  B.  Rep.,  N.  S.,  682. 
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tended  to  deal  with  the  widow^s  dower,  not  that  he 
meant  to  deal  with  somelhing  of  his  own.] 

The  testator  must  be  taken  to  intend  to  speak  of 
the  things^  the  subject-matter  of  the  will,  not  of  what  a 
lawyer  would  call  his  estate  in  them. 
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The  Court  took  time  to  consider,  and  on  the  12th 

June, 

The  Vig»-Chancbllob  delivered  judgment  as  follows : — 

The  question  to  be  determined  in  this  case  is,  whether 
the  widow  of  the  testator  ought  to  be  put  to  her  elec- 
tion between  her  dower,  and  the  benefits  given  to  her  by 
the  will  of  her  husband. 

It  is  difficult,  perhaps  impossible,  to  reconcile  all  the 
anthorities  on  this  subject ;  but  it  is  impossible  to  exam- 
ine them  without  perceiving  that  there  are  certain  broad 
and  desr  principles  which  ought  to  form  the  foundation 
of  every  decision  on  the  subject.  Putting  these  princi- 
ples into  the  form  of  propositions,  they  may  be  stated  as 
iUlows : — The  first  is,  that  the  doctrine  of  election  is 
predsely  the  same,  and  founded  on  the  same  reasons,  and 
governed  by  the  same  rules,  when  applied  to  dower,  as 
when  applied  to  any  other  case  :  there  is  not  one  doc- 
trine of  election  applicable  to  the  case  of  a  widow  claim- 
ing dower,  and  another  doctrine  of  election  applicable  to 
other 


12th  June. 


The  second,  proposition  is,  that  the  doctrine  of  elec- 
tkm,  as  applicable  equally  to  all  cases,  is  this  :  that  a 
person  who  is  entitled  to  any  benefit  under  a  will  or 
other  instrument  must,  if  he  claims  that  benefit,  aban- 
^Q  every  right  or  interest,  the  assertion  of  which  would 
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defeat,  even  partially,  anj  of  the  provinons  of  that  will 
or  instroment ;  and  applying  this  to  the  particular  case 
of  dower,  the  doctrine  may  be  thus  stated  :  that  if  the 
testator  has  by  his  will  made  such  a  disposition  of  the 
real  estate  of  which  he  was  seised,  that  the  assertion  by 
the  widow  of  her  right  to  dower  would  prevent  that  dis- 
position having  full  effect,  as  the  testator  intended,  then 
she  must  elect  to  abandon  either  her  dower,  or  the  be- 
nefit given  to  her  by  the  will. 

The  third  proposition  is,  that  in  no  case  is  a  person  to 
be  put  to  his  election,  unless  it  is  clear  that  the  provi- 
sions of  the  instrument  under  which  he  is  entitled  to  a 
benefit,  would  be  in  some  degree  defeated  by  the  asser- 
tion of  his  other  right.  And  therefore,  in  the  particu- 
lar case  of  dower,  unless  it  be  clear  and  beyond  reason- 
able doubt  that  the  testator  intended  to  make  such  a  dis- 
position of  the  real  estate,  that  the  assertion  by  the 
widow  of  her  right  to  dower,  would  prevent  the  giving 
full  effect  to  his  intention,  the  widow  shall  not  be  put  to 
her  election.  It  is  not  enough  to  say  that  upon  the 
whole  will  it  is  fairly  to  be  inferred  that  the  testator  did 
not  intend  that  his  widow  should  have  her  dower ;  in 
order  to  justify  the  Court  in  putting  her  to  her  election, 
it  must  be  satisfied  that  there  is  a  positive  intention  to 
exclude  her  from  dower,  either  expressed  or  clearly  im- 
plied. 

The  fourth  proposition  is,  that  the  intention  to  ex- 
clude the  wife  from  her  dower,  must  be  apparent  on  the 
face  of  the  will  itself. 

In  support  of  these  principles  I  will  refer  to  the  lan- 
guage of  two  or  three  eminent  Judges.  In  Myall  v. 
Brain  (a),  Sir  J.  Leach  says,  "  A  wife  is  put  to  her  elec- 


(a)  4Madd.  119. 
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tion  on  the  same  principles  as  a  stranger  is.    To  put  the 
wite  to  her  election,  there  must  be  a  clear  intention  to 
exclude  her  from  dower,  either  express  or  implied."    In 
Birmingham  v.  Kirwan  (a),  Lord  Bedetdale  says   (p. 
449),  the  general  rule  of  election  is,  that  a  person  can- 
not accept  and  reject  the  same  instrument.  (His  Honor 
then  referred  to  portions  of  the  judgment  contained  in 
pp.  449,  450,  and  452,  and  to  the  language  used  by  the 
Master  of  the  RoUs  in  French  v.  Davies  (5),  and  pro- 
ceeded  thus : — )     These  principles  being,  as  I  conceive, 
undeniably  established,  and  admitting  of  no  exception,  I 
shall  endeavour  strictly  to  adhere  to  them  in  deciding 
ilie  case  before  me. 


1852. 
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Now  the  dispositions  made  by  the  will  are  these. 
The  testator  first  gives  certain  specific  chattels  to  his 
wife,  and  he  gives  her  also  a  certain  leasehold  house 
which  was  occupied  by  himself  during  his  lifetime.  Then 
he  gives  to  trustees  his  freehold  and  leasehold  estates, 
uang  these  words : — *^  All  my  freehold  messuages,  lands, 
tenements,  and  hereditaments,  and  all  the  rest  and 
residue  of  my  leasehold  messuages  or  tenements  and 
premises  ;**  and  he  adds  these  words,  *^  for  all  my  estate 
and  interest  therein.^  These  he  devises  to  his  trustees 
on  trust  for  sale,  and  as  to  the  produce  of  the  sale  on 
the  trusts  after  mentioned.  Then  he  gives  power  to 
sell  his  copyholds ;  then  he  directs  that  until  the  sale  of 
the  freehold,  copyhold,  and  leasehold  estates,  the  rents 
and  profits  shall  be  applied  in  the  same  manner  as  he 
afterwards  directs  in  respect  of  the  income  arising  from 
the  produce  of  the  sale.  He  then  gives  several  legacies 
OQt  of  his  personal  estate  :  first  he  gives  a  sum  of  4000/. 
Etut  India  Stock  in  trust  for  his  wife  for  her  life ;  2000/. 
of  the  same  stock  in  trust  for  Charlotte  Sarah  Faulkner 


(a)  2  Sch.  &  Lef.  444. 


(b)  2  Ves.  jun.  pp.  576,  577. 
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and  her  children ;  1000/.  sterlmg  in  trust  for  Sarah 
Robinson  for  lifoi  with  remainder  over ;  and  then  he 
gives  several  pecuniary  legacies ;  among  others,  1002.  to 
R.  Faulkner ;  and  then  he  bequeaths  the  residue  of  his 
personal  estate,  and  of  the  produce  of  the  sale  of  his 
real  estates,  upon  the  following  trusts.  He  gives  one- 
fourth  to  his  wife  absolutely,  one-fourth  he  gives  in  trust 
for  his  sister  Louisa  Gibson  for  life,  with  remainder  to 
certain  nephews  and  nieces;  one-fourth  to  Mary 
Faulkner  for  life,  with  remainder  over  to  several  per- 
sons^ among  whom  are  R.  Faulkner  and  Sarah  Robin- 
son ;  and  the  remaining  one-fourth  he  gives  to  Charlotte 
Sarah  Faulkner  and  her  children,  in  the  same  manner  as 
the  2000/.  East  India  Stock. 


Now  the  grounds  on  which  it  is  contended  that  the 
widow  ought  to  be  put  to  her  election  are  the  following. 
Firstly,  it  is  contended  that  as  the  testator,  in  devis- 
ing his  freehold  and  leasehold  estates,  has  used  these 
words:  **A11  my  freehold,^^  &c.,  it  is  apparent  from 
this  language  that  he  meant  to  devise  the  whole  of  his 
freehold  estates  as  he  held  and  enjoyed  them  himself, 
as  they  were  in  his  possession ;  that  he  intended  by 
the  use  of  those  expressions,  that  his  widow  should  be 
excluded  from  her  dower;  in  other  words,  that  the 
disposition  of  his  property  intended  was  such,  that  the 
claim  of  the  widow  to  dower  would  be  inconsistent 
with  it.  When  this  argument  was  addressed  to  Lord 
Thurlowy  in  Foster  v.  Cook  {a)  ^  he  gave  this  answer: 
^*  Because  the  testator  gives  all  his  property  to  the 
trustees,  am  I  to  gather  from  his  having  given  all 
he  has^  that  he  has  given  that  which  he  had  notf*' 
That  answer  of  Lord  Thurlow  appears  to  me  wholly 
to  demolish  the  argument  derived  from  the  circumstance 


(a)  3  Br.  C.  C.  347. 
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of  the  testator  faanng  described  his  lands  as***  all  my 
lands.''  Indeed,  when  we  recollect  that  it  is  only  be- 
cause the  lands  are  his  that  the  wife  is  entitled  to 
doirer  out  of  them  at  all,  it  would  be  strange  if  his 
describing  them  as  his,  should  have  the  effect  of  ex- 
duding  her  from  her  right  to  dower.  She  is  entitled  to 
dower  because,  and  onlj  because,  the  lands  are  his ;  and 
the  argument  is,  that  because  he  describes  them  as  his, 
he  meant  to  deprive  her  of  her  dower.  In  the  present 
ease,  when  the  testator  devised  his  freehold  and  lease- 
hold lands  to  trustees,  he  adds  the  words:  **for  all 
my  estate  and  interest  therein  respectively  ;**  and  it  has 
he&i  justly  argued,  that  the  addition  of  these  words 
shows  that  he  intended  to  devise  the  lands  as  he  himself 
had  them,  that  is,  subject  to  the  right  of  his  widow  to 
dower.  However,  I  abstain  from  deriving  any  assistance 
from  those  words  in  support  of  my  view  on  this  first 
point,  because  I  am  unwilling  to  lend  any  countenance  to 
the  notion,  that  without  those  words  there  would  be  any 
doubt.  I  will  only  add  that  it  is  clearly  established  that 
it  makes  no  difference  whether  a  testator  devises  all  his 
lands,  or  all  his  estate  and  interest  in  his  lands. 


1852. 


The  second  gpround  on  which  it  is  contended  that  the 
widow  in  this  case  must  be  put  to  her  election  is,  that 
the  devise  is  in  trust  for  sale.  If  it  was  impossible  to 
sell  lands  subject  to  a  widow^s  right  to  dower,  or  to  sell 
the  remaining  two-thirds,  after  setting  out  by  metes*  and 
boondi  one-third  for  dower,  and  to  sell  the  reversion  of 
the  third  part  thus  set  out ;  then,  indeed,  the  assertion 
hj  the  widow  of  her  right  to  dower  would  defeat  the 
disposition  made  by  the  will  for  sale  of  the  estate ; 
and  then  she  would  be  put  to  her  election.  But,  so  far 
from  any  impossibility,  there  is,  in  fact,  no  difficulty  in 
selling  an  estate  subject  to  the  widow  s  dower ;    and 
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therefore  there  is  no  ground  for  holding  that  a  dense 
in  trust  for  sale,  is  a  sufficient  reason  for  putting  the 
widow  to  her  election.  No  doubt  a  less  amount  of  pur- 
chase money  would  be  obtained ;  but  there  is  no  more 
difficulty  in  selling  the  land  subject  to  her  dower,  than  in 
selling  any  other  reversionary  interest  in  land,  subject  to 
some  precedent  partial  interest.  I  believe  there  is  no 
case  in  which  a  widow  has  been  put  to  her  election  on 
the  mere  ground  of  a  devise  in  trust  for  sale.  In  MiaB 
V.  JBrcdUt  Sir  J.  Lecich^  although  he  decided  against  the 
claim  of  the  widow  on  another  ground,  did  not  so  much 
as  notice  the  trust  for  sale  as  a  reason  for  his  decision. 
In  Ellis  V.  Lewis  (a),  Sir  J.  Wigram  held  that  a  devise 
on  trust  for  sale  is  not  a  ground  for  putting  the  widow 
to  her  election.  In  Parker  v.  Downing  (the  case  in 
the  4th  Law  Journal,  198),  the  reason  why  the  trust 
for  sale  was  held  to  be  a  ground  for  putting  the  vridow 
to  her  election  was,  that  the  property  devised  for  sale 
was  a  dwelling-house,  with  the  furniture  and  eflfects 
therein;  and  the  Court  considered  that  if  the  vridow 
was  to  have  one-third  of  it,  a  sale  could  not  be  eflbcted 
of  the  whole,  as  the  testator  intended :  but  there  is 
nothing  in  that  case  to  show  that  a  mere  trust  for  sale, 
evinces  an  intention  to  exclude  dower.  The  only  aatho- 
rity  which  seems  to  afford  any  countenance  to  the  pnv- 
position  that  the  widow''s  claiming  her  dower  would  be 
incompatible  with  a  trust  for  sale,  is  the  language  of 
Lord  AlvanUy^  in  the  case  of  French  v.  Dames  Q>)y 
where  he  observed  that  if  the  widow  insisted  upon  her 
dower  she  would  obstruct  the  sale ;  but  he  decided  in 
her  favour  because  she  was  willing  to  accept  satisfaction 
out  of  the  purchase  money.  It  does  not  appear  in  what 
sense  or  in  what  degree  Lord  AJvanley  considered  that 


(a)  3  Hare,  310. 


{h)  2  Ves.  jun.  572. 
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lli0  claim  of  dower  would  obstnict  the  sale ;  it  is  difficult 

to  conceive  how  the  obstruction  could  be  such  as  to 

make  it  dear  that  the  testator  could  not  possibly  have 

intended  the  sale  to  be  made  subject  to  dower ;  and  if 

80,  the  case  would  not  be  brought  within  the  principle 

of  which  his  Lordship  in  the  very  same  case  expresses 

his  approbation,  viz.  '*  That  you  are  to  look  into  the 

will,  and  see  whether  it  is  clear,  plain,  and  incontro* 

vertiUe,  that  the  testator  could  not  possibly  give  what 

he  has  given,  consistently  with  the  claim  of  dower."    I 

am  of  opinion  that  the  circumstance  that  the  real  estate 

is  devised  on  trust  for  sale,  is  not  sufficient  to  put  the 

widow  to  her  election. 


1862. 
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The  third  ground  taken  is  this,  that  the  testator  di- 
rects that  until  the  sale  the  rents  and  profits  shall  be  ap- 
plied in  the  same  way  as  he  afterwards  directs  with 
ftBpeei  to  the  income  arising  from  the  produce  of  the 
8ile.  Now  this  I  consider  an  argument  in  a  cir- 
de.  The  language  of  the  testator  is  this : — (The  Vice- 
Chancellor  referred  to  the  clause  set  out  in  p.  43.) 
Now  what  are  the  rents  and  profits  of  which  he  is 
speaking  ?  Why,  of  course,  the  rents  and  profits  of  the 
land  that  he  has  devised  for  sale  ;  and  in  order  to  prove 
that  the  devise  for  sale  is  intended  to  be  of  the  lands 
discharged  of  dower,  the  argument  assumes  that  the  rents 
here  spoken  of  are  the  rents  of  the  lands  so  discharged  : 
this  is  an  argument  completely  in  a  circle.  Suppose  a 
testator  were  to  devise  his  freehold  lands  to  his  son, 
being  an  infant,  in  fee,  assuredly  that  would  not  put  the 
widow  to  her  election.  Suppose  then,  he  were  to  add 
that,  during  the  infancy  of  his  son,  the  rents  should  be 
applied  for  his  miuntenance,  would  this  mention  of  the 
rents  put  the  widow  to  her  election !  Or  suppose  a  de- 
mise to  trustees  in  trust  for  A.  for  life,  with  remainder 
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over,  clearly  that  would  not  put  the  widow  to  her  elec- 
tion. Suppose  then  the  devisee  for  life  was  a  married 
woman,  and  the  testator  directed  the  rents  to  be  applied 
for  her  separate  use,  would  that  make  any  difference !  I 
confess  I  am  quite  at  a  loss  in  this  case  to  see  why  the 
direction,  that  until  the  sale  the  rents  are  to  be  applied 
in  the  manner  directed,  should  have  the  efiectof  putting 
the  widow  to  her  election. 

The  fourth  ground  is,  that  an  equal  fourth  part  of  the 
proceeds  of  the  sale  of  the  real  estate,  and  of  the  residu- 
ary personal  estate,  is  given  to  the  widow ;  and  it  is  ar- 
gued that,  according  to  Chalmers  v.  Storil  (a),  Dixon 
V.  Robinson  (&),  and  Roberts  v.  Smith  (c),  that  is  an 
indication  of  intention  to  make  an  equal  division  between 
his  widow  and  the  other  objects  of  his  bounty,  and  therer 
fore  she  is  put  to  her  election.  Now  as  to  these  three 
cases,  the  two  last  were  decided  simply  on  the  authority 
of  Chalmers  v.  Storil.  It  is  therefore  material  to  con- 
sider the  principle  of  Chalmers  v.  Storil^  to  see  how  far 
that  principle  commends  itself  to  approbation,  and  also 
how  far,  if  that  case  was  rightly  decided,  it  applies  to  the 
case  before  me.  In  Chalmers  v.  Storil  the  testator  de- 
vised thus  : — "  I  give  to  my  dear  wife  and  my  two  chil- 
dren, viz.  my  daughter  A.  and  my  son  £.,  all  my  es- 
tates whatsoever,  to  be  equally  divided  amongst  them, 
whether  real  or  personal,  making  no  distinction  in  favour 
of  the  male,  as  it  is  my  intent  that  my  daughter  shall 
have  an  equal  share  with  my  son  of  all  my  property,  after 
paying  the  following  legacies ;"  and  then  he  proceeded  to 
specify  particular  property  as  the  property  given  by  him. 
In  that  case  Sir  W.  Grants  on  the  ground  of  the  testator 
having  described  the  particular  items  of  property,  and 

(a)  2  Ves.  &  B.  222.  {h)  Jac.  503. 

(c)  1  Sim.  &  St.  513. 
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having  especially  mentioned  his  Engluh  estates,  tbooght 
he  discovered  an  intention  that  the  wife  and  the  two 
diildren  should  enjoy  in  equal  shares  all  that  the  testa- 
tor was  enjoying  at  the  time  of  his  death.     The  decision 
in  that  case  has  been  the  subject  of  what  appears  to  me 
very  just  criticism ;  and  I  am  constrained  to  avow  that 
the  reasons  assigned  by  Sir  W.  Orant  for  his  decision 
ire  to  my  mind  far  from  satisfactory.      Still,  however, 
the  respect,  I  may  say  the  reverence^  due  to  any  decision 
of  Sir  W.  Chant  would  deter  me  from  venturing  to  set 
up  my  own  opinion  against  it,  if  I  found  it  strictly  appli- 
cable to  the  case  before  me.     But  this  case  is  very  dif- 
ferent from  Chalmers  v.  StorUy  for  I  do  not  find  here 
anything  approaching  to  a  clear  indication  of  intention 
that  the  wife  and  the  other  persons  benefited  should  be 
OQ  an  equality ;  neither  do  I  find  any  specification  of  the 
items  of  the  property  intended  to  be  devised.     The  tes- 
tator does  not,  as  in  Chalmers  v.  Staril^  say,  *^  I  devise 
my  real  and  personal  estate  to  my  wife  and  the  other 
persons  equally,^  neither  does  he  enumerate  the  items  of 
property  which  he  considers  to  be  included  in  the  devise. 
So  far  from  intending  equality  among  his  wife  and  the 
other  objects  of  his  testamentary  bounty,  he  gives  them 
Tery  unequal  benefits  in  his  real  and  personal  property. 
To  his  wife,  in  addition  to  one-fourth  of  the  proceeds  of 
the  sale  of  the  freehold,  copyhold  and  leasehold  es- 
tate, and  of  the  residuary  personal  estate,  he  gives  his 
{omiture,  plate,  linen,  &c.,  and  a  specific  part  of  his 
leasehold  property,  and  a  life  interest  in  4000Z.  JEast 
Iwiia  Stock  (no  trifling  portion  of  his  personal  estate). 
To  Charlotte  Sarah  Faulkner  and  her  children,  in  addi- 
tiou  to  one-fourth  of  the  proceeds  of  the  sale  of  the 
^Ity  and  residuary  personalty,  he  gives  2000/.  East 
India  Stock.      To   Robert  Faulkner,  in   addition    to 
^  reversionary  interest  in  one-fourth    of  the  proceeds 
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of  the  sale  of  the  realty  and  residuary  personalty,  he 
gives  lOOZ.    To  Sarah  Robinson^  in  addition  to  a  aimi* 
lar  reversionary  interest  in  one-fourth  of  the  proceeds  of 
the  sale  of  the  realty  and  residuary  personalty,  he  gives 
a  life  interest  in  1000/.     In  fact,  there  are  scarcely  any 
two  of  the  objects  of  his  bounty  to  whom  he  gives  equal 
benefits,  and  the  extent  of  benefit  which  he  gives  to  his 
wife  is  quite  different  from  that  which  he  gives  to  any 
other  person  or  class  of  persons.     How  then  can  I  say 
that  he  has  evinced  any  intention  of  equality  of  distribu- 
tion in  the  dispositions  which  he  has  made  of  his  pro- 
perty?   So  far  from  it,  he  has  expressed  an  intention  of 
very  great  inequality.     Whatever  may  be  the  respect 
due  to  Chalmers  v.  Startle  its  authority  must  be  con- 
fined to  cases  where  the  Court  can  come  to  the  conclu- 
sion that  the  testator  intended  to  give  to  his  wife  and 
the  other  objects  of  his  bounty  all  that  he  himself  pos- 
sessed and  enjoyed,  in  equal  shares  and  proportions.    On 
this  point  I  refer  again  to  JEllis  v.  Lewis  (a),  in  which 
there  was  more  reason  than  there  is  in  this  case  for  in- 
ferring an  intention  of  equality.     (His  Honor  referred 
to  the  marginal  note  of  that  case,  and  to  portions  of 
the  judgment,  particularly  to  those  in  which  Sir  «/'. 
Wigram  comments  upon    Chalmers  v.  Storil).     And 
here  I  may  with  propriety  refer  to  the  words  of  qualifi- 
cation which  the  testator  in  this  case  adds  to  the  devise 
in  trust  for  sale  :  *'  for  all  my  estate  and  interest  therein 
respectively.'*    It  appears  to  me  that  these  words  ex- 
clude all  inference  that  the  testator  intended  to  devise 
any  other  estate  or  interest  in  the  lands  than  that  which 
he  himself  had,  viz.  an  estate  subject  to  the  widow'*a 
right  to  dower. 

The  fifth  ground  taken  was  founded  on  certain  deal- 


(a)  3  Hare,  310. 
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ings  which  the  testator  had  during  his  lifetime  with  his 

property.     The  real  estate  consisted  of  two  parts,  the 

Hcmchurch  estate  and  the  Sheliam  Court  estate.    The 

fiusts  on  which  reliance  was  placed  in  the  argument  with 

reference  to  the  Homchurch  estate  were,  that  before  the 

date  of  his  will  the  testator  had  agreed  to  let  it  for  three 

years  and  a  half,  with  an  option  to  the  tenant  to  take  it 

for  aey^i  or  fourteen  years,  and  that  after  the  date  of  his 

will  he  agreed  to  sell  it  to  the  lessee.    As  to  the  SAeIr 

Urn  Court  estate,  the  facts  are  these:  that  after  the  date 

of  his  will  the  testator  contracted  with  one  Davie$  that 

he  might  pull  down  certain  buildings  and  build  others, 

and  that  he  (the  testator)  would  grant  him  a  lease  for 

tliirty  years,  with  an  option  to  purchase.     Now,  on  these 

transactions  it  is  argued,  that  since,  by  the  24th  section 

of  the  Wills  Act,  the  will  giving  the  property  is  to  be 

conadered  as  made  immediately  before  the  death  of  the 

testator,  the  will  in  this  case  must  be  considered  as  made 

after  the  contracts,  and  that  in  consequence  the  testator 

mast  be  taken  to  have  intended  to  exclude  his  wife^s 

dower.     Now,  upon  this  argument  I  will  observe  first, 

that  by  the  3rd  section  of  the  Wills  Act  it  is  enacted, 

''that  it  shall  be  lawful  for  every  person  to  devise,  be- 

qaeath,  or  dispose  of  all  real  and  all  personal  estate  which 

he  shall  be  entitled  to,  either  at  law  or  in  equity,  at  the 

tone  of  his  death,  &c.,  and  that  the  power  hereby  given 

shall  extend  (among  other  things)  to  such  of  the  same 

estates,  interests,  and  rights  respectively,  and  other  real 

tnd  personal  estate,  as  the  testator  may  be  entitled  to  at 

the  time  of  his  death,  notwithstanding  that  he  may  be- 

eome  entitled  to  the  same  subsequently  to  the  execution 

of  his  will."     The  efiect  of  the  3rd  section  is  therefore 

to  give  power  to  devise  after-acquired  real  estate.  Before 

the  passing  of  this  Act,  if  a  testator  purported  to  devise 

^r-acquired  real  estate,  that  might  have  put  his  heir  to 
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his  election,  bat  could  not  be  binding  upon  him.  The 
3rd  section  of  the  Act  gives  power  to  a  testator  to  de- 
vise after-acquired  estate ;  but  it  would  not  follow  that 
by  a  devise  of  all  his  real  estate  he  intended  to  devise 
his  after-acquired  estate ;  and  therefore  the  24th  section 
supplies  what  the  3rd  section  would  not  have  effected, 
by  enacting  that,  quoad  the  property  that  is  to  pass  by  a 
will,  the  will  is  to  be  considered  as  made  immediately 
before  the  testator's  death.  So  that  if  a  testator  ^ves 
all  his  real  estate^  this  devise  wiU  include  any  [uroperty 
acquired  after  the  date  of  the  will.  But  am  I  therefore 
to  say,  if  a  testator  makes  a  will  the  effect  of  which,  apart 
from  the  Wills  Act,  would  not  be  to  exclude  the  wife's 
dower,  that  because  the  Act  says  that,  quoad  the  pro- 
perty which  would  be  included,  the  will  is  to  speak  at  his 
death,  therefore  a  different  construction  is  to  be  put  on 
the  will  as  to  the  intention  to  exclude  dower,  and  that  it  is 
to  be  read  as  if  the  execution  of  the  will  had  immediately 
preceded  his  death,  so  as  to  impute  to  him  a  change  of 
intention !  I  think  that  would  be  a  perversion  of  the 
intention  of  the  legislature.  But  even  if  the  dealings  had 
taken  place  before  the  date  of  the  will,  still,  there  being 
in  the  will  no  reference  to  the  contracts,  I  should  hesi- 
tate much  before  arriving  at  the  conclusion,  that  a  tes- 
tator^s  dealings  in  his  lifetime  could  be  taken  into  consi- 
deration in  construing  his  will,  with  reference  to  the 
question  whether  he  intended  to  exclude  his  wife  from 
her  dower,  when  the  will  itself  contains  no  reference  to 
those  dealings.  The  intention  to  exclude  the  widow'^s 
dower  must  be  collected  from  the  will  itself ;  and  the 
Court  cannot,  in  my  opinion,  look  at  evidence  of  acts 
done  in  the  testator's  lifetime,  which  are  not  noticed  in 
the  will. 


I  have  gone  through  all  the  arguments  adverse  to  the 
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widow'^s  claim^  and  on  the  wholei  considering  that  to 
establish  the  case  against  the  widow  I  must  be  able  to 
say  that  I  collect  a  clear  and  manifest  intention  to 
exclude  her  from  her  dower,  or  that  I  find  such  a  dispo- 
sition of  his  property,  that  the  widow's  claim  to  dower 
would  defeat  his  intention  clearly  expressed,  I  am  of 
opinion  that  no  such  case  is  made.  If  I  were  to  declare 
in  this  case  that  the  widow  ought  to  be  put  to  her 
Section,  I  think  I  should  be  violating  the  principles 
wUch  lie  at  the  very  root  of  the  whole  doctrine.  The 
dedaration  will  therefore  be,  that  the  widow  is  not  put 

to  her  election,  and  that  she  is  entitled  to  her  dower. 

And  as  the  acts  by  which  the  value  of  the  property  has 

been  altered  were  not  hers,  she  will  take  her  dower 

according  to  the  present  value. 
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Infimt. 


Aninfimt's 
leg^i^  of  small 
amomit  paid  to 
Uie  fiUher  un- 
der qpecial  dr- 


WALSH  V.  WALSH- 

JL  HIS  was  a  petiiioa  to  ha?e  a  l^g^cj  of  100^  and 
aneaiB  of  interest,  amounting  to  332^  belonging  to  a 
female  infimt  of  the  age  of  ten  years,  paid  to  the  fiUher. 


The  petition  stated  that  the  fiiiher  was  a  small  farmer 
in  Irdamdi  without  capital  or  means  of  supporting 
himself  and  his  in&nt  daughter.  It  stated  further,  that 
the  petitioner  had  a  relaticm  settled  and  in  good  circum- 
stances in  AmsiraUa^  and  that  the  father  desired  to  emi- 
grate to  that  country  with  his  daughter,  and  it  prayed 
payment  to  him  of  the  133/.  to  enable  him  to  do  so.  The 
affidavit  in  support  of  the  petition  verified  these  state- 
ments, and  stated  further  the  expenses  that  would  be 
incurred,  showing  that  the  1832.  would  be  scarcely  more 
than  sufficient  to  pay  the  expenses  of  outfit  and  emi- 
gration. 

Mr.  MoUmm  in  support  of  the  petition. 

The  Vicb-Chancbllob  made  the  order,  subject  to  the 
solicitors  of  the  petitioner  conununicating  with  him  per- 
sonally, for  the  purpose  of  undertaking  to  see  that  the 
fimd  should  be  duly  implied  in  fitting  out  and  trans- 
ferring the  father  and  daughter  to  Australia. 
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BEALE  ».  TENNENT.  1852 : 

1 9th  Manrh. 
IN  THE  MATTER  OF  CUMMINS,  AND  OF        \,  '       ' 

Statutes, 
THE  TRUSTEE  ACT,  1850.  CanstrucHai  of. 

m  Trustee, 

J  HIS  was  a  petition  by  creditors  in  a  creditor's  suit,  Appointment  of, 
against  the  estate  of  the  trustees  in  the  cause,  seeking       toeon»ey. 
to  obtain  either  a  vesting  order,  or  a  direction  to  a  tenant  A  devise  to 
for  life  under  the  will  of  the  testator,  to  convey  lands  to  ^'^%jj** 
a  purchaser  under  the  decree  in  the  suit ;  the  remainders  life,  with  re- 
over  after  the  death  of  the  tenant  for  life  being  contin-  m*inders  over. 

_-.  a  -     -  11*  The  trustees 

gent.     The  question  was,  whether  under  the  circum-  disclaim^.  Un- 

stances  which  had  taken  place,  and  which  will  be  found  der  a  mistaken 
stated  in  the  judgment,  the  Court  had  any  jurisdiction  jj^^ees  had^the 
to  make  any  order  under  the  Trustee  Act,  1850,  and  if  legal  estate,  an 
not,  whether  it  could  make  an  order  under  the  1  Will.  4,  ^^^^^  ^^  *^® 
c  47.    The  tenant  for  life  under  the  will  was  seised  of  tained  to  ap- 
the  legal  as  well  as  the  beneficial  estate ;  he  mortgaged,  point  new  trus- 
and  then,  on  paying  off  the  mortgage,  took  a  reconvey-  ^^"^  *"^*to  ^*^' 

•oce.  them.     A.  then 

conveyed  his 

Mr.  Shapter,  for  the  petition.  morS«^*^and 

afterwards  took 

Mr.  J.  H.  Palmer  and  Mr.  Roberts,  for  purchasers.       ?  reconvey^cc 

trom  Dim.  llela, 

that  A,  was  in 

Mr.  Raschy  for  parties  claiming  under  the  will  of  the  *y  the  devise, 
1^  .  within  the  1 

^^^-  WiU.  4,  c.  47, 

,-  and  an  order 

The  llth  and  12th  sections  of  1  Will.  4,  c.  47,  and  ^|^  made  for 

Smming  v.  Archer  (a),  and  Cheese  v.  Cheese  (ft),  were  him  to  convey 
referred  to.  ^  *  purchaser. 

(a)  7  Beav.  5 15 ;  8  Beav.  294.  {h)  15  Law  J.,  N.  S.,  28. 

Vol.  I.     N.  S.  p 
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The  VicB- Chancellor  . 

The  first  question  to  be  considered  is  the  effect  of  the 
dealings  upon  which  the  heir  conveyed  the  estate  to  trus- 
tees. By  the  will,  the  devise  was  to  trustees  to  the  use 
of  TTtamas  Beale  for  life,  with  remainders  over;  the 
devise  did  not  operate  to  give  a  legal  estate  to  the 
devisees  to  uses,  but  vested  the  legal  estate  in  T.  Beale 
for  his  life.  The  devisees  to  uses  disclaimed ;  but  this 
did  not  matter.  As  the  devisees  had  no  estate  in  them, 
no  effect  could  be  produced  by  their  disclaimer,  and  the 
legal  estate  remained  in  T.  Beale  for  his  life ;  but  under 
some  misapprehension,  matters  seem  to  have  been  dealt 
with  as  if  the  legal  estate  descended  to  the  heir,  and  as 
if  it  was  necessary  to  appoint  new  trustees,  and  accord- 
ingly, by  an  order  of  the  Court,  the  heir-at-law  conveyed 
to  two  new  trustees  as  devisees  to  uses.  That  convey- 
ance had  no  effect ;  it  did  neither  harm  nor  good  ;  and  if 
things  had  remained  so,  no  doubt  T.Beale  was  in,  not  only 
under,  but  also  by  the  devise  ;  and  that  not  mediately, 
but  directly.  Beale^  however,  being  the  tenant  for  life, 
not  only  legally,  but  beneficially,  conveyed  his  life  estate 
to  a  mortgagee,  and  then  the  question  is,  what  was  the 
condition  of  the  mortgagee ;  was  he  in  by  the  devise ! 
He  was  not  so  directly,  but  it  is  clear  that  he  was  in 
under  the  devise,  and  the  question  is,  whether  the 
language  of  the  1  Will.  4,  c.  47,  extends  to  that.* 
I  think  that  in  this  case,  having  regard  to  the  two  cases 


•  The  words  of  the  12th 
section  of  the  1  Will.  4,  c.  47, 
are,  "  Where  any  lands,  tene- 
ments, or  hereditaments  have 
been  or  shall  be  densed  in 
settlement  by  any  person  or 
persons  whose   estate,  under 


this  Act  or  by  law,  or  by  his 
or  their  will  or  wills,  shaJl  be 
liable  to  the  payment  of  any 
of  his  or  their  debts,  and  6y 
such  devise  shall  be  vested  in 
any  person  or  persons  for  life 
or  other  limited  interest,"  &c. 
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that  have  been   cited,  the  mortgagee  was  in  by  the 
devise,  although  other  acta  beyond  the  devise  had  been 
done  to  give  him  his  estate.     If  the  mortgagee  was  in 
bj  the  devise,  then  when  the  mortgagee  reconveyed  to 
Beaky  Beale  was  at  least,  as  much  as  the  mortgagee, 
in  by  the  devise,  although  a  second  act  was  done  by  which 
the  estate  got  back.     I  should  have  come  to  this  con- 
dosion  without  the  authorities ;  but  the  cases  cited  leave 
the  matter  almost  beyond  doubt ;  and  though  the  cir- 
cumstances of  those  cases  are  different  from  those  of 
the  present  case,  I  think  I  am  following  the  principle 
of  the  decisions.     Under  the  circumstances  of  this  case, 
1  am  of  opinion  that  I  may  make  an  order  under  the 
I  Will.  4,  c.  47,  for  T.  Beale  the  tenant  for  life,  to 
convey. 
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1852 :  WRIGHT  v.  VERNON. 

24th  and  25th     y 

May.  IN  this  case  the  bill  was  filed  on  the  26th  June 

'  Pleddifi  ^y   fViUiam  Wright  and   Charlotte  Henrietta  B 

Supplemental  his  wife,  against  Vernon  and  others^  in  respect 

'^'^-  .  estate  tail  in  certain  real  estate  to  which  it  was  a 

Amendment,  ^^^^  ^^^  Plaintiff  C  H.  Wright  was  entitled. 

, ,  ,  object  of  the  bill  was  to  restrain  the  Defendant! 

A   Kill  wAft  filed 

by  A.  and  his      setting  up  the  legal  estate  outstanding  in  alleged 
wife,  alleging       gagees,  to  prevent  the  trial  of  certain  actions  of  ejec 

ofthe°wffi?r*  b">"gl^<i  by  *be  Plaintiff  to  recover  possession  < 
estate  tail.  The  estates,  and  to  have  delivered  up  such  deeds  i 
Defendant  de-  possession  of  the  Defendants  as  belonged  to  the  P 
^f^^t?'"^*  C.  H.  Wright.  To  this  biU  the  Defendant  1 
While  the  de-       demurred  for  want  of  equity.     While  this  demurr 

Sandin^for  '"  *®  ^^^^  ^^^  argument  C.  H.  Wright  died- 

argiiment  the  Plaintiff  W,  Wright  then  filed  a  supplemental  I 

wife  ^y^» /"J^  which  he  alleged  that  by  a  disentailing  deed,  dat 

supplemental  ^^^^  1851,  the  estate  tail  of  C.  H.  Wright  was  1 

bill,  alleging  and  the  lands  conveyed  to  such  uses  as  the  sf 

a<Ji*££  the     ^^"^'^^^  *"^  ^"^  ^'"^^  ^^^^'  ^""^  ^^  J^"**  ^^ 

date  of  the 

original  bill,  under  which  deed  A.  claimed  in  fee. 

Held,  that  in  this  state  of  things  the  demurrer  could  not  be 
heanl ;  that  such  an  alteration  of  the  record  was  not  properly  the 
subject  of  either  supplemental  bill  or  of  original  bill  in  the  nature 
of  a  supplemental  bill,  or  of  a  bill  of  reviTor,  nor  properly  of  amend- 
uteut ;  but  the  oritfiual  bill  ought  to  have  been  left  to  tidiie  its  course, 
and  a  ucmt  bill  ftled  stating  the  real  title^. 

"^  The  Reporter  has  thought  it  right  to  report  tl 
notwithstanding  the  53rd  sectioii  of  the  15  &  16  ^(le 
substituting  amendment  in  certain  cases  for  supplemei 
as  that  section  does  not  seem  intended  to  meet  such  a 
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point,  and  in  default  to  the  use  of  W.   Wright  and 
^is  wife  during  their  joint  lives,  and  after  the  decease 
^r  either  of  them,  living  the  other,  to  the  use  of  the 
Survivor  in  fee.     No  appointment  was  made ;  so  that, 
on  the  death  of  Mrs.   Wright^   W.    Wright  became, 
and  the  bill  alleged  his  title  as,  owner  in  fee  simple. 
The  bin  prayed  that  it  might  be  taken  as  supplemental 
to  the  original  bill  filed  by  the  Plaintiff  and  the  said  C 
H.  Wright  his  wife,  and  that  the  Plaintiff  might  have 
the  benefit  of  the  said  suit  and  proceedings  therein, 
and  might  be  at  liberty  to  prosecute  the  same  in  the 
same  manner  as  if  the  said  C  H,  Wright  were  still 
living.     The   Defendant  Vernon  answered  the  supple- 
mental bill ;  and  afterwards,  on  the  Plaintiff's  applica- 
tion, the  demurrer  to  the  origmal  bill  was  restored  to  the 
paper,  and  now  came  on  for  argument. 

The  Vice- Chancellor^  on  the  above  facts  being  stated, 
intimated  that  the  difficulty  was,  whether  the  suit  was  in 
such  a  state  that  he  could  hear  the  demurrer  argued ;  and 
tie  arguments  turned  therefore  entirely  on  the  effect  of 
t.lie  course  of  pleading  taken. 

Mr.  Malins  and  Mr.  Smythe,  for  the  Plaintiff,  were 
beard  to  argue  that  filing  a  supplemental  bill  was  the 
proper  course  in  such  a  case  to  restore  the  suit  to  exist- 
ence. 

Mr.  Stuart,  Mr.  Campbell^  and  Mr.  Bagshawe,  contra. 

The  Vicb-Chancbllor  : 

I  think  that  the  Plaintiff  has  altogether  mistaken  his 

^<)ur8e.     The  original  bill  was  a  bill   representing  in 

^bstance,  that  Mrs.  Wright  was  entitled  to  certain  real 

^^ie  as  tenant  in  tail.     The  bill  is  by  her  and  her 

husband,  on   the  foundation  of  that  title,  seeking  to 
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restrain  the  setting  up  of  certain  outstanding  legal 
estates,  so  as  to  prevent  the  fair  trial  of  the  title  of  Mrs. 
Wright  in  some  actions  of  ejectment,  and  it  prayed  also 
the  delivery  to  the  Plaintiff  of  title  deeds,  viz.  such 
deeds  as  belonged  to  the  Plaintiff  Mrs.  fVright.  The 
bill  was  entirely  founded  on  the  assumption  of  Mrs. 
Wright  being  the  rightful  owner,  and  as  such  entitled 
to  have  her  title  established  at  law.  Mr.  Wright  was 
no  further  Plaintiff  than  as  the  husband  of  Mrs.  Wright 
entitled,  jure  maritiy  not  only  to  join  in  the  suit,  but  as 
having  an  estate  in  right  of  his  wife.  To  that  biU  a 
demurrer  was  put  in  by  one  of  the  Defendants  for  want 
of  equity.  In  that  state  of  things  Mrs.  Wright  died. 
Now  suppose  that  there  were  no  other  facts  than  those 
stated  in  the  original  bill,  and  that  the  title  was  as  then 
represented,  and  suppose  no  alteration  had  taken  place 
between  the  filing  of  the  bill  and  the  death  of  Mrs. 
Wright^  what  would  be  the  effect  of  Mrs.  Wrighfs 
death  ?  by  it  her  husband's  right  entirely  ceased.  He 
had  no  longer  any  interest  on  which  he  could  maintain 
the  actions ;  they  had  abated  and  he  could  not  go  on 
with  them ;  he  had  no  interest  but  as  her  husband  in 
her  right  as  tenant  in  tail,  and  that  having  ceased,  he 
could  not  recover  a  judgment.  By  the  wife's  death 
the  estate  had  gone  to  the  issue  in  tail  if  there  were 
any,  or,  if  there  were  none,  then  it  had  gone  to  the 
next  in  remainder ;  and  both  his  estate  and  his  wife^s 
being  gone,  he  could  recover  no  judgment  in  respect 
of  either.  That,  however,  is  not  material  except 
for  this,  that  the  result  is  that  he  could  have  no  decree 
in  the  suit,  for  it  would  be  a  decree  to  restrain  the 
setting  up  of  legal  estates  in  an  action  in  which  he 
could  recover  no  verdict.  He  could  not  revive  the  suit, 
because  the  interest  which  had  ceased  in  the  wife  had 
not  come  to  him.     He  could  not  file  a  supplemental  bill» 
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nor  an  original  bill  in  the  nature  of  a  supplemental  bill, 
or  of  a  bill  of  revivor*  to  have  the  benefit  of  the  original 
suit,  because  the  right  to  relief  in  that  suit  had  ceased. 
If  the  suit  had  not  abated,  and  if  before  the  filing  of  the 
bill  there  had  been  a  disentailing  deed  executed,  vesting 
in  the  husband  and  wife  the  estates  which  were  in  fact 
rested  in  them,  he  might  have  amended,  supposing  the 
suit  to  be  in  a  state  for  amendment ;  but  the  bill  became 
incapable  of  amendment  by  the  abatement.  Could,  then, 
a  supplemental  bill  be  filed  for  introducing  the  allegation 
of  the  disentailing!  Suppose  Mr.  and  Mrs.  TFrighl 
having  filed  their  original  bill  in  her  right  as  tenant  in 
tail,  that,  after  that,  the  disentailing  deed  had  been  exe- 
cuted. No  doubt  then  a  supplemental  bill  might  be 
filed  for  bringing  forward  that  new  fact,  showing  the 
creation  of  a  new  title,  and  they  might  have  then  con- 
.tinued  the  suit  by  a  supplemental  bill;  for  a  supple- 
mental bill,  strictly  so  called,  is  for  the  purpose  of  bring- 
ing before  the  Court  material  facts  which  have  occurred 
since  the  filing  of  the  bill.  Now  suppose  that  after  filing 
such  a  bill,  Mrs.  Wright  had  died,  Mrs.  WrighCs 
interest  would  have  ceased,  and  the  husband  would 
remain  solely  entitled,  and  by  a  supplemental  bill  stating 
the  death  of  his  wife,  and  showing  how  the  whole  estate 
became  vested  in  him,  he  might  continue  the  suit.  But 
the  bill  being  filed  as  it  was,  stating  the  title  of  Mrs. 
Wright  as  tenant  in  tail,  could  the  Plaintiff  thus  have 
filed  a  supplemental  bill  for  the  purpose  of  stating  a 
disentailing  deed  executed  before  the  filing  of  the  ori- 
ginal bill  \  I  apprehend  not.  For  then  there  would  be 
an  original  bill  asserting  that  the  Plaintiff  sued  in  right 
of  Mrs.  Wright  as  tenant  in  tail,  and  the  supplemental 
case  in  that  suit  would  show  that  there  was  no  right  in 
the  Plaintiff  to  file  the  original  suit.  The  anomaly  of 
the  existence  of  two  such  suits  would  be  so  great,  that  I 
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do  not  think  such  a  supplemental  bill  could  be  sustained. 
It  is  true,  that  where  a  suit  is  at  such  a  stage,  that 
amendment  is  impossible,  as  when  the  cause  is  at  issue, 
in  such  a  case  sometimes  a  supplemental  bill  is  allowed, 
to  bring  before  the  Court  facts  which  might  have  been 
alleged  in  the  original  bill,  but  then  they  must  be  facta 
consistent  with  sustaining  the  original  bill.    But  I  think 
a  supplemental  bill  could  not  be  the  course  in  this  case, 
for  doing  what  might  have  been  done  at  the  outset  by 
amendment.     For  what  has  been  done  is  this!    The 
original  bill  is  clearly  abated  by  the  death  of  Mrs. 
Wright ;  it  is  incapable  of  amendment  until  restored  to 
existence.   Now  Mr.  Wright  has  filed  not  an  original  bill, 
nor  an  original  bill  in  the  nature  of  a  supplemental  biU, 
but  a  bill  strictly  supplemental,  stating  the  filing  of  the 
original  bill,  and  parts  of  its  allegations  then  stating  the 
fact  which  took  place  before  the  original  bill  was  filed,  viz. 
the  execution  of  the  disentailing  deed,  and  praying ;  (his 
Honor  read  the  prayer  of  the  supplemental  bill,  referred 
to  in  p.  69).     My  opinion  as  to  what  the  Plaintiff  Mr. 
Wright  should  have  done  on  the  death  of  his  wife  is  this : — 
He  should  have  left  the  old  bill  to  take  its  course,  and 
should  have  filed  an  original  bill  stating  the  real  title. 
Being  of  opinion  that  that  would  have  been  the  proper 
course,  that  a  wrong  course  has  been  taken,  that  the  filing 
of  the  supplemental  bill  has  not  revived  the  original  suit 
which  still  remains  abated,  I  cannot  now  hear  the  demur- 
rer argued.  There  is  much  difficulty  as  to  the  course  of  the 
Defendant  in  that  suit.     But  all  that  I  can  now  do  is  to 
order  the  matter  to  be  struck  out  of  the  paper.     As  to  the 
costs,  I  see  no  reason  for  allowing  costs  as  if  the  demurrer 
had  been  allowed.   I  can  form  no  opinion  whether  it  would 
be  allowed  or  overruled.     But  as  it  appears  to  me  that 
the  Plaintiff  has  miscarried  in  having  the  demurrer  set 
down,  I  shall  direct  in  striking  it  out,  that  the  Plaintiff 
shall  pay  the  costs  of  the  day. 
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HARVEY  V.  STRACEY.  1852: 

8th  and  9th 

IliB  was  filed  in  this  case  by  Sir  Roberi  John  Ear-     J»i°e-   ^^^\' , 

.  .  ^        ^  .1.       Ml    r  m*       »j-      •         22nd,  and  24th 

fonriving  executor  of  the  will  of  Mrs.  Mawruon^  joly^ 

Jphn  Stracey  and  others,  some  of  whom  were     ^        ^        ^ 

PoweTf 

Exercise  of. 

Appointment,  excessive;  Effect  of  invalid  Limitation  engrafted  on 

prior  valid  one. — fFill — Construction  of;  when  execution  qf  a 

Power. — Remoteness. 

A  marriage  settlement  comprised  a  sum  of  20,000/.  South  Sea  An- 
nuities ;  7,000/.  3/.  per  Cent.  Reduced,  and  3, 1 50/.  New  4/.  per  Cents.; 
also  certain  shares  in  a  Company ;  and  54,000  French  rentes.  These 
were  settled  on  trust  to  raise  an  annuity  of  500/.  for  the  life  of  the  wife 
fbr  her  separate  use,  subject  thereto  for  the  husband  and  wife  for  their 
joint  lives ;  if  the  wife  should  predecease  her  husband,  then  on  trust  to 
imise  3,000/.,  over  which  a  general  power  of  appointment  was  given  to 
the  wife ;  and  as  to  the  rest,  after  the  death  of  the  wife  so  pr^eoeas- 
iiig  her  husband,  for  him  for  hfe,  and  after  his  death  in  trust  for 
Bu  and  every  or  such  one  or  more  exclusively  of  the  other  or 
ethers  of  the  relations  in  blood  to  the  said  Sarah  Harvey  (the  wife) 
at  the  time  of  her  decease  vnthin  the  eighth  degree  of  consanguinity 
to  her,  at  such  age,  day,  or  time,  or  respective  ages,  days,  or  times^ 
smd,  if  more  than  one,  in  such  shares  and  proportions,  and  with  such 
annual  sums  of  money  and  future  or  executory  or  other  trusts  (such 
annual  sums  of  money  and  future  or  executory  or  other  trusts  being 
for  the  benefit  of  the  said  relations  in  blood  of  the  said  Sarah  Harvey 
within  the  degree  aforesaid,  or  some  or  one  of  them),  and  in  such 
wusnner  as  the  said  Sarah  Harvey  should,  notwithstanding  her 
coverture,  by  her  last  will  and  testament  in  writing,  or  any  co* 
dicil  or  codicils  in  writing,  or  any  writing  or  writings  in  the  na- 
iure  of  or  purporting  to  be  a  will  or  codicil,  to  be  signed  and 
published  by  her  in  the  presence  of  and  to  be  attested  by  two  or 
Wkore  credible  witnesses,  direct  or  appoint;  and  in  default  of  such 
direction  or  appointment,  and  so  far  as  any  such  direction  or  ap' 
pointment  should  not  extend,  in  trust  for  such  person  or  persons  as^ 
under  the  Statute  for  the  Distribution  of  the  Effects  of  Intestates, 
would,  at  the  decease  of  the  said  Sarah  Harvey,  have  become  entitled 
thereto  as  her  next  of  kin  in  case  the  said  Archibald  Morrison  (the 
husband)  had  died  in  her  lifetime,  and  she  had  died  possessed  thereof 
his  widow,  and  intestate.  The  settlement  also  compnsed  certain  plate, 
Hnen,  china,  &c.,  over  which  a  general  power  of  appointment  was 
given  to  the  wife,  to  take  effect  afUr  the  death  of  the  husband. 


74  CASES    IN   CHANCERY. 

1852.  persons  claiming  under  an  appointment  made  by  th 

Harvey        ^^  ^'^'  ^^^^on^  and  others  the  persons  claimij 

V.  default  of  the  validity  of  the  appointment. 

Stracey. 

It  comprised  also  certain  shares  in  a  public  library,  and  tickets  of 
admission  to  a  theatre,  and  jewellery,  &c. ;  and  as  to  these,  the  settle- 
ment gave  to  the  wife  a  general  power  of  gift  and  appointment,  either 
during  her  life  or  afler  her  death,  as  well  as  over  what  she  should 
save  out  of  her  separate  income. 

The  wife  died  many  years  before  her  husband.     By  her  will  she 
said : — '*  I  do,  by  virtue  of  the  power  and  authority  reserved  to  me  in 
and  by  the  deed  of  settlement,  made  &c.,  hereby  make,  publish,  and 
declare  this  my  last  will  and  testament  in  manner  and  form  follovdng, 
that  is  to  say.      She  then  referred  particularly  to  the  power  to  dispose 
of  3,000/.,  and  made  a  disposition  of  a  great  part  of  it.     She  gave  to 
her  husband  for  life  all  the  benefit  of  her  shares  in  the  public  library, 
of  her  admission  to  the  theatre,  and  of  her  books.  Afler  his  death  she 
disposed  of  these  things  to  various  persons ;  she  disposed  also  of  her 
jewels,  china,  and  other  things  ;  and  her  will  concluded  as  follows : — 
"  And  after  payment  of  my  just  dehts^  funeral  expenses,  the  charges 
ofpromng  this  my  will,  and  of  carrying  the  trusts  thereof  into  exe- 
eution,  I  direct  and  appoint,  give  and  bequeath,  after  the  decease  of 
my  said  husband,  all  the  rest,  residue,  and  remainder  of  my  monies 
and  other  my  personal  estate,  of  whatever  description  the  same  may 
be,  unto  and  amongst  all  and  every  the  daughters  of  my  said  brother 
John  Harvey,  the  said  Charles  Day,  and  Louisa  Day,  the  children  of 
my  deceased  niece,  and  the  two  daughters  of  my  said  brother  Charles 
Savile  Onley,   or  to  such  of  them  as  shall  be  living  at  my  said 
husband's  death,  and  to  the  issue  of  such  of  them  as  shall  then 
happen  to  be  dead,  to  be  equally  divided  amongst  them,  share  and 
share  alike.     But  it  is  my  will  that  the  said  Charles  Day  and  Louisa 
Day,  and  the  children  of  any  other  of  my  nieces  who  may  be  dead, 
shall  only  be  entitled  to  the  share  in  the  said  residue  which  his  or 
her  mother  would  have  had  if  living  at  the  death  of  my  said  husband. 
And  further,  it  is  my  will  that  the  shares  of  each  of  my  said  nieces  of 
the  residue  of  my  personal  estate  shall  be  placed  and  continue  out  at  in- 
terest by  my  surviving  executor,  his  executors  or  administrators,  on  go- 
vemmentor  real  security  during  the  respective  lives  of  my  said  nieces; 
and  the  dividends  or  interest  on  each  share,  as  the  same  shall  from 
time  to  time  become  due,  shall  be  paid  to  each  of  my  nieces  during 
her  life,  on  her  own  receipt,  for  her  own  sole  and  separate  use,  and 
not  to  be  subject  to  the  debts  or  control  of  her  present  or  any  future 
husband.     And  as  to  the  share  of  my  niece  Caroline  Onley,  /  unll 
and  desire  that  the  same  shall,  after  her  decease,  be  paid  to  all  my 
other  nieces  who  shall  be  living  at  the  decease  of  the  said  Caroline 
Onley,  and  to  the  issue  of  such  of  them  as  shall  then  happen  to  be 
dead  equally,  share  and  share  alike ;  but  the  issue  of  any  deceased 
niece  is  only  to  be  entitled  to  the  share  which  his  or  their  mother 
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On  the  marriage  of  Mrs.  Morrison  with  Archibald 
Morrison,  a  settlement  dated  the  6th  of  May  1823,  was 
made  between  the  said  Archibald  Morrison  of  the  first 
part,  and  Sarah  Morrison  his  wife  by  her  then  name 
and  description  of  Sarah  Harvey  spinster  of  the  second 
part,  and  the  Plaintiff  and  John  Stracey,  Esq.,  a  De- 
fendant in  the  suit,  of  the  third  part.  After  reciting 
(amongst  other  things)  that  the  said  Sarah  Morrison 
was  possessed  of  the  sum  of  20,000/.  South  Sea  An- 


would  have  had  if  living  at  the  decease  of  the  said  Caroline  Onley ; 
and  after  the  death  of  each  of  my  other  nieces,  I  direct  that  the 
dividends  and  interest  of  her  share  shall,  if  she  die  nuarried,  he  paid 
to  her  husband  during  his  life  for  his  oum  use,  And  I  further 
will  and  direct  that,  after  the  several  deceases  of  my  said  last-men- 
turned  nieces,  or  their  respective  husbands,  that  the  share  of  each  of 
the  said  last-mentioned  nieces  shall  be  paid  to  her  child,  children,  or 
grandchildren,  or  any  other  relation  in  blood  to  my  said  niece,  in 
such  parts  and  proportions,  manner  and  form  as  she  may  by  her  last 
will  and  testament,  duly  executed,  and  which  she  shall  have  power  to 
make,  notwithstanding  her  coverture,  give  and  bequeath  the  same, 
and,  in  default  thereof,  then  unto  the  next  of  kin  in  blood  of  my 
said  niece  according  to  the  Statute  of  Distribution  of  Intestates^ 
Personal  Estates*' 

Held,  first,  that  the  will  was  an  execution  of  all  the  powers ;  that 
is,  of  the  power  to  appoint  each  portion  of  property  comprised  in  the 
settlement. 

Secondly,  that  the  appointment  in  favour  of  the  daughters  of 
John  Harvey  was  not  yoia  ab  initio,  because  it  might  comprise  per- 
sons not  liring  at  the  death  of  the  testatrix  and  within  the  eighth 
degree ;  nor  did  it  become  void  in  toto,  because  it  did  in  fact,  at  the 
tioie  of  distribution,  include  such  persons ;  but  that  it  was  good  pro 
tanto. 

Thirdly,  that  the  attempted  limitation  to  the  husbands  of  the  nieces 
was  bad,  as  they  were  strangers ;  and  the  limitations  to  their  children, 
grandchildren,  or  other  relations  in  blood,  was  void  for  remoteness. 

Fourthly,  that  the  attempt  to  cat  down  the  estate  given  to  the 
nieces  in  the  first  instance,  failing,  the  attempted  remainders  over  did 
not  go  as  unappointed,  to  the  next  of  kin,  but  failed  wholly,  and  left 
absolate  interests  subsisting  in  the  nieces. 
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nuities  standing  in  her  name  in  the  books  of  the  Soiik 

Sea  Company,  and  the  sum  of  7,000/.  3/.  pa*  Gent 

Reduced  Bank  Annuities  standing  in  her  name  in  the 

books  of  the  Governor  and  Company  of  the  Bank  d 

England,  and  the  sum  of  3,150/.  New  4/.  per  Gent 

Reduced  Bank  Annuities  also  standing  in  her  name  as  ii 

the  said  last-mentioned  books,  and  also  of  thirty  share 

or  securities  of  50/.  each  in  the  Westminster  Gas  Lig^ 

Company  standing  in  her  name  in  the  books  of  the  sail 

Company ;  and  that  the  said  Sarah  Morrison  was  pos 

sessed  of  or  entitled  to  54,000  francs  monies,  or  to  stod 

in  the  French  funds  then  standing  in  her  name ;  and  tba 

upon  the  treaty  for  the  said  intended  marriage  betweei 

the  said  Archibald  Morrison  and  Sarah  his  wife  it  wai 

agreed  that  she  should  transfer  the  said  sums  of  20,0001 

South  Sea  Annuities,  7,000/.  3/.  per  Cent.  Redooec 

Annuities,  and  3,150/.  New  4/.  per  Cent.  Reduced  Ban! 

Annuities,  and  the  said  thirty  shares  or  securities  in  th 

Westminster  Gas  Light  Company  into  the  names  of  th 

Plaintiff  and  the  said  John  Stracey ;  and  that  they  o 

the  survivor  of  them,  their  or  his  executors,  adminis 

trators,  or  assigns,  should  stand  possessed  thereof  an< 

interested  therein  upon  and  for  the  trusts,  intents,  an< 

purposes,  and  subject  to  the  powers,  provisions,  agree 

nients,  and    declarations    thereinafter    expressed   an 

declared.     And  reciting  that,  in   pursuance  and  pai 

performance   of  the  said  agreement,   the   said    Sara 

Morrison  had  duly  transferred  the  said  sum  of  20,000 

South  Sea  Annuities  into  the  names  of  the  Plaintiff  an 

the  Defendant  John  Stracey^  and  had  also  transferre 

the  said  sum  of  7,000/.  3/.  per  Cent.  Reduced  Ban 

Annuities,  and  3,150/.   New  4/.   per   Cent.    Reduce 

Bank  Annuities  into  the  names  of  the  Plaintiff  and  tl 

said  Defendant  John  Stracey^  and  had  also  transferre 

the  said  thirty  shares  or  securities  in  the  Westminstt 
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Oas  Light  Company  into  the  names  of  the  Plaintiff  and 
the  said  John  Siracey ;  It  was  by  the  said  indenture 
(amoDgst  other  things)  witnessed  and  declared  that  the 
Plaintiff  and  the  said  John  Siraeetfy  their  executors, 
administrators,  and  assigns  should  stand  and  be  poe- 
MBsed  of  and  interested  in  the  said  sums  of  20,000/. 
South  Sea  Annuities,  7,000/.  3/.  per  Cent.  Reduced 
Ammities,  3,150/.  New  4i.  per  Cent.  Reduced  Bank 
Annuities,  and  the  said  thirty  shares  in  the  Westminster 
Oas  Light  Company,  and  the  dividends  and  annual 
produce  thereof  respectively,  in  trust  for  the  said  Sarah 
Mtnrisan,  her  executors,  administrators,  and  assigns, 
until  the  solemnization  of  the  intended  marriage ;  and 
bom  and  after  the  solemnization  thereof  upon  and  for  the 
trnstsand  purposes  and  with  and  under  and  subject  to  the 
powers,  provisions,  agreements,  and  directions  therein- 
after expressed  and  contained  concerning  the  same,  (that 
waste  say)  upon  trusts  therein  declared  as  to  the  invest- 
ment of  the  sums  of  20,000/.  South  Sea  Annuities,  7,000/. 
il  per  Cent.  Reduced  Bank  Annuities,  and  3,160/.  New 
tt  per  Cent.  Reduced  Bank  Annuities,  and  the  said  thirty 
fibres  or  securities  in  the  Westminster  Gas  Light  Com- 
pany, and  upon  trust  to  be  possessed  of  and  interested 
b  the  said  several  sums  of  20,000/.  South  Sea  Annuities, 
7)000/.  3/.  per  Cent.  Reduced  Bank  Annuities,  and 
3|150/.  New  4/.  per  Cent.  Reduced  Bank  Annuities,  and 
rf  and  in  the  said  thirty  shares  or  securities  in  the 
Westminster  Gas  Light  Company,  and  the  monies  to 
Arise  or  be  produced  by  or  from  any  sale,  transfer,  or 
diqxmtion  of  the  same  (under  the  trust,  for  investment), 
tnd  the  stocks,  funds,  and  securities  in  or  upon  which  the 
lame  should  or  might  be  laid  out  or  invested,  and  the 
dividends,  interest,  and  annual  produce  thereof  respec- 
tively, upon  and  for  the  trusts  and  purposes,  and  with, 
nnder,  and  subject  to  the    powers,  provisoes,  agree- 
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ments  and  declarations  thereinafter  expressed  con- 
cerning the  same,  (that  was  to  say)  upon  trust  that  the 
said  Plaintiff  and  John  Stracey,  and  the  survivor  of 
them,  and  the  executors,  administrators,  or  assigns  of 
such  survivor,  should,  during  the  joint  lives  of  the  said 
Archibald  Morrison  and  Sarah  Harvey,  by  and  out  of 
the  dividends,  interest,  and  annual  produce  of  the  said 
trust  monies,  stocks,  funds,  and  securities,  levy  and 
raise  the  yearly  sum  of  6001.,  and  pay  and  apply  the 
same  by  equal  quarterly  payments  to  such  person  or 
persons,  and  for  such  intents  and  purposes  as  the  said 
Sarah  Harvey  should,  from  time  to  time,  notwith- 
standing her  coverture,  by  any  writing  or  writings  under 
her  hand,  but  not  so  as  to  dispose  of  or  affect  the  same 
or  any  part  thereof  by  any  sale,  mortgage,  or  charge, 
or  otherwise  in  the  way  of  anticipation,  direct  or  appoint. 
And  in  default  of  such  direction  or  appointment  into  her 
own  hands  for  her  sole  and  separate  use  and  benefit, 
independently  and  exclusively  of  the  said  Archibald 
Morrison,  and  without  being  in  anywise  subject  to  his 
debts,  control,  interference,  or  engagements  (with  the 
usual  receipt  clause),  and  subject  and  without  prejudice 
to  the  payment  of  the  said  yearly  sum  of  500/.,  should, 
during  the  joint  lives  of  the  said  Archibald  Morrison 
and  Sarah  Harvey^  pay  the  interest,  dividends,  and 
annual  produce  of  the  said  trust  monies,  stocks,  funds, 
and  securities  to,  or  allow  the  same  to  be  received 
by,  the  said  Archibald  Morrison  and  Sarah  Harvey 
for  their  joint  use  and  benefit ;  and  the  joint  receipts 
of  the  said  Archibald  Morrison  and  Sarah  Harveyf 
and  such  receipts  only,  to  be  sufficient  discharges  for 
the  same ;  And  shoidd,  immediately  after  the  decease 
of  the  said  Archibald  Morrison,  in  case  he  should  die 
in  the  lifetime  of  the  said  Sarah  Harvey,  pay,  trans- 
fer, or  assign  all  and  singular  the  said  trust  monies. 
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stocks,  fiinds,  and  securities,  unto  the  said  Sarah  Har- 
vetfy  her  executors,  administrators,  or  assigns,  for  her 
or  their  proper  use  and  benefit.  But  if  the  said  Sarah 
Harvey  should  die  in  the  lifetime  of  the  said  Archibald 
Morrison  then  should  immediately  after  the  decease 
qf  the  said  Sarah  Harvey,  by  and  out  of  the  trust 
monieSy  stochs^  funds^  and  securities^  levy  and  raise  the 
sum  of  8,000/.  of  lawful  money  of  Great  Britain,  and  pay 
and  tqfpfy  the  same  to  such  person  or  persons,  and  for 
meh  intents  and  purposes  as  the  said  Sarah  Harvey 
ihouldf  notwithstanding  her  coverture^  by  her  last  will 
and  testament  in  writiTig^  or  any  codicil  or  codicils  in 
writing^  or  any  writing  or  writings  in  the  nature  of  or 
jnarporting  to  be  a  will  or  codicil,  to  be  signed  and  pub- 
lished by  her  in  the  presence  of  and  to  be  attested  by^  two 
or  nsore  credible  witnesses,  direct  or  appoint.  And  in 
default  of  such  direction  and  appointment,  or  so  far  as 
any  such  direction  or  appointment  should  not  extend,  in 
trust  for  such  person  or  persons  as  under  the  Statute 
for  the  Distribution  of  the  Effects  of  Intestates  would 
It  the  decease  of  the  said  Sarah  Harvey  have  become 
entitled  thereto  as  her  next  of  kin  in  case  the  said 
Archibald  Morrison  had  died  in  her  lifetime,  and  she 
had  died  possessed  thereof,  his  widow  and  intestate  ;  And 
should,  from  and  after  the  decease  of  the  said  Sarah 
Harvey,  so  dying  during  the  life  of  the  said  Archibald 
Morrison  as  aforesaid,  pay  the  dividends,  interest,  and 
annual  produce  of  all  the  surplus  and  residue  which 
ihould  remain  of  the  said  trust  monies,  stocks,  funds,  and 
securities,  after  raising  thereout  the  said  sum  of  3,000/. 
as  aforesaid,  or  permit  the  same  to  be  received  by  the 
said  Archibald  Morrison  and  his  assigns,  during  his  life, 
and  should,  from  and  after  the  decease  of  the  said 
Archibald  Morrison,  in  case  of  his  surviving  the  said 
Sarah  Harvey  as  aforesaid,  stand  and  be  possessed  of 
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and  interested  in  the  same  surplus  or  residue  of  the  said 
trust  monies,  stocks^  funds,  and  securitieSy  and  the  divi- 
dends and  annual  produce  thereof  in  trust  for  all  and 
every  or  such  one  or  more  exclusively  of  the  other  or  others 
of  the  relations  in  blood  of  the  said  Sarah  Harvey  at  the 
time  of  her  decease,  within  the  eighth  degree  ofconsangui' 
nity  to  her^  at  such  age,  day,  or  time,  or  respective  ages, 
days,  or  times^  and  if  more  than  one  in  such  shares  and  pro- 
portions, and  with  such  annual  sums  of  money  and  future 
or  executory  or  other  trusts,  (such  annual  sums  of  money 
and  future  or  executory  or  other  trusts  being  for  the 
benefit  of  the  said  relations  in  blood  of  the  said  Sarah 
Harvey  within  the  degree  aforesaid,  or  some  or  one  of 
them^)  and  in  such  manner  as  the  said  Sarah  Harvey 
should,  notwithstanding  her  coverture,  by  her  last  will 
and  testament  in  writing,  or  any  codicil  or  codicils  in 
writing,  or  any  writing  or  writings  in  the  nature  of  or 
purporting  to  be  a  will  or  codicil,  to  be  signed  and  pub- 
lished by  her  in  the  presence  of  and  to  be  attested  by,  two 
or  more  credible  witnesses,  direct  or  appoint;  and  in 
default  of  such  direction  or  appointment,  and  so  far  as 
any  such  direction  or  appointment  should  not  extend,  in 
trust  for  such  person  or  persons  as  under  the  Statute  for 
the  Distribution  of  the  Effects  of  Intestates  would,  at 
the  decease  of  the  said  Sarah  Harvey,  have  become  en- 
titled thereto  as  her  next  of  kin,  in  case  the  said  Archi- 
bald  Morrison  had  died  in  her  lifetime,  and  she  had  died 
possessed  thereof,  his  widow  and  intestate.  Then  the 
trusts  of  the  54,000  French  rentes  were  declared  to  be 
the  same,  and  with,  under,  and  subject  to  such  and  the 
same  powers,  provisos,  agreements,  and  declarations  as 
were  thereinbefore  expressed  and  declared  of  and  oon* 
ceming  the  same  several  sums  of  20,000/.  South  Sea 
Annuities,  7,000/.  SI.  per  Cent.  Reduced  Bank  Annuities, 
and  3,150/.  New  4/.  per  Cent.  Reduced  Bank  Annuities, 
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and  the  said  thirty  shares  or  securities  in  the  said  West' 
minster  Gas  Light  Company,  and  the  monies  to  arise  from 
(he  sale,  transfer,  or  disposition  of  the  same  respcc- 
ti?ely,  and  the  stocks,  funds,  and  securities  in  or  upon 
which  the  same  respectively  should  or  might  be  laid  out 
or  invested,  and  the  dividends,  interest,  and  annual 
produce  thereof,  respectively,  but  not  so  as  to  make 
more  than  one  annual  sum  of  500/.  payable  for  the 
separate  use  of  the  said  Sarah  Harvey  during  the  joint 
lives  of  the  said  Archibald  Morrison  and  Sarah  Harvey  ^ 
or  more  than  one  sum  of  3000/.  raiseable  after  the 
decease  of  the  said  Sarah  Harvey  in  case  of  her  dying 
during  the  life  of  the  said  Archibald  Morrison.  And  it 
was  by  the  said  indenture  further  witnessed  that  for  the 
considerstion  therein  mentioned  siie,  the  said  Sarah 
Harvey,  ynih  the  privity  and  approbation  of  the  said 
Archibald  Morrison^  did  bargain,  sell,  assign,  transfer, 
ind  set  over  unto  the  said  Sir  Robert  John  Harvey 
and  John  Stracey^  their  executors,  administrators,  and 
assigns,  all  and  singular  the  plate,  linen,  china,  glass, 
books,  pictures,  and  household  goods  and  furniture 
which  she,  the  said  Sarah  Harvey,  was  then  possessed 
of  or  entitled  to,  and  all  the  right,  title,  interest,  pro- 
perty, possibility,  claim,  and  demand  whatsoever,  of  her 
the  said  Sarah  Harvey^  of,  in,  or  to  the  said  premises, 
and  every  part  thereof;  To  hold  all  and  singular  the 
premises  last  thereinbefore  assigned  unto  the  said  Sir 
Robert  John  Harvey  and  John  Siracey^  their  executors, 
administrators,  and  assigns,  in  trust  for  the  said  Sarah 
Harvey^  her  executors,  administrators,  and  assigns,  in 
the  mean  time  and  until  the  said  int-ended  marriage  should 
be  had  and  solemnized,  and  from  and  after  the  solemni- 
zation thereof,  in  trust  to  permit  and  suffer  the  same  to  be 
used  and  enjoyed  by  the  said  Archibald  Morrison  and 
Sarah  Harvey  jointly  during  their  joint  lives,  and  from 
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and  after  the  decease  of  the  said  Archibald  Morrison^  in 
case  he  should  die  in  the  lifetime  of  the  said  Sartzk 
Harvey 9  in  trust  for  her,  the  said  Sarah  Harvey ^  her  exe- 
cutors, administrators,  and  assigns,  and  to  deliver  the 
same  to  her  or  them  accordingly.    But  if  the  said  Sarah 
Harvey  should  die  in  the  lifetime  of  the  said  Archibald 
Morrison,  then  to  suffer   the  same  to  be   used  and 
enjoyed  by  the  said  Archibald  Morrison  during  his 
life,  and  after  his  decease  to  stand  possessed  of  the  same 
in  trust  for  such  person  or  persons  and  for  such  intents 
and  purposes  as  the  said  Sarah  Harvey  should,  notwith- 
standing her  coverture^  by  her  last  will  and  testament  in 
writing^  or  any  codicil  or  codicils  in  writing,  or  any 
writing  or  writings  in  the  nature  or  purporting  to  be  a 
will  or  codicil  to  be  signed  and  published  by  her  in  the 
presence  of  qpid  to  be  attested  by  two  or  mare  credible 
witnesses,  direct  or  appoint.     And   in  default  of  such 
direction  or  appointment,  or  so  far  as  any  such  direction 
or  appointment  should  not  extend,  in   trust   for  such 
person  or  persons  as  under  the  Statute  for  the  Distri- 
bution of  the  Effects  of  Intestates  would,  at  the  decease 
of  the  said  Sarah  Harvey,  have  become  entitled  thereto, 
as  her  next  of  kin,  in  case  the  said  Archibald  Morrison 
had  died  in  her  lifetime,  and  she  had  died  possessed 
thereof,  his  widow  and  intestate.     And  it  was  by  the 
said  indenture  further  witnessed  that  in  pursuance  of  the 
said  agreements,  and  in  consideration  of  the  said  in- 
tended  marriage,  the    said    Archibald  Morrison,  for 
himself,  his  heirs,  executors,  and  administrators,  did 
thereby  covenant,  promise,  and  agree  to  and  with  the 
said  Sir  Robert  John  Harvey  and  John  Stracey,  their 
executors,  administrators,  and  assigns,  that  in  case  the 
said  intended  marriage  should  take  effect,  he  the  said 
Archibald  Morrison,  his  executors,  and  administrators, 
would  permit  and  suffer  the  said  S.  Harvey  from  time 
to  time,  and  at  all  times  thereafter,  notwithstanding 
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the  said  intended  coverture,  to  have^  use,  wear,  and  eryoy 
lo  and  for  her  sola  and  separate  use^  and  as  her  own 
teparate  property,  and  either  in  her  lifetime  from  hand 
to  hand  or  otherwise,  or  by  her  last  will  and  testament  in 
writing^  or  any  codicil  or  codicils  tliereto^  or  any  writing 
or  writings  in  the  nature  or  purporting  to  be  a  will  or 
codicil  to  be  signed  by  her  own  hand,  to  sell,  give  away, 
or  dispose  of  to  any  person  or  persons,  or  for  any  intents 
or  purposes  whatsoever  the  two  shares  or  tichets  of  which 
the  said  Sarah  Harvey  was  possessed  in  the  said  public 
IQnraries  or  institutions  in  Norwich  as  aforesaid,  the 
ticket  of  which  the  said  Sarah  Harvey  was  possessed  as 
aforesaid  of  admission  to  the  Theatre  Royal  of  Norwich, 
and  all  the  jewels,  pearls,  watches,  trinkets,  and  other 
personal  ornaments  of  which  the  said  Sarah  Harvey  was 
Aen  possessed.  And  also  all  the  money  and  goods,  chattels^ 
or  effects  whatsoever  which  she  the  said  Sarah  Harvey 
might  save  or  purchase  out  of  the  income  thereby  settled 
for  her  separate  use,  or  which  might  arise  from  the  sale 
or  disposition  of  any  of  her  separate  chattels  or  effects, 
and  all  other  shares  or  tickets  in  any  of  the  public 
hbraries  of  Norwich,  or  tickets  of  admission  to  the 
Theatre  Royal  at  Norwich,  or  jewels  and  other  personal 
ornaments,  or  other  property  or  effecU  whatsoever  of  a 
like  nature^  which  she,  the  said  Sarah  Harvey,  might  save 
or  purchase  out  of  her  separate  income  during  her  said 
intended  coverture. 


1862. 


Mrs.  Morrison  duly  made  her  will  on  the  23rd  May, 
1825,  in  the  following  words : — 


I,  Sarah,  the  wife  of  Archibald  Morrison,  of  Eaton 
in  the  county  of  the  city  of  Norwich,  Esq.,  do  by  virtue 
of  the  power  and  authority  reserved  to  me  in  and  by  the 
deed  of  settlement  made  on  my  marriage,  and  bearing 
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date  5th  of  May^  1823,  hereby  mahe  and  publish  and 
declare  this  to  be  my  last  mil  and  testament  in  manner 
and  form  following  :  that  is  to  say,  Whereas,  by  virtue 
of  the  said  settlement,  I  am  entitled  to  dispose  of  the 
sum  of  3000Z.  by  will  immediately  on  my  decease,  now 
I  do  hereby  direct  and  appoint  the  same  to  be  paid  to 
the  persons,  and  for  the  purposes  hereinafter  mentioned, 
and  I  give  and  bequeath  the  same  as  follows,  that  is  to 
say,  the  sum  of  5001.  to  my  nephew  Sir  Robert  John 
Harvey ;  the  sum  of  100/.  to  the  Rev.  Charles  Day 
who  married  my  late  niece  Mary  Ann  Harvey ;  the  sum 
of  100/.  to  Eliza  Lohr^  the  wife  of  Mr.  Lewis  Lohr  ;  the 
sum  of  100/.  to  Mrs.  Adams,  sister  to  my  husband;  the 
sum  of  50/.  to  Hannah  Kerrison^  the  widow  of  the  late 
Thomas  Allday  Kerrison;  the  sum  of  19  guineas  to 
Mr.  and  Mrs.  Atkins,  now  of  Doughty  Hospital  in 
Norwich,  or  to  the  survivor  of  them.  And  the  sum  of 
20/.  to  be  divided  amongst  the  female  servants  living 
with  me  at  my  decease,  includmg  Mary  Sewell,  herein- 
after mentioned.  Also  I  direct  and  appoint  that  the 
sum  of  21/.  be  paid  to  the  treasurer  of  the  Benevolent 
Society  for  Decayed  Tradesmen  in  Norwich  ;  the  sum 
of  20/.  to  the  treasurer  of  the  Norfolk  and  Norwich 
Hospital ;  the  sum  of  20/.  to  the  treasurer  of  the  Society 
for  liberating  Persons  confined  for  small  Debts  in 
Norwich,  to  be  by  him  applied  in  obtaining  the  release 
of  any  prisoner  confined  for  a  small  debt  in  Norwich 
gaol,  and  to  afford  him  some  assistance  upon  his  dis- 
charge, as  such  treasurer  may  deem  most  proper ;  and 
the  sum  of  20/.  to  be  distributed  by  my  executors 
amongst  the  poor  of  the  parish  where  I  may  happen  to 
be  resident  at  the  time  of  my  death ;  all  whicH  siud 
legacies  I  desire  shall  be  paid  to  the  said  legatees  and 
treasurers  respectively  within  three  calendar  months  next 
after  my  decease.    And  I  direct  that  the  duty  on  the 
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legacy  to  the  said  EKza  Lohr  should  be  paid  in  addition 
to  her  said  legacy.  And  I  do  desire  that  in  case  of 
the  death  of  any  of  the  said  legatees  in  my  lifetime,  by 
which  means  the  said  legacies  would  become  lapsed, 
then  that  such  lapsed  legacy  or  legacies,  provided  the 
nme  do  not  exceed  the  sum  of  100/.,  shall  be  paid  to 
my  said  husband  for  his  own  absolute  use  and  disposal. 
And  I  do  further  direct  and  appoint  that  my  executors 
hereinafter  named  do  and  shall,  out  of  the  said  sum  of 
3000/.,  raise  a  competent  sum  of  money  to  produce  the 
lonual  sum  of  25/.,  and  place  the  same  in  government 
or  real  security  during  the  natural  life  of  my  servant 
Mary  SeweU^  whether  she  shall  be  in  my  service  or  not 
It  the  time  of  my  decease,  and  do  pay  the  said  annuity 
to  the  said  Mary  Sewell  during  her  life  as  the  same 
shall  from  time  to  time  become  due  for  her  own  use. 
And  from  and  after  the  decease  of  the  said  Mary  Sewell^ 
then  I  desire  that  the  sum  of  money  so  invested  for 
securing  the  said  annuity  shall  become  part  of  the 
residue  of  my  personal  estate.  And  I  direct  and  appoint 
that  all  the  remainder  of  the  said  sum  of  3000/.,  toge- 
ther with  the  said  sum  of  money  set  apart  for  securing 
the  annuity  to  the  said  Mary  Seioell^  in  case  she  shall 
die  in  the  lifetime  of  my  said  husband ;  and  also  any 
sum  of  money  which  I  may  save  from  and  out  of  the 
annual  sum  of  600/.  reserved  to  me  by  my  said  settle- 
ment in  the  nature  of  pin  money,  if  the  same  shall 
exceed  1000/.,  shall  be  severally  continued  out  at  interest 
by  my  said  executors  or  the  survivor  of  them  during  the 
life  of  my  said  husband,  and  that  he  shall  be  at  liberty  to 
receive  the  interest  or  dividends  thereof  as  the  same  shall 
arise,  during  his  life  for  his  own  use,  and  from  and  after  his 
decease,  then  that  the  said  several  last-mentioned  sums 
shall  become  part  of  the  residue  of  my  personal  estate. 
But  in  case  such  savings  shall  not  exceed  1000/.,  then  I 
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give  all  such  savings  to  my  said  husband  absolutely. 
Itenij  I  do  hereby  nominate,  constitute,  and  appoint  my 
said  husband  Archibald  Morrison  and  my  said  nephew 
Sir  Robert  John  Harvey  to  be  executors  of  this  my  last 
will  and  testament.      Item^  I  give  and  bequeath  unto 
my  said  husband  for  his  life  aU  the  benefits  and  advan- 
tages to  be  derived  from  my  shares  of  the  Norwich 
public  library  and  the  Norwich  Literary  Institution,  and 
my  ticket  of  admission  to  the  Theatre  Royal  of  Norwich,, 
and  also  the  use  of  my  books  during  his  life ;  and  after 
the  death  of  my  husband,  I  give  my  share  in  the  public 
library  to  my  niece  Judith  the  wife  of  Charles  Turner^ 
if  then  resident  in  Norwich^  if  not,  then  to  my  nephew 
Roger  Kerrison  Harvey ^  and  my  shares  in  the  Norwich 
Literary   Institution   to   the   Rev.   Charles  Day;  my 
ticket  of  admission  to  the  Norwich  Theatre  to  my  niece 
Sarah  the  wife  of  WilUam  Herring ;  and  my  books  to  be 
equally  divided  amongst  my  nephew   Roger  Kerrison 
Harvey^  my  great  nephew  Charles  Day^  and  my  great 
niece  Louisa  Day,     Item,  I  give  to  the  said   Sarah 
Herring  the  diamond  ring  presented  to  me  by  her  hus- 
band, and  to  Lady  Harvey^  the  wife  of  the  said  Sir  Ro- 
bert John  Harvey^  all  my  other  diamonds,  whether  pur- 
chased before  my  marriage  or  since.     To  the  said  Judith 
Turnery  all  the  pearls  which  I  possessed  before  my  mar- 
riage.    To  my  niece  Emma  Squire  my  blue  enamelled 
watch  set  with  pearls.     To  my  great  niece  Louisa  Day 
all  my  laces  and  all  my  personal  ornaments  not  otherwise 
disposed  of  by  this  my  will.     And  to  my  own  personal 
female  servant  living  with  me  at  my  decease  all  my  linen 
and  common  gowns  ;  and  from  and  after  the  decease  of 
my  said  husband  I  give  to  my  said  nephew  Sir  Robert 
John  Harvey  my  silver  epergne  and  my  dear  father^s 
portrait,  and  all  the  family  miniatures,  to  continue  in  his 
family  in  the  nature  of  heir-looms.     To  my  niece  Emma 
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Squire  my  small  silver  cream-pail  and  ladle,  and  my  sil- 
ver muffineer.  To  my  nephew  George  Harvey  and  his 
wife,  my  large  and  small  silver  candlesticks  possessed  by 
me  before  my  marriage.  To  my  niece  Judith  Turner 
my  silver  caddy,  my  silver  waiter,  and  my  plated  waiters, 
and  also  my  India  cabinet,  my  china  jars,  and  aU  my  or- 
namental china  possessed  before  my  marriage.  To  the 
said  Charles  Day  the  younger,  and  his  sister  I/ndta 
Dagj  my  silver  spoons,  knives,  forks,  and  fish  trowel, 
whether  belonging  to  me  before  marriage  or  purchased 
since,  to  be  equaUy  divided  between  them  and  to  the  sur- 
vivor ;  but  should  they  both  die  in  the  lifetime  of  ^  the 
said  husband,  then  I  give  such  last^mentioned  articles  to 
be  equally  divided  amongst  the  eldest  daughters  of  the 
said  Sir  Robert  John  Harvey^  George  Harvey  and  Sarah 
Herring.  And  I  give,  after  the  death  of  my  said  husband, 
my  plated  dishes,  and  covers,  and  sauce-boats,  salt  cellars, 
and  cruets,  and  my  tea  equipage,  aU  belonging  to  me 
before  marriage  to  any  of  my  married  nephews  or  nieces 
who  may  not  be  possessed  of  such  r&pective  articles,  or  to 
the  first  nephew  or  niece  who  may  marry  after  the  decease 
of  the  survivor  of  my  husband  and  myself.  And  my 
glass  chi£R>nnier  bookcase  to  the  said  Sir  Robert  John 
Harvey  and  I^ady  Harvey ;  and  after  the  decease  of  the 
survivor  of  them,  to  all  my  nephews  in  succession  as  they 
ahaU  be  in  priority  of  age.  And  my  pianoforte  to  the  said 
Louisa  Day^  if  she  be  not  provided  with  one  as  good  at 
the  death  of  my  said  husband ;  and  if  she  is,  then  to  such 
great-niece  who  plays  on  that  instrument,  who  has  not 
(me  for  her  own  use.  Rem^  I  give  and  bequeath  to  my 
said  meceB^FannyBeUmany  Emma  Squire^  Sarah  Herring^ 
and  Judith  Turner ^  the  sum  of  200/.  each,  to  be  severally 
paid  them  within  six  months  after  the  decease  of  my  said 
husband  or  of  my  death,  if  I  should  survive  him.  And 
I  give  and  bequeath  unto  my  said  husband  all  the  rest  of 
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my  household  furniture,  household  linen,  common  chinn, 
and  all  other  articles  for  domestic  and  culinary  purposes. 
And  after  payment  of  my  just  debts,  funeral  expenses^  the 
charges  of  proving  this  my  will^  and  of  carrying  the 
trusts  thereof  into  execution,  I  direct  and  appoint^  give 
and  bequeath^  after  the  decease  of  my  said  husband^  all 
the  rest,  residue,  and  remainder  of  my  monies  and 
other  my  personal  estate,  of  whatever  description  the 
same  may  be,  unto  and  amongst  all  and  every  the  dough" 
ters  of  my  said  brother,  John  Harvey,  the  said  Charles 
Day,  and  Louisa  Day,  the  children  of  my  deceased  mece, 
and  the  two  daughters  of  my  said  brother  Charles  Savill 
Onley,  or  to  such  of  them  as  shall  be  living  at  my  said 
husband's  death,  and  to  the  issue  of  such  of  them  as  shall 
then  happen  to  be  dead,  to  be  equally  divided  amongst 
them,  share  and  share  alike.  But  it  is  my  will  that  the 
said  Charles  Day  and  Louisa  Day,  and  the  children  of 
any  other  of  my  nieces  who  may  be  dead,  shall  only  be 
entitled  to  the  share  in  the  said  residue  which  his  or  her 
mother  would  have  had  if  living  at  the  death  of  my  said 
husband.  And  further  it  is  my  will  that  the  shares  of 
each  of  my  said  nieces  of  the  residue  of  my  personal  estate 
shall  be  placed  and  continue  out  at  interest  by  my  surviv- 
ing executor,  his  executors  or  administrators,  on  govent- 
ment  or  real  security  during  the  respective  lives  of  my 
said  nieces,  and  the  dividends  or  interest  on  each  share 
as  the  same  shall  from  time  to  time  become  due,  shall  be 
paid  to  each  of  my  nieces  during  her  life,  on  her  own 
receipt,  for  her  own  sole  and  separate  use,  and  not  to  be 
subject  to  the  debts  or  control  of  her  present  or  any  future 
husband.  And  as  to  the  share  of  my  niece  Caroline 
Onley,  /  will  and  desire  that  the  same  shall,  after  her 
decease,  be  paid  to  all  my  other  nieces  who  shall  be  living 
at  the  decease  of  the  said  Caroline  Onley,  and  to  the 
issue  of  such  of  them  as  shall  then  happen  to  be  dead 
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equally,  share  and  share  aUhe  ;  but  the  issue  of  any  <fe- 
ceased  niece  is  only  to  be  entitled  to  the  share  which  his 
or  their  mother  would  have  had  if  living  at  the  decease 
of  the  said  Caroline  Onley ;  and  after  the  death  of  each 
of  my  other  nieces,  I  direct  that  the  dividends  and  in- 
terest of  her  share  shall,  if  she  die  married,  be  paid  to 
her  husband  during  his  life,  for  his  own  use.  And  I 
further  will  and  direct  that,  after  the  several  deceases  of 
my  said  last-mentioned  nieces,  or  their  respective  husbands, 
that  the  share  of  each  of  the  said  last-mentioned  nieces 
ihall  be  paid  to  her  child,  children,  or  grandchildren,  or 
any  other  relation  in  blood  to  my  said  niece,  in  such  parts 
and  proportions,  manner  and  form  as  she  may,  by  her  last 
will  and  testament  duly  executed,  and  which  she  shall 
have  power  to  make,  notwithstanding  her  coverture,  give 
and  bequeath  the  same  ;  and  in  default  thereof,  then  unto 
the  next  of  kin  in  blood  of  my  scud  niece,  according  tathe 
Statute  of  Distribution  of  Intestates*  Personal  Estates. 
And  I  do  further  direct  that,  in  case  any  of  my  said  le- 
gatees shall  be  minor  or  minors  at'  the  time  they  may  be 
respectively  entitled  to  the  several  legacies,  then  that 
my  surviving  executor,  his  executors  or  administrators, 
shall  continue  the  respective  legacies,  which  they  shall  be 
entitled  to  under  this  my  will,  out  at  interest  on  govem- 
mentor  real  security,until  they  shall  attam  their  respective 
ages  of  twenty-one  years.  And  that  my  said  executor,  his 
executors  or  administrators,  do  and  shall  apply  the  divi- 
dends or  interest  of  the  shares  of  the  said  Charles  Day 
and  Louisa  Day  for  their  benefit  during  such  minority ; 
and  that  the  interest  or  dividends  of  the  shares  of  my 
other  legatees  shall  be  suffered  to  accumulate  by  way  of 
compound  interest  until  they  respectively  attain  the  said 
age  of  twenty-one  years,  and  shall  be  paid  to  them  at 
that  time  in  addition  to  and  together  with  their  original 
shares.     And  I  do  hereby  expressly  declare  that  my  ex- 
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eluding  my  nephews  from  participating  in  the  residue  of 
my  personal  estate  has  not  arisen  from  any  want  of  re 
gard  or  affection  for  them,  which  I  sincerely  feel,  but 
from  considering  them  amply   provided   for   by  other 
means. 


And  she  made  several  codicils,  of  which  the  2nd,  3rd, 
and  7th  were  as  follow : — 

The  2nd  codicil. — It  is  my  d^ire  that  a  sum  neces- 
sary to  produce  1 2/.  per  annum  be  vested  in  government 
securities,  to  be  given  half-yearly  to  since  deceased 
since  deceased,  and  to  her  sister  Maria  Atkins^  now  re- 
sident at  Hojckney^  formerly  of  Norwich^  the  daughters 
of  the  late  ITiomas  Atkins ,  cabinet-maker  and  chair- 
maker,  and  of  Mary  his  wife,  my  much-loved  and  re- 
spected nurse,  with  the  benefit  of  survivorship.  Should 
there  not  be  sufficient  principal  money  out  of  the  3000/* 
allotted  for  my  pajrment  of  legacies,  after  the  payment 
of  my  other  bequests  made  in  my  will,  I  desire  all  there 
is  to  spare  may  be  vested  as  aforesaid,  for  the  purpose  of 
producing  an  annuity  for  their  joint  use  and  benefit,  not 
omitting  the  benefit  of  survivorship.  Mary  Atkins  being 
dead  I  wish  the  money  to  be  invested  for  Maria  Atkins^ 
her  sister,  sufficient  to  produce  12/.  per  annum, — Sarah 
Morrison^  Eaton  Hall^  January  30,  1826. 


The  3rd  codicil. — Should  they  both  die  in  the  lifetime  of 
my  dear  husband,  of  course  the  annuity  to  revert  to  him 
for  his  life,  and  after  his  death,  the  principal  to  revert  to 
Sir  Robert  John  Harvey  of  Monshold  House,  though 
differently  specified  in  my  will. — Sarah  Morrison,  Eaton 
Hall,  January  30,  1826. 

The  7th  codicil. — Upon  glancing  over  my  wiU  I  do  not 
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see  I  have  mentioned  them,  on  account  of  my  dear  father 
having  made  them  an  allotment  of  part  of  my  property.  I 
therefore  hope  they  will  accept  as  a  testimony  of  my  re- 
membrance the  trifling  legacy  of  25/.  each  after  the  death 
of  my  beloved  husband,  wherewith  to  purchase  some  me- 
mento of  their  now  sick  and  affectionate  sister. — 8. 
Morrison.  I  would  have  left  it  at  my  decease,  but  am 
limited  in  my  means.  I  am  not  well — my  hand  shakes, 
Dec.  1,  1826. —  Sarah  Morrison,  Eaton  Hail. — God 
bless  my  dear  brothers. 
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Mrs.  Morrison  died  on  the  15th  of  February,  1827. 

The  will  and  codicils  were  proved  by  Archibald  Mor- 
rison  and  the  Plaintiff.  Archibald  Morrison  died  on 
the  Ist  May  1848.  The  other  material  facts  relating  to 
the  state  of  the  family  appear  by  the  pedigree. 


The  bill  was  filed  in  April  1849,  for  carrying  into  exe-  The  state  of  the 

cution  the  trusts  of  Mrs.  Morrisons  will.     Under  seve-  ^*™*^y  ^t  ^^ 
,    ,  ,      --  ,     ,.  1      ,/v  1    perty  of  the  tes- 

ral  decrees  the  Master  made  his  report  on  the  19th  tatrix. 

June  1851,  and  he  thereby  found  the  settlement  and  will 
already  set  out,  and  he  found,  as  to  the  state  of  the  fa- 
mily, the  death  of  Mrs.  Morrison  as  above  stated  on  the 
15th  of  February  1827 ;  and  he  found  that  Archibald 
Morrison^  the  husband  of  Sarah  Morrison,  died  on  the 
1st  of  May  1848 ;  that  Caroline  Mary  Savill  Onley 
died  on  the  29  th  of  October  1845  ;  that  the  testatrix's 
father  Robert  Harvey^  on  the  1 0th  of  February  1752, 
intermarried  with  Judith  Onley^  daughter  of  Captain 
Onley  ;  and  that  the  said  Judith  Harvey^  wife  of  the 
said  Robert  Harvey^  died  in  the  year  1810 ;  that  the 
said  Robert  Harvey  died  in  the  year  1816,  and  had  issue 
by  that  marriage  five  sons  and  three  daughters,  and 
never  had  any  other  children  or  child,  namely,  Robert 
Harveyy  who  was  bom  the  8th  of  February  1753,  and 
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on  the  30th  day  of  August  1781,  intermarried  with  Ann 
IveSf  and  died  in  the  month  of  January  I82O9  without 
ever  having  had  any  issue.  Judith  Lydia  Harvey ^  who 
was  bom  on  the  31st  of  March  1754,  and  intermarried 
on  the  19th  of  April  1777  with  William  Peete,  and  died 
in  or  about  the  year  1787,  without  ever  having  had  any 
issue.  John  Harvey^  who  was  bom  on  the  5th  of  May 
1755,  and  married  Fanny  Kerrison  on  the  27th  of  De- 
cember 1782,  and  died  on  the  9th  of  February  1842. 
Charles  Harvey^  who  was  bom  on  the  20th  of  Decem- 
ber 1756,  and  married  first  on  the  30th  of  March  1783, 
Sarah  Haynes,  who  died  on  the  12th  of  March  1805, 
and  he  afterwards,  on  the  27th  of  November  1817,  mar- 
ried Charlotte  Haynes^  and  died  on  the  31st  of  August 
1843,  leaving  issue  by  his  first  wife  living  at  his  decease 
as  thereinafter  mentioned,  but  without  having  ever  had 
any  other  issue  than  (as  thereinafter  mentioned)  Eliza- 
beth Harvey y  who  was  bom  on  the  15  th  of  August  1758, 
and  died  an  infant  at  the  age  of  one  year  or  there- 
abouts. William  Harvey^  who  was  baptized  on  the 
8th  of  March  1761,  and  died  unmarried.  Samuel 
Harvey,  who  was  baptized  on  the  30th  of  May  1762, 
and  died  unmarried.  Sarah  Harvey  the  testatrix, 
who  was  bom  in  the  month  of  March  1767,  and  mar- 
ried the  said  Archibald  Morrison  on  the  15th  of  May 
1823;  and  he  found  that  John  Harvey^  one  of  the 
above-named  sons  of  the  said  Robert  Harvey  and  Judith 
his  wife  had  eleven  daughters  and  no  more,  viz.  Fanny 
Harvey y  who  was  bom  on  the  26th  of  February  1784, 
and  on  the  26th  of  November  1811  intermarried  with  the 
Rev.  JEdmund  Bellman^  who  departed  this  life  on  the 
26th  of  December  1843  ;  Marianne  Harvey y  who  was 
bom  on  the  10th  of  May  1786,  and  married  the  Rev. 
Charles  Day  at  Gretna^  on  the  15th  of  May  1806,  and 
at  the  parish  church  of  St.  CfileSy  in  the  city  of  Norwich^ 
on  the  10th  of  June  1806,  and  who  died  on  the  18th  of 
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March  1812,  leaving  two  children,  viz.  Charles  Day 
and  Louisa  Day  her  surviving ;  JtiUa  Harvey ^  who  was 
bom  on  the  30th  of  August  1788,  and  died  unmarried ; 
Emma  Harvey^  who  was  bom  on  the  15th  of  August 
1790,  and  married  Richard  Day^  esquire,  on  the  26th 
of  November  1811,  both  living  (at  the  date  of  the  report) ; 
Caroline  Harvey ^  who  was  bom  on  the  2nd  of  May 
1792,  and  died  an  infant,  under  the  age  of  one  year ; 
Louisa  Harvey y  who  was  bom  on  the  26th  of  April  1795, 
died  on  the  15th  of  October  1810,an  infant  under  the  age 
of  fifteen  years  and  unmarried ;  Caroline  Mary  Harvey^ 
who  was  bom  on  the  11th  of  June  1797,  and  married 
Ofdey  Savill  Onley,  esquire,  then  Onley  Harvey^  esquire, 
on  the  16th  of  April  1818,  and  died  on  the  29th  day  of 
October  1845,  leaving  issue  living  at  her  decease  as 
thereinafter  mentioned,  and  without  having  had  any 
other  children  or  child  than,  as  thereinafter  mentioned 
(and  the  Master  found  that  she  was  the  person  in  the 
pleadings  of  the  cause  called  Caroline  Savill  Onley,  and 
that  Onley  Savill  Onley  was  then  living,  and  a  Defend- 
ant); Harriett  Harvey,  who  was  bom  on  the  16th 
of  August.  1803,  and  married  the  Defendant  Thonuu 
Blakeston  on  the  9th  of  August  1827,  and  he  the  said 
Thomas  Blakeston  was  then  living,  and  a  Defendant  in 
the  suit ;  Rosa  Harvey,  who  was  bom  on  the  18th  of 
October  1 805,  and  married  the  Defendant  John  Ranking^ 
and  he  the  said  John  Ranking  was  then  living,  and  a 
Defendant  in  the  suit ;  Augusta  Harvey,  who  was  bom 
on  the  18th  of  July  1807,  and  married  Harry  Dent 
Goring f  esquire,  on  the  2nd  of  August  1827,  which  said 
marriage  was  dissolved  by  Act  of  Parliament,  in  the  4th 
and  5th  years  of  the  Queen,  cap.  55,  and  she  the  said 
Augusta  Harvey,  formerly  Augusta  Goring,  afterwards, 
on  the  4th  of  December  1846,  intermarried  with  the 
Defendant  John  Trelawney,  and  he  the  said  John  Tre- 
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lawney  was  then  living,  and  a  Defendant  in  the  suit,  and 
Charlotte  Harvey^  who  was  bom  on  the  20th  of  March 
1809,  and  married  the  Defendant  Robert  Slake  (who 
has  since  taken  the  name  of  Humfrey  in  addition  to  the 
name  of  Blake  by  the  special  licence  and  authority  of 
the  Queen),  and  the  said  Robert  Blake  Humfrey  was 
then  living  and  a  Defendant  in  the  suit.  And  he  found 
that  the  said  Marianne  Day^  Julia  Harvey  ^  Caroline 
Harvey^  Louisa  Harvey^  and  Caroline  Mary  SaviU 
Onley,  five  of  the  nieces  of  the  said  testatrix  Sarah 
Morrison  deceased,  respectively  died  in  the  lifetime  of 
the  said  Arckibald  Morrison^  and  that  the  said  Fanny 
Bellman^  Emma  Squire,  Harriett  Blakeston,  Rosa  Rank" 
ingy  Augusta  Trelawney,  and  Charlotte  Blake  Hum- 
frey, the  remaining  six  nieces  of  the  said  testatrix  Sarah 
Morrisony  deceased,  were  all  of  them  then  living  and 
Defendants  to  the  suit.  And  he  found  that  the  said 
Charles  Bay  was  born  on  the  6th  of  November  1811, 
and  was  then  living,  and  a  Defendant  in  the  suit,  and 
that  the  ssdd  Louisa  Bay  was  bom  on  the  6th  of  Janu- 
ary 1810^  and  that  she,  on  the  23rd  day  of  November 
1831,  intermarried  with  the  Rev.  Henry  William  Blake, 
and  afterwards,  on  the  11th  day  of  March  1843,  died  in 
the  lifetime  of  the  said  Archibald  Morrison,  leaving  one 
child  and  nomore,  viz.  Henry  Blake,  one  of  the  Defend- 
ants to  the  suit,  who  was  born  on  the  4th  of  January 
1843 ;  and  he  found  that  the  said  Caroline  Mary  SaviU 
Onley  had  issue  five  children,  that  is  to  say,  Caroline 
SaviU  Harvey,  who  was  born  on  the  21st  of  May  1820, 
and  married  the  Defendant  the  Rev.  Henry  Philip 
Marsham,  on  the  19th  of  September  1843,  Louisa  Hoar- 
vey  SaviU  Onley,  who  was  baptized  on  the  27th  of  April 
1824,  and  married  the  Defendant  the  Rev.  Tliomas  Oar- 
den  Carter  on  the  22nd  of  June  1 848,  and  died  on  the  1 2th 
of  December  1849;  the  Defendant  Charles  SaviU  Onley, 
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who  was  baptized  on  the  4th  of  August  1827;  the  Defend* 
ant  Mary  Savill  Onley^  who  was  baptized  on  the  24th  of 
February  1839;  and  Arthur  Chley^  who  was  baptized 
the  2nd  of  January  1835.  And  he  found  that  the  said 
Charles  Harvey^  who  afterwards  took  the  name  of 
Charles  SaviU  Onley^  by  the  special  licence  and  authority 
of  his  late  Majesty,  King  Oeorge  the  Fourth,  had  only 
two  daughters  living  at  the  date  of  the  will,  and  at  the 
death  of  the  said  Sarah  Morrison,  viz.  Sarah  Harvfy 
and  the  Defendant  Judith  Harvey ;  and  he  found  that 
the  said  Sarah  Harvey  was  bom  on  the  16th  of  August 
1785,  and  married  WiUiam  Herring^  then  deceased,  on 
the  23rd  of  April  1812,  and  died  in  the  lifetime  of  the 
tBii  Archiiald  Morrison,  in  the  month  of  January  1828, 
leaving  issue  five  children  and  no  more,  that  is  to  say, 
WiUiam  Harvey  Herring,  who  was  bom  on  the  28th  of 
February  1813 ;  the  Defendant  Sarah  Herring,  who 
was  bom  on  the  27th  of  April  1814;  the  Defendant 
Mcay  Anne  Herring,  who  was  bom  on  the  23rd  of  Ja- 
nuary 1816 ;  the  Defendant  Julia  Herring,  who  was 
bom  on  the  28th  of  July  1817,  and  married  the  De- 
fendant Arthur  Mostyn  Owen  on  the  30th  of  January 
1851  ;  the  Defendant  Hosa  Herring,  who  was  bom  on 
the  11th  of  May  1819,  and  who  married  the  Defendant 
Samuel  Harvey  Twining  on  the  26th  of  September 
1848.  And  he  found  that  the  said  William  Harvey 
Herring,  and  the  said  Defendants  Sarah  Herring,  Mari- 
anne Herring,  Julia  Owen,  and  Rosa  Twining  were 
all  of  them  then  living ;  and  he  found  that  the  said 
William  Harvey  Herring,  in  the  month  of  April  1836, 
assigned  all  his  share  and  interest  under  the  will  and  co- 
dicils of  the  said  testatrix  Stxrah  Morrison,  to  his  father 
the  said  William  Herring ;  and  that  the  said  William 
Herring  died  on  the  16th  of  January  1843,  having  first 
made  his  will,  dated  18th  October  1841,  and  thereby 
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appointed  the  Defendant  Thrower  Buckle  Herring  and 
Thonuu  Herring  executors  thereof,  and  that  they  after- 
wards proved  the  said  will  in  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury :  and  he  found  that  the 
Defendant  Judith  Harvey  was  bom  on  the  22nd  of  May 
1790,  and  married  Charles  Robert  Turner^  esqaire,  one  of 
the  Defendants  in  this  cause,  on  the  19th  of  May  1816; 
and  he  found  that  the  said  Sarah  Herring  and  Judith 
Turner  were  the  two  daughters  mentioned  in  the  will  of 
the   said    testatrix   Sarah  Morrison^  of   her  brother 
Charles  Savill  Onley.     And  he  found  that  the  said  Sarah 
Morrison  f  at  her  decease,  left  only  two  brothers  her  sur* 
viving,  viz.  the  said  John  Harvey  and  the  said  Charles 
Savill  Onley,  and  no  children  or  child  of  any  deceased 
brother  or  sister.     And  he  found  that  the  said  John 
Harvey  made  his  last  will  and  testament  in  writing, 
bearing  date  the  10th  of  December  1840,  and  thereby 
appointed  his  son,  the  Defendant  Roger  Kerrison  Har- 
veyy  and  the  said  Defendants  Thomas  Blaheston  and 
John  Ranhing,  executors  of  his  said  will ;  and  that  the 
said  John  Harvey  died  on  the  9th  of  February  1842, 
without  having  revoked  or  altered  his  said  will,  which, 
upon  his  death,  was  duly  proved    in  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury ,  by  the  said  De- 
fendants Roger  Kerrison  Harvey  and  John  Ranking^ 
only  power  being  reserved  to  the  said  Defendant  Thomas 
Rlakeston,  to  go  in  and  prove  the  same,  who  thereby 
became  and  then  were  the  legal  personal  representatives 
of  the  said  John  Harvey^  deceased  ;  and  that  the  said 
Charles  Savill  Onley  made  his  last  will  and  testament  in 
writmg,  bearing  date  the  1 1th  of  July  1838,  and  there- 
by appointed  the  said  Defendants  Onley  Savill   Onley 
and  Charles  Robert  Turner,  and  the  said  WiUiam  Her- 
ring,  executors  of  his  said  will;    and  that  the   said 
Charles  Savill  Onley  died  on  the  31st  of  August  1843, 
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without  having  revoked  or  altered  his  s&id  will,  which 
upon  the  2nd  day  of  October,  1843,  was  duly  proved  in 
the  prerogative  Court  of  the  Archbishop  of  Canterbury^ 
by  the  said  Defendant  OnUy  Savill  Onley  alone,  power 
being  reserved  to  the  said  Defendant  Robert  Charles 
Turner  to  go  in  and  prove  the  same,  who  thereby  became, 
and  then  were,  the  legal  personal  representatives  of  the 
said  Charles  Savill  Onlet/y  deceased. 
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And  as  to  the  property  comprised  in  the  settlement, 
he  found  that  the  trust  funds  comprised  in  the  inden- 
ture of  the   5  th   day  of  May,  1823,  and  over   which 
the  said  Sarah  Morrison  had  a  power  of  appointment 
among  her  relations  in  blood,  consisted  of  20,963/.  7s. 
lie/.,  2039/.  6s.  lOd.,  and  346/.  4^.  7d.  Bank  3/.  per 
Cent.,  making  together  the  sum  of  23,348/.   19^.  4c/. 
Bank  3/.  per  Cent.  Annuities,  then  standing  in  the  name 
of  the  said  Accountant-General,  in  trust  in  the  two  first 
mentioned  causes,  and  the  said  sum  of  7000/.  3/.  per 
Cent.  Reduced  Annuities,  also  standing  in  the  name  of 
the  said  Accountant-General  in  trust  as  aforesaid,  and 
Uie  said  thirty  shares  in  the  Westminster  Gas  Light 
Company,  and  which  at  present  remained  unsold.     And 
as  to  the  state  of  the  testatrix's  property  at  the  time  of 
her  death,  he  found  that  the  said  Sarah  Morrison  died 
on  the  15th  day  of  February,  1827.    And  he  found  that 
the  said  Sarah  Morrison  was  on  the  23rd  day  of  May, 
1825,  (the  date  of  her  said  will,)  possessed  of  the  follow- 
ing personal  estate,  (that  is  to  say)  the  sum  of  772/. 
2<.  6d,  in  cash  in  the  hands  of  her  bankers,  Messrs.  Harvey 
jf  Hudsons  of  Norwichy  the  same  being  the  savings  of 
her  separate  income,  certain  household  furniture,  plate, 
linen,  china,  books,  and  jewellery,  which,  at  the  decease 
of  the  said  Sarah  Morrison,  were  valued  by  Mr.  Wil- 
liam  Butcher  of  Norwich^  auctioneer,  at  the  sum  of 
Vol.  I.     N.  S. 
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716/.  10s.;  aif  absolute  and  unrestricted  power  of  ap- 
pointment under  her  said  marriage  settlement  over  the 
sum  of  3000/.  payable  at  her  death  to  such  persons  as 
she  should  by  her  will  appoint.  And  he  found  that  the 
said  Sarah  Morrison  on  the  15th  day  of  February,  1827, 
(the  day  of  her  death,)  was  possessed  of  the  following 
personal  estate,  viz.,  the  sum  of  992/.  7s.  lOd.  cash  in 
the  hands  of  her  said  bankers,  Messrs.  Harvey  ^ 
Htidsons,  being  part  of  the  savings  of  her  separate  in- 
come; the  sum  of  600/.  stock,  in  the  3/.  10s.  per  Cent. 
Reduced  Bank  Annuities,  the  aforesaid  household  furni- 
ture, plate,  linen,  china,  books,  and  jewellery,  which  at 
her  decease  were  valued  by  the  said  fFilliam  Butcher 
at  the  sum  of  716/.  10s.,  and  the  above  power  of  ap- 
pointment under  her  said  marriage  settlement  of  the 
said  sum  of  3000/. 


The  cause  now  came  on  to  be  argued,  and  the  first 
question,  which  it  was  agreed  should  be  argued  inde- 
pendently, was,  whether  the  power  of  appointment  was 
executed  at  all ;  if  it  was,  then  there  was  another  ques- 
tion between  the  next  of  kin  and  the  appointees,  whe- 
ther the  execution  was  not,  to  some  and  what  extent, 
void  for  excess. 


Argument. 


Mr.  Follett  and  Mr.  Bush^  for  the  Plaintiff,  stated 
the  nature  of  the  case,  and  submitted  the  questions  to 
the  Court. 

Mr.  Kenyon  Parker  and  Mr.  HayneSy  for  R,  K.  Har- 
vey ^  the  representative  of  J.  Harvey ^  one  of  the  brothers 
of  the  testatrix,  argued  that  the  power  was  not  exe- 
cuted. There  were  in  this  case  four  powers  to  be  exe- 
cuted :  1st,  the  power  to  appoint  the  3000/. ;  2nd,  the 
power  to  appoint  the  residue  ;  3rd,  to  appoint  the  plate, 
household  furniture,  &c. ;  4th,  to  appoint  the  jewels  and 
savings.     The  only  power  well  executed  was  that  relat- 
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ing  to  the  SOOOt  Beyond  that  there  was  nothing  to 
show  an  actual  intention  to  execute  the  power,  and 
there  must  be  such  an  intention  ;  Denn  v.  Roake  (a), 
Andrews  v.  Emmott  (ft).  A  general  disposition  will  not 
qierate  as  a  disposition  of  the  subject-matter  of  a  power ; 
Janes  t.  Currie  (c),  LoveU  v.  Knight  (d),  Lempriere  v. 
Valpy{e)^  Hnghes  v.  Turner  {f)^  Jones  y.  7\icAer(y), 
Buxton  y.  Buxton  (A),  Clogstoun  v.  Wallcott  (i\  Church" 
ill  T.  Dibhen  (i).  They  cited  this  as  to  a  particular  por- 
tion of  personalty,  a  sum  of  1000/.  (Q.  The  power  in 
this  case  is  to  dispose  of  a  large  residue.  Now  there  are 
four  powers  to  be  executed,  but  the  will  refers  not  even 
to  the  testatrix's  powers  generally,  still  less  to  the 
several  powers  specifically,  but  in  terms  to  one  power 
only.  She  does  not  name  either  the  trustees  or  the 
trust  fund.  Secondly,  they  referred  to  the  clause  in 
the  settlement,  pointing  out  the  degree  of  consan- 
guinity at  the  time  of  Mrs.  MorrisoiiCs  decease,  and  said 
the  appointment  could  not  be  extended  to  persons  who 
might  not  be  livmg  at  the  death  of  the  appointor.  The 
execution  of  the  power  was  therefore  excessive.  [They 
cited  also  Davies  v.  Thoms{m\  Bennett  v.  Aburrow(n)y 
Jones  v.  Currie  (c),  Lewis  v.  Llewellyn  (o),  Napier  y. 
Napier  (p).  They  referred  also  to  8ugd.  Powers,  7th 
edit.,  vol.  1,  p.  388  et  seq."] 

Mr.  Z.  Oliver^  for  the  representative  of  C  8,  Onley, 
followed  in  the  same  interest  as  the  representative  of  J. 


1852. 


{a)  5  Bam.  &  Cress.  720. 

{b)  2  Bro.  C.  C.  297. 

(e)  1  Swan.  66. 

{d)  3  Sim.  275. 

(e)  5  Sim.  108. 

(/)  3  Myl.  &  K.  666. 

iSf)  2  Mer.  583. 

(A)  1  Kee.  753. 


(0  13  Sim.  523. 

(k)  See  9  Sim.  447,  notis. 

(Q  See  p.  452  of  9  Sim. 

(m)  3  De  6.  &  S.  347. 

(a)  8  Yes.  609. 

(o)  1  Turn.  &  Russ.  104. 

ip)  1  Sim.  28. 
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Harvey.  He  referred  to  the  words  ^* said  relations'*'  lu 
the  power.  The  delegation  of  the  power  is  an  excess 
and  bad;  1  Sug.  p.  213,  7th  edit. 

Mr.  Campbell  and  Mr.  2\  C  Wright^  for  five  nieces 
of  the  testatrix. 

The  appointment  is  good.  There  is  an  immediate 
power  over  the  3000/  ,  and  another  over  the  residue,  and 
the  testatrix  deals  with  both.  She  has  specifically  dis- 
posed of  every  specific  chattel  which  she  has  power  to 
dispose  of,  and  her  appointment  would  have  nothing  to 
operate  upon  but  the  residue.  She  has  appointed  her 
savings.  She  has  appointed  the  3000/.^  except  so  far  as 
a  portion  of  it  may  fall  into  what  she  calls  her  residue. 
There  is  an  enumeration  of  her  shares^  &c.^  and  books, 
and  as  to  them  she  had  an  immediate  power  of  appoint- 
ment. She  has  disposed  of  her  jewels,  &c. ;  and  she  dis- 
tinguishes the  things  over  which  she  had  immediate  power, 
from  those  which  she  could  only  appoint  subject  to  other 
interests,  showing  that  she  had  distinctly  in  her  view  her 
different  powers.  In  the  gift  of  the  residue,  the  words 
used  indicate  an  intention  to  exercise  the  power.  As  a 
married  woman  she  could  have  no  residuary  estate,  and 
she  uses  the  technical  words  "  direct  and  appoint*** ;  Pidg- 
ley  V.  Pidgley  (a).  There  is  a  portion  of  the  appointment 
to  the  husbands  of  the  nieces,  which  is  no  doubt  bad,  but 
that  does  not  destroy  the  validity  of  the  rest  of  the  ap- 
pointment; Monk  V.  Maudsley(b).  They  relied  also 
on  Churchill  v.  Dibben^c)^  Morgan  v.  8iarm'an(d), 
Carver  v.  Bowles  (e),  Ring  v.  Hardwicke(f)^  Bailey 
V.  Lloyd  (^),  to  support  the  argument  that  an  appoint- 


(fl)  1  Col.  C.  C.  225. 

(6)  1  Sim.  286. 

(c)  Cited  9upra. 

(J)  1  Taunt.  289. 


{e)  2  Russ.  &  M.  301 
(/)  2  Beav.  352. 
(y)  5  Russ.  330. 


CASES    IN   CHANCERY. 

ment  partly  in  excess  of  the  power  does  not  vitiate  the 
appointment  generally  :  Hughes  v.  Turner  (a)  is  not  ap- 
plicable, because  here  the  will  is  based  and  proceds  alto- 
gether on  a  general  declaration  that  the  testatrix  is  exe- 
cuting her  power. 
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IVtce-Chancellar, — The  point  here  is  that  the  will 
refers  to  the  power,  and  the  settlement  contains  four 
powers.  She  has  exercised  one  or  perhaps  two,  but  has 
she  exercised  all  f] 

Argument  continued. — The  appointor  has  exhausted 
the  objects  of  each  specific  power,  and  then  it  must  be 
assumed  that  she  had  in  view  to  exercise  her  general 
power  over  the  residuary  estate  which  was  originally  her 
own,  and  afterwards  included  in  the  settlement ;  Clog- 
stoun  y.  Walkott  {h)  is  distinguishable ;  that  was  a  case 
of  a  widow,  and  her  will  might  be  satisfied  by  treating  it 
as  a  disposition,  without  treating  it  as  an  execution  of 
the  power.  To.  sum  up  our  argument,  the  power  is  well 
executed,  because,  1st,  there  is  a  general  declaration 
that  the  testatrix  makes  her  will  by  virtue  of  her  power ; 
and  2ndly,  she  proceeds  to  limit  and  appoint  correctly, 
according  to  the  terms  of  the  power. 

Mr.  Z.  TVigram,  and  Mr.  Zaw^  for  Mrs.  Bellman, 
aiiother  niece  of  the  testatrix. 

The  testatrix  looked  at  the  property  over  which  she 
had  the  power  of  appointment  as  her  own.  She  dis- 
poses, first,  of  part  of  the  3000/.  As  to  that,  there  is 
clearly  a  good  execution  of  the  power ;  and  her  directing 
the  remainder  to  be  part  of  the  residue  of  her  personal 


(a)  3  My.  &  K.  666. 


(b)  Cited  avpra. 
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efitate,  shows  that  she  considered  that  over  which  she  had 
a  power,  as  part  of  her  residuary  estate.  la  order  to 
be  clear  of  Lempriere  v.  Valpy  (a),  it  is  sufficient  to  find 
the  intention  expressed  that  the  property  over  which 
the  testatrix  has  a  power,  she  considers  as  her  aum. 
They  referred  to  the  passage  in  the  7th  codicil :  ''  I  would 
have  left  it,  &o.,  but  am  limited,^  &c  That  is  to  say,  I 
have  exhausted  all  my  powers  of  giving.  Next  it  is  said 
that  when  the  testatrix  gives  the  shares  of  her  nieoeB^ 
after  their  deaths,  over  to  their  children,  grandchildren, 
or  other  relations  in  blood,  &c.,  that  is  too  remote ;  but 
the  effect  is  merely  to  vest  the  interest  absolutely  in  the 
nieces ;  Kampfw»  Jones  (6),  Sadler  v.  Pratt  (c). 


[Vice'CAancellar. — The  argument  against  the  exe- 
cution was  not  remoteness,  but  that  the  objects  must  be 
within  the  eighth  degree  of  consanguinity  and  living  at  the 
death  of  Mrs.  Morrison^  and  that  the  limitation  here  is 
to  the  nieces  and  to  the  issue  of  such  of  them  as  shall  be 
then  dead.] 

But  if  all  the  excess  is  cut  down,  still  the  remaining 
part  is  good.  They  referred  also  to  the  second  and  third 
codicils. 


Mr.  Keen,  for  the  children  of  Mrs.  Belmont^  one  of  the 
testatrix's  nieces,  contended  that  Mrs.  Belmowfs  share 
(if  the  power  was  executed)  was  cut  down  to  a  life  estate, 
with  remainder  to  her  children  ;  Phipson  v.  I\imer  (d)* 

Mr.  Walker  and  Mr.  C.  HaU,  for  the  representatives  of 
the  children  of  Sarah  Herring  j  a  deceased  niece  of  the  tes- 
tatrix, who  died  afterihe  testatrix,and  fi^fore  her  husband, 


(fl)  Cited  supra, 
(b)  2  Keen,  756, 


(c)  6  Sim.  632. 
((/)  9  Sim.  227. 
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abo  contended  that  the  power  was  well  executed.  In  each 
appointment  there  is  a  reference  either  to  the  power  or  to 
the  subject-matter.  The  testatrix  was  a  married  wo- 
man, and  the  persons  in  whose  favour  the  power  is  exer- 
cised, are  strictly  within  its  terms.  The  will  refers  onl  j 
to  the  property  comprised  in  the  settlement.  All  the 
subjects  of  the  special  powers  are  disposed  of.  The 
3000/.  is^  as  to  a  great  part  of  it,  disposed  of  by  gift,  le- 
gaciea,  &c.,  and  the  rest  is  to  fall  into  her  residue.  Then 
there  is  a  gift  of  the  furniture  to  the  husband.  Then  a 
specific  disposition  of  the  shares  and  of  the  jewels,  &c. 
The  only  specific  subject  remaining  is  her  savings,  and 
those  are  also  disposed  of;  the  general  residue  is  part  of 
the  property  over  which  she  has  a  disposing  power ;  there 
is  nothing  else  on  which  her  gift  of  her  residue  can  ope- 
rate. The  primary  objects  of  the  execution  of  the  powers 
sre  her  nieces ;  not  only  they  can  take  under  it,  but 
none  can  take  with  them.  All  other  parties  who  would 
take  at  all  must  take  by  substitution  only;  Gray  v. 
Gorman  (a).  The  appointment  is  to  all  the  nieces.  If 
all  the  nieces  had  died  without  issue,  they  would  have 
taken  vested  interests,  which  shows  that  the  nieces  are 
the  persons  to  be  benefited.  The  explanation  she  gives 
for  exdnding  her  nephews,  shows  that  she  was  referring 
to  a  fund  of  considerable  magnitude  :  such  an  explana- 
tion would  have  been  unnecessary  if  she  were  speaking  of 
the  residue  only  of  so  petty  a  fund  as  the  3000/.  They 
referred  to  EUiott  v.  Elliott  (ft). 


1852. 


Mr.  Bacon,  for  C.  Day^  a  son,  and  Blake,  an  infant 
grandson  of  a  niece,  also  in  support  of  the  execution  of 
the  power. 

There  is  no  case  which  says  that  where  a  married  wo- 


(a)  2  Hare,  268. 


(b)  15  Sim.  321. 
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man  declares  she  makes  a  will  in  execution  of  a  power, 
it  shall  not  be  an  execution  of  the  power.  Here 
you  find  a  reference  to  the  settlement,  and  everything 
that  in  the  will  may  have  a  reference  to  objects  in- 
cluded in  the  settlement,  is  included  in  the  execu- 
tion of  the  power.  The  property  settled  was  origin- 
ally the  testatrix's.  The  object  of  the  settlement  is, 
that  if  there  arc  no  children,  the  property  is  to  go  to  her 
family.  The  will  follows  exactly  in  the  same  arrange- 
ment as  to  the  bulk,  but  the  testatrix  had  also  a  power 
of  absolutely  disposing  of  3000/.,  and  she  begins  her  will 
by  dealing  with  that.  When  she  comes  to  the  bulk  of 
the  property  she  gives  it  among  members  of  her  own  fa- 
mily, following  the  original  scheme  of  the  settlement.  It 
is  said,  that  the  words  importing  the  gift  of  all  the  rest 
and  residue  of  her  property,  can  be  satisfied  without  re- 
sorting to  the  settlement.  But  that  is  not  so.  The  de- 
scription my  monies  is  quite  accurate ;  they  had  been  her 
monies,  and  were  hers  in  a  sense,  viz.  hers  to  dispose  of. 
In  Churchill  v.  Dibben  the  execution  of  the  power 
was  upheld.  In  this  case  the  whole  was  the  testatrix'*s, 
as  in  Churchill  V.  Dibben^  and  the  description  of  it  as  my 
monies  shows  what  she  intended.  Then  it  is  said  that  in 
the  reference  to  the  power,  at  the  beginning  of  the  will, 
it  is  referred  to  in  the  singular  number.  She  uses  the 
word  the  power,  to  indicate  generally  her  power  or  capa- 
city to  make  her  will.  She  dc^es  not  mean  to  confine 
herself  to  one  particular  power ^  but  disposes  of  all  over 
which  she  has  a  power  of  disposition  by  virtue  of  her 
power  to  make  a  will. 

Mr.  Russell  and  Mr.  Rogers^  for  other  parties,  in  the 
same  interest  as  to  this  point. 

The  argument  that  having  several  powers,  and   re- 
ferring to  her  power,  she  must  have  meant  only  one  of 
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the  powers  is  unfounded.  The  use  of  the  word  the  power 
shows  she  meant  it  in  the  most  general  sense.  When 
she  is  dealing  with  the  3000/. ,  she  refers  to  the  particular 
power,  which  shows  that  by  the  general  reference  at  the 
commencement  of  the  will  she  must  have  meant  some- 
thing more,  otherwise  it  was  useless. 
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Mr.  BaUey  and  Mr.  E.  Turner^  for  other  parties. 

All  the  cases  referred  to  on  the  other  side  are  cases  in 
which  no  power  was  referred  to ;  none  of  them  are  cases 
in  which  the  will  purports,  as  it  does  here,  to  be  made 
exclusively  under  a  power.     The  reference  to  the  power 
is  general ;  when  that  is  the  case  a  reference  to  the  sub- 
ject-matter is  not  requisite.     Here  the  testatrix  does 
refer  in  the  most  general  manner  to  the  power.     As  to 
the  argument  that  she  has  appointed  to  persons  not 
within  the  power  ;   admitting  that  the  power  may  have 
been  exercised  in  excess,  that  does  not  show  she  did  not 
execute  her  power  as  to  the  rest.     Her  speaking  of  the 
residue  as    my  monies^  does    not  show  she  was  not 
speaking  of  the  property  subject  to  the  power,  for  she 
uses  the  same  word  ^'  my  ^  in  other  parts  of  the  will, 
when  she  clearly  is  appointing ;    she  uses  that  word 
therefore  with  reference  to  the  settled  property  which 
she  treats  as  hers.    They  referred  to  Curteis  v.  Ken- 
ncA  (a).     In  JOenn  v.  Roahe  (ft),  the  appointor  was  not 
a  married  woman. 

Mr.  Bigg^  for  children  of  Caroline  Onley, 

Mr.  K.  Parker^  in  reply. 

As  to  the  case  of  Pidgley  v.  Pidgley  (c),  the   tes- 

(a)  9  Sim.  443.  (6)  5  Bam.  &  Cress.  720. 

(c)   1  Coll.  C.  C. 
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tator  there  having  a  power  of  appointment,  uses  the 
words  ^^  or  over  which  I  have  any  right  or  power  ;*"  he 
notices  in  the  gift  of  the  residue  the  very  power,  and  the 
judgment  proceeds  on  that ;  both  the  power  and  the  pro- 
perty are  referred  to,  and  the  ground  was  that  he  had  only 
that  power  and  only  that  property.  It  ia  said  that  the 
introductory  words  here  are  to  govern  every  thing,  are  to 
apply  to  every  power  in  the  settlement.  How  can  that  be, 
when  the  whole  of  the  will  can  be  satisfied  by  referring 
to  that  which  she  does  in  terms  refer  to !  She  executes 
her  power  over  the  3000/.;  so  she  disposes  of  her  sepa- 
rate property;  but  she  never  alludes  to  her  power  over  the 
general  residue,  nor  to  the  subject-matter  of  that  residue. 
Moreover  she  uses  words  applicable  only  to  her  own 
property,  not  to  property  which  she  can  only  dispose  of 
under  a  power,  and  there  is  enough  in  her  will  to  satisfy 
the  words,  treating  them  as  a  disposition  of  her  awn 
property.  Churchill  v.  Dibben  was  decided  on  the 
ground  of  the  word  estate  and  estates  carrying  the  pro- 
perty, it  being  real  estate,  and  some  personal  property 
(1000/.)  was  expressly  held  not  to  pass. 

On  the  9th  of  June  the  Vice-chancellor  delivered  the 
following  judgment : 

The  question  here  is,  whether  the  will  of  a  married 
lady  operates  as  an  execution  of  a  power  given  to  her  by 
her  marriage  settlement.  The  will  was  made  before  the 
Wills  Act,  in  the  manner  required  by  the  law  as  it  then 
stood,  and  it  was  executed  with  the  forms  required  by 
the  power.  The  circumstances  are  these :  On  the  mar- 
riage of  Archibald  Morrison  with  Sarah  Harvey^  con- 
siderable personal  property  belonging  to  Miss  Harvey 
was  settled.  There  was  also  some  property,  but  of  less 
amount,  settled  by  Mr.  Morrison;  that  is  not  the  subject 
of  the  power.     The  property  of  the  lady  consisted  chiefly 


CASES  IN  CHANCERY. 


107 


of  stock  and  of  some  French  rentes,  some  shares  in  a 
Gbtf  Company^  and  other  property  consisting  of  plate, 
linen,  furniture,  books,  &c.,  and  jewels,  and  other  arti- 
cles of  that  description.  By  the  settlement,  20,000/. 
SmOJk  Sea  Annuities,  7000/.  3/.  per  Cent.  Reduced 
Annuities,  3150/.  4/.  per  Cents.,  together  with  some 
shares  in  the  Westndneter  Gas  Company,  were  assigned 
to  trostees  in  trust  to  pay  an  annuity  of  500/.  a  year  to 
the  wife  for  her  separate  use,  during  the  lives  of  herself 
and  her  husband.  The  rest  of  the  dividends  to  be  paid 
to  the  husband  and  wife  during  their  joint  lives.  If  the 
husband  died  first,  the  whole  to  the  wife ;  there  was 
no  limitation  to  the  children.  If  the  wife  died  first, 
then  she  had  power  to  appoint  thus:  3000/.  on  her 
death  was  to  go  to  such  persons  as  she  should  by 
will  iq>point ;  in  default,  to  her  next  of  kin ;  so  that 
as  to  the  3000/.  she  had  a  general  power  to  appoint 
(in  the  event  of  her  dying  first)  by  will,  as  she  pleased, 
to  take  effect  on  her  death.  As  to  the  remainder  of 
the  fund,  other  than  the  3000/.,  the  intorest  was  to  go 
to  the  husband  during  his  life,  if  he  survived  her ;  and 
after  his  death  the  principal  was  to  go  among  such  of 
the  wife'*s  relations,  not  exceeding  the  eighth  degree  of 
consanguinity,  as  she  should  by  will  appoint ;  and  in  de^ 
fault  of  appointment,  to  her  next  of  kin.  So  that  there  was 
a  general  power  to  take  effect  immediately  on  her  death 
as  to  the  3000/.  As  to  another  part  of  the  fund,  there  was 
a  q>ecial  power  to  take  effect  after  the  husband's  death, 
in  &vour  of  the  wife's  relations  within  the  eighth  degree 
of  consanguinity.  As  to  both  portions  of  the  aggregate 
fund,  a  limitaticm  in  default  of  appointment  to  the  wife's 
next  of  kin  to  the  exclusion  of  the  husband.  There  was 
also  a  sum  of  French  rentes,  a  considerable  sum,  settled 
in  the  same  way,  so  however  as  not  to  increase  the  annuity 
of  500/.  given  to  the  wife,  and  not  to  increase  the  3000/. 
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There  are  thus  far,  therefore,  two  portions  of  property, 
the  subject  of  two  distinct  powers,  using  that  term  in  its 
technical  sense.  The  plate,  linen,  china,  and  household 
goods  and  furniture  were  assigned  to  trustees  on  trust 
that  the  whole  of  it  should  be  enjoyed  by  the  husband 
and  wife  during  their  joint  lives,  and  if  the  husband 
died  first,  absolutely  to  the  widow;  but  if  she  died 
first,  they  were  to  be  enjoyed  by  the  husband  for  life,  and 
the  remainder  was  subject  to  a  general  power  to  the 
wife  to  appoint  by  will,  so  that  there  was  a  general 
power  of  appointment  over  the  plate,  &c.,  to  take  efiect 
after  the  husband's  death.  The  fourth  portion  of  the 
property,  viz.  two  shares  in  two  public  institutions  at 
Norwich,  a  ticket  of  admission  to  the  Norwich  Theatre, 
and  jewels,  watches,  &c.,  were  dealt  with  by  the  settle- 
ment thus :  The  husband  covenanted  that  the  wife  should 
be  allowed  to  enjoy  them  during  her  life,  and  by  will, 
or  other  writing,  to  dispose  of  them  as  she  should  think 
fit ;  a  general  power  therefore  over  that  portion  of  the 
property,  to  take  efiect  immediately  after  her  death, 
and  the  covenant  also  extended  to  and  included  all 
that  the  wife  might  save  out  of  the  500/.  a  year  settled 
upon  her  for  her  separate  use. 


Now  I  shall  treat  this  matter,  so  far  as  relates  to  the 
wife's  power,  as  a  case  of  four  diflerent  portions  of  pro- 
perty, viz.,  Istly,  3000/.  over  which  there  is  a  general 
power  to  take  efiect  on  the  wife's  own  death ;  2ndly,  the 
residue  of  the  stock  and  funds,  the  bulk  in  fact  of  the 
property,  over  which  there  is  a  special  power  to  take 
efiect  in  favour  of  a  particular  class  on  the  husband's 
death ;  Srdly,  the  plate,  furniture,  &c.,  over  which  she 
had  a  general  power  to  take  efiect  at  the  husband's 
death ;  4thly,  the  shares  in  the  public  institutions,  the 
ticket  of  admission,  the  jewels,   &c.,  and   the  wife's 
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savings,  as  to  which  there  is  a  general  power  to  appoint 
by  will,  or  during  her  lifetime,  to  take  effect  after  the 
wife's  own  decease.    The  settlement  was  made  on  the 
5th  May,  1823 ;  the  marriage  took  place  immediately 
after.     There  were  no  children  of  the  marriage.     Two 
years  afterwards,  viz.  on  the  23rd  May,  1825,   Mrs. 
Morrison  executed  the   will    on   which   the  questions 
before  me  arise.     The  will  sets  out  by  a  clause  which  is 
of  great  importance.     It  is  thus :  '^  I,  Sarahs  the  wife  of 
A.  MorrUoTiy  do,  by  virtue  of  thepowery^  ifc.  [His  Honor 
read  the  introductory  clause.]     She  not  only  refers  to 
the  instrument  creating  the  power,  but  says  that  she 
makes  the  will  accordingly  by  virtue  of  the  power  and 
authority  reserved  to  her  by  the  settlement.     She  then 
proceeds  to  recite  the  particular  power  to  dispose  of  the 
3000^,  "Whereas  by  virtue,^  &c.     She  then  gives  a 
series  of  legacies  to  various  persons  by  appointing  por- 
tions of  the  3000/.,  amounting  in  the  whole  to  about 
1000/. ;  she  gives  besides  an  annuity  of  25/.  a  year  to  an 
old  servant,  for  paying  which  she  directs  a  sum  to  be 
set  apart ;  and  then  she  proceeds,  "  and  from  and  after 
the  death  of  the  said  M,  Sewellj  then  I  desire  that  the 
sum  of  money  so  invested  for  securing  the  said  annuity 
shall  become  part  of  the  residue  of  my  personal  estate.*^ 
She  then  proceeds  with  this  clause,  by  which  she  refers 
not  only  to  the  3000/.,  but  also  to  a  part  of  the  fourth 
portion,  viz.  the  savings  which  she  may  make  out  of 
her  separate  estate.     "  And  I  direct  and  appoint,"^  &c. 
[His  Honor  read  the  clause  in  p.  85,  ending  ''  I  give  all 
8uch  savings  to  my  husband  absolutely .^^]     I  may  here 
observe  as  to  the  savings  out  of  her  separate  estate,  that 
to  enable  her  to  dispose  of  that  she  required  no  special 
power.     Still  the  settlement  deals  with  that  so  as  to 
profess  to  give  her  power  to  dispose  of  it  as  well  as  of 
her  jewels,  &c.    Thus  far,  exclusive  of  the  general  refer- 
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enee  to  the  settlement,  and  the  power  in  virtue  of  which 
she  makes  her  will,  we  find  a  special  reference  to  the 
power  to  dispose  of  the  3000/.,  and  a  disposition  of  it ; 
and  a  disposition  of  part  of  another  portion,  without 
any  specific  reference  to  the  particular  power  affecting 
that  portion.  She  then  names  as  her  executors  her 
husband  and  Sir  iZ.  Harvey^  and  then  without  speci- 
fically referring  to  any  of  die  powers,  she  proceeds  to 
dispose  of  part  of  the  property  comprised  in  the  fourth 
portion,  and  part  of  that  comprised  in  the  third.  *^  I 
give  and  bequeath  unto  my  sud  husband  for  his  life,^ 
&c.,  her  shares  in  the  Norwich  Public  Library  and  the 
Norwich  Literary  Institution,  and  the  ticket  of  admis- 
sion to  the  Theatre  of  Norwich,  &c.  Indisputably,  here 
she  appoints  to  her  husband  absolutely,  part  of  the 
property  comprised  in  the  fourth  portion,  and  for  his  life 
a  part  of  the  property  comprised  in  the  third  portion  ; 
and  as  to  both  these  portions  she  speaks  of  them  as  hers 
— *'  my  shares  of  the  Norwich  Public  Library,  my  ticket 
of  admission,  the  use  of  all  my  books  during  his  life.^  She 
then  proceeds  to  dispose  in  favour  of  particular  indivi- 
duals, of  her  jewels,  &c.,  part  of  the  property  comprised 
in  the  fourth  portion,  and  that  disposition  is  to  take 
eflect  immediately  on  her  death.  She  then  disposes  of  a 
portion  of  the  property  comprised  in  the  third  portion, 
viz.  the  plate,  &c.,  which  she  describes  as  my  plate,  and 
as  to  that  of  which  she  so  disposes,  comprised  in  the 
third  portion,  she  carefully  gives  it  after  the  death  of 
her  husband.  She  then  proceeds  to  dispose,  but  stiD  only 
after  the  death  of  her  husband,  of  other  parts  of  the  same 
portion  of  property ;  and  she  then  gives  four  l^;acies  of 
200/.  each,  to  four  of  her  nieces,  and  she  directs  those 
legacies  to  be  paid  six  months  after  the  death  of  her 
husband,  or  within  six  months  ^^  of  my  death,  if  I  sur- 
vive him  f ^  and  then  she  says,  ^^  I  give  to  my  husband 
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ftll  the  rest  of  my  household  furniture,  household  Imen, 
be,  part  of  the  third  portion  of  property. 


Then  comes  the  ultimate  gift  on  which  the  principal 
question  turns.     Now,  as  I  have  already  said,  there  are 
four  distinct  portions  of  property  over  which  there  are 
difierent  powers  of  disposition ;  besides  the  general  re- 
ference to  the  settlement  and  to  the  general  power,  there 
is  a  specific  reference  to  the  power  to  dispose  of  the 
3000/.  and  a  disposition  of  it.     There  is,  without  re- 
ference to  any  specific  power,  an  actual  disposition  of 
part  of  the  property  contained  in  the  third  and  fourth 
portions,  but  as  yet  there  is  no  q)ecific  reference  to  the 
qiecial  power  over  the  second  portion,  nor  any  gift  out 
of  that  portion  of  the  property.     Unless  by  what  follows 
she  does  exercise  her  power  of  disposition  over  the 
seocmd  portion,  she  has  not  disposed  of  it  all.     Now  the 
clause  in  question  is  this : — '*  And  after  payment  of  my 
just  debts,  funeral  expenses,^'  &c.     [His  Honour  read 
the  clause  p.  88,  appointing  the  residue  down  to,  and  in- 
cluding the  clause,  ^^but  it  is  my  will  that  the  said 
Charlet  Day  and  Louisa  Day^*  &c.]     Now  here  I 
pause  for  a  moment  to  consider  the  effect  of  this  clause. 
By  the  preceding  part  of  the  will  and  settlement,  the 
husband  had  a  life  interest  in  all  the  property.     Thus 
&r  the  husband  had  by  the  will  or  settlement  a  life 
interest  in  every  part  of  the  property,  the  subject  of 
the  settlement.     Now  she  proceeds  to  give,  after  his 
death,  what  she  describes  as  the  rest  and  residue  of  my 
monies  and  other  my  personal  estate.     Now  no  doubt 
the  terms  **  my  monies  and  other  my  personal  estate^^ 
do  not  in  themselves  include  property  over  which  the 
testatrix  had  only  a  power  of  appointment.     But  here 
she  professes  to  give  her  monies,  &c.,  and  adds  the 
words  /  direct  and  appoint^  ^c,  and  she  so  directs 
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and  appoints  to  persons  who  are  within  the  description 
of  the  persons  in  whose  favour  the  specific  power  was 
created ;  viz.  relations  within  the  eighth  degree.  Now 
the  question  is,  whether  this  clause  (taken  with  what 
follows)  operates  as  an  execution  of  the  power  of  ap- 
pointing the  property  comprised  in  the  second  portion ; 
that  is,  all  the  remainder  of  the  stock,  &c.,  after 
setting  apart  the  3000Z.  out  of  it. 


The  question  whether  a  will  (duly  executed)  operates  as 
an  execution  of  a  power  is  a  question  of  intention,  and  the 
Courts  have  determined  that  there  are  only  two  modes 
in  which  the  intention  can  be  collected.  The  first  is  by 
the  will  referring  to  the  power,  and  expressing  an  inten- 
tion to  execute  it,  though  not  referring  to  the  property  ; 
the  second,  by  dealing  with  the  specific  property,  though 
not  referring  to  the  power.  The  proposition  is  accord- 
ingly well  settled  that  there  must  be  a  reference  either 
to  the  power  or  to  the  property  comprised  in  the  power. 
I  am,  therefore,  to  determine  this  question  as  to  the 
property  comprised  in  the  second  portion.  Did  the 
testatrix  intend  to  execute  her  power  as  to  three  por- 
tions of  the  property,  the  smaller  portions  of  it,  (which 
she  clearly  did,)  and  not  to  execute  it  as  to  the  other 
portion,  comprising  the  great  bulk  of  the  property! 
She  sets  out  by  stating  that  she  makes  this  tes- 
tamentary instrument  by  virtue  of  the  power.  Now  it 
appears  to  me  that  unless  there  is  something  rendering 
it  almost  impossible  to  suppose  that  as  to  some  par- 
ticular portion  of  the  property,  she  meant  to  execute 
the  power,  that  clause  alone  leads  strongly  to  the  conclu- 
sion that  she  did  intend  to  exercise  the  power  as  to  all. 

It  is  argued  upon  that,  that  she  refers  to  the  power,  while 
she  had  in  fact  four  powers ;  and  it  is  said  she  does  not 
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say  she  makes  her  will  by  virtue  of  the  four  powers,  but 
by  Tnrtue  of  the  power ;  and  then  she  proceeds  to  recite 
expressly  one  of  the  powers.  Now  no  doubt,  in  technical 
language,  this  lady  may  be  said  to  have  had  four  powers. 
But  substantially  it  may  be  said  with  equal  accuracy, 
that  she  had  one  power  to  dispose  of  fovr  portions 
of  property ;  she  had  no  power  to  make  a  will  at  all 
(otharwise  than  as  to  her  savings),  except  as  she  had  it 
by  force  of  the  settlement,  and  she  says  by  virtue  of  the 
power  **  I  do,^  &c. ;  and  then,  although  she  only  men- 
tions specifically  one  of  the  powers,  or  to  use  another 
form  of  language,  the  power  to  dispose  of  one  portion  of 
the  property,  she  does,  without  reference  to  the  power  to 
dispose  of  the  third  portion  and  fourth  portion,  actually 
diqiose  of  them.  Now,  if  her  referring  to  the  power  to 
diq)08e  of  the  first  portion  is  a  reason  for  inferring  that 
she  did  not  intend  to  dispose  of  the  second,  it  is  equally 
a  reason  for  inferring  that  she  did  not  intend  to  dispose  of 
the  third  and  fourth :  but  I  am  precluded  from  such  an 
inference,  by  the  fact  that  she  has  disposed  of  them.  It 
does  not,  then,  appear  to  me  that  the  fact  of  the  testatrix 
referring  (after  the  general  reference  at  the  commence- 
ment of  the  will)  to  the  particular  power  as  to  the  3000/., 
and  not  referring  expressly  to  the  other  powers,  is  a  rea- 
son why  we  are  to  conclude  that  there  was  not  an  inten- 
tion to  execute  the  power  to  dispose  of  the  second  por- 
tion. But  I  find  that  when  she  disposes  of  the  remainder 
of  the  property  comprised  in  the  third  and  fourth  por- 
tions, she  uses,  with  regard  to  that,  the  same  language 
as  in  the  clause  relating  to  the  second  portion ;  viz.  she 
speaks  of  my  shares,  &c.  Now  it  has  been  held 
repeatedly  that  if  there  is  a  reference  to  the  power,  and 
the  will  purports  to  be  made  in  pursuance  of  the  power, 
it  is  not  necessary  to  describe  the  property,  but  the  ex- 
pression ^*my  personal  estate"  is  sufiicient.  Suppose 
Vol.  I.     N.  S.  i 
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there  had  been  no  power  but  the  power  to  dispose  of  the 
second  portion,  and  the  will  had  said,  '^  by  virtue  of  the 
power  I  make  my  will,"  and  had  then  said,  "  I  give  all  my 
money ^^  surely  upon  the  authorities,  that  would  be  suf- 
ficient to  operate  as  an  execution.  Am  I  to  say  that 
because  there  is  a  power  to  dispose  olifour  portions  of 
property,  and  the  testatrix  refers  to  the  power  in  the  sin- 
gular, I  must  hold  that  there  is  no  reference  to  the 
power  to  dispose  of  the  second  portion  \  The  real  ques- 
tion is  this :  It  being  admitted  that  there  is  no  refer- 
ence to  the  property  itself  comprised  in  the  second  por- 
tion, is  there  here  a  reference  to  the  power  to  dispose  of 
that  portion !  I  think  there  is  a  reference  to  the  power, 
and  that  when  she  uses  the  words  'power  and  authority, 
she  does  it  in  the  sense  of  the  power  and  authority  given 
by  the  settlement  to  make  a  will,  disposing  of  the  vari- 
ous portions  of  property  comprised  in  the  settlement ;  I 
am  therefore  of  opinion,  so  far  as  regards  the  property 
comprised  in  the  second  portion,  and  without  any  doubt 
upon  the  subject,  that  the  testatrix  did  intend  to  execute 
her  power  over  that  portion ;  and  it  is  not  immaterial  to 
observe  that  with  reference  to  every  portion  of  pro- 
perty which  she  professes  to  dispose  of,  she  always  has 
regard  to  the  question  whether,  by  the  terms  of  the 
settlement,  her  power  could  be  exercised  to  take  effect 
immediately  on  her  own  death,  or  only  on  the  death  of 
her  husband,  he  surviving  her.  Then  it  is  said  that  by 
this  residuary  clause  she  makes  the  property  subject  to 
the  payment  of  debts,  and  that  shows  she  had  no  in- 
tention to  execute  her  power,  because  she  had  no  right 
by  the  power  to  charge  debts;  but  it  must  be  con- 
sidered what  is  contained  in  this  gift.  First,  There  is 
the  bulk  of  the  stock,  the  second  portion ;  but  there  is 
more ;  she  had,  when  disposing  of  the  3000/.,  given  out  of 
it  about  1000/. ;  and  she  had  directed  that  what  should 
be  set  apart  to  answer  the  annuity  should  be  part  of  her 
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peraonal  estate ;  and  she  directs^  that  what  should  remain 
of  the  3000/.  and  the  fund  set  apart  to  meet  the 
anmuty,  and  also  her  savings  out  of  her  separate  estate, 
should  go  to  her  husband  for  his  h'fe,  and  after  his  death, 
all  that  was  to  be  part  of  the  residue  of  what  she  calls 
her  personal  estate,  so  that  what  she  disposes  of  as  my 
momieM,  as  to  part  of  it,  included  some  property  which  she 
is  disposing  of  only  by  virtue  of  the  power  given  by  the 
settkment.  Now  the  whole  property  was  originally  hers, 
and  still  was  hers  after  the  settlement  in  this  sense,  that 
there  is  no  limitation  to  children.  She  looked  upon  it 
as  hers,  and  this  is  not  matter  of  conjecture,  for  she  tells 
you  that  the  property  in  the  settlement  she  calls  hers ; 
she  speaks  of  my  plate,  my  books,  &c. ;  and  she  winds 
up  the  whole  by  saying  that  a  certain  portion  of  what  she 
has  given  shall  fall  into  the  residue,  and  she  gives  it  all 
after  the  death  of  her  husband  to  go  to  the  persons 
within  the  prescribed  degree  of  consanguinity.  I  think 
this  is  a  stronger  case  than  most  of  the  cases  of  valid 
execution  of  a  power ;  it  is  stronger  than  Churchill  v. 
Dibben  (a),  which  has  only,  comparatively,  recently  been 
made  public. 


1852. 
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However,  it  would  be  useless  for  me  to  go  through  all 
the  cases ;  it  is  sufficient  to  say  that  the  principle  is  well 
established  ;  that  it  is  a  question  of  intention,  and  there 
must  be  a  reference  either  to  the  power  or  to  the  pro- 
perty ;  and  it  would  be  a  loss  of  time  to  compare  the 
language  of  the  different  instruments  on  which  the 
decided  cases  have  turned.  I  have  gone  through  the 
cases  cited  to  me  and  many  others,  and  1  have,  upon 
considering  them,  arrived  at  the  conclusion,  that  if  ever 
there  was  a  case  in  which  an  intention  to  execute  a  power 


(a)  Cited  supra. 
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was  showDy  this  is  that  case ;  and  my  opinion  is,  that 
this  will  is  a  valid  execution  of  all  the  powers,  that  is,  of 
the  power  and  authority  to  dispose  of  all  the  portions  of 
the  property. 

Now  to  consider  another  part  of  the  case,  viz.  that 
having  in  the  commencement  assumed  to  appoint  that 
which  she  describes  as  the  remainder  of  my  monies  to 
certain  persons,  or  rather  to  certain  classes,  she  after- 
wards goes  on  to  deal  with  the  shares  appointed  in  a  par- 
ticular way.  She  first  provides  for  the  daughters  of  her 
brother  John^  her  nieces,  a  class  described;  next  she 
provides  for  Charles  Day  and  Louisa  Day^  children  of 
a  deceased  niece  ;  thirdly,  for  the  two  daughters  of  her 
brother  C  5.  Onley ;  that  is  three  classes,  the  daugh- 
ters of  John  Harvey^  the  two  children  named  of  her 
deceased  niece,  and  the  two  daughters  not  named  of  her 
brother  Charles ;  and  their  shares  are  to  go  to  such  of 
them  as  shall  be  living  at  her  husband's  death,  and  to 
the  issue  of  such  of  them  as  shall  be  dead. 


Now  I  ought  not  to  assume  a  possibility  almost  beyond 
possibility, — that,  at  the  death  of  the  husband,  any  of 
the  nieces  living  at  his  death  should  have  died  leaving 
great  grandchildren  of  great  grandchildren,  which  would 
be  requisite  to  bring  their  issue  beyond  the  eighth  de- 
gree. Thus  far,  then,  the  limitations  are  within  the 
power,  and  thus  far  there  is  an  absolute  appointment. 
But  then  she  says  further,  that  the  shares  of  her  nieces 
shall  be  invested  for  their  separate  use,  and  so  far  again 
there  is  nothing  exceeding  the  limits  of  the  power. 

She  then  proceeds  to  direct  the  settlement  of  the 
shares  in  favour  of  persons  who  are  not  objects  of  the 
power ;  that  is,  after  the  deaths  of  her  nieces,  the  in- 
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eome  she  iq>point8  to  their  husbands,  and  subject  thereto 
the  principal  to  their  children  or  grandchildren,  or  any 
other  relation  in  blood  to  her  nieces,  as  they  may  ap- 
point.    Now  I  need  not  say  that  the  nieces  may  have 
blood  relations  who  are  not  relations  of  the  testatrix. 
We  have  then  an  appointment  to  the  husbands  and  to 
persons  who  are  not  within  the  prescribed  class,  but  who 
are  equally  objects  of  appointment  with  other  relations 
of  the  blood  of  the  nieces  who  may  be  within  it.    Now 
when  an  appointment  is  to  a  class,  some  of  whom  are 
within,  and  others  are  not  within,  the  proper  limits  of  the 
power,  if  the  class  of  persons  is  ascertained,  so  that  you 
can  point  to  A.,  who  is  within  the  limits,  and  say  so  much 
is  to  go  to  him,  though  the  others  are  not  within  the  limits, 
yet  the  appointment  to  A,  shall  take  effect ;  but  if  the  ap- 
pointment is  to  a  class,  some  of  whom  may,  and  others  may 
not,  be  objects  of  the  power,  and  there  is  nothing  to  point 
out  what  portion  is  to  go  to  those  who  are  within  the 
power,  and  what  to  those  who  are  not,  the  whole  fails.     I 
think  therefore  that  here  the  limitations  attempted  to  be 
engrafted  on  the  shares  of  the  nieces  by  settlement  are 
void,  except  the  limitation  to  their  separate  use  for  their 
lives,  and,  as  to  Caroline  Onletfs  share,  the  limitation 
over  to  the  other  nieces  and  their  issue  on  her  decease. 
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[His  Honor  was  proceeding  to  dispose  of  the  question 
what  would  be  the  effect  on  the  limitations,  in  them- 
selves good,  if  they  stood  alone,  of  their  being  coupled 
vrith  limitations  in  excess  of  the  power,  when  he  was  re- 
minded that  it  had  been  agreed  that  the  question  of  the 
effect  of  the  appointments  should  not  be  argued  till  the 
question  whether  the  power  had  been  exercised  at  all, 
should  have  been  decided.  The  Court  having  now  de- 
cided that,  the  remaining  points  were  still  to  be  argued ; 
the  case  accordingly  stood  over  till  the  12th  July,  when 
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the  questions  between  the  appointees  and  the  next  of 
kin,  and  the  appointees  inter  se,  were  argued.] 

Mr.  K.  Parker  and  Mr.  Haines,  for  the  representa- 
tives of  John  Harvey,  who  would  be^  entitled  in  default 
of  appointment. 

We  are  entitled  at  any  rate  to  everything  attempted 
to  be  appointed  after  the  life  estates  of  the  nieces;  the 
intention  was  to  appoint  to  the  nieces,  not  absolutely, 
but  only  for  life.  The  persons  to  whom  an  attempt  is 
made  to  appoint  in  remainder,  are  not  capable  of  taking ; 
but  that  failure  cannot  enlarge  the  ori^nal  gift ;  and 
the  unappointed  part,  viz.  the  remainders  over,  go  to  the 
next  of  kin. 

But  we  say  the  effect  of  the  huguage  of  the  appoint- 
ment goes  much  further.  The  appointment  is  to  a  class 
who  shall  be  living  at  the  husband's  death ;  some  of  the 
i^pointees  might  be,  and  in  fact  were,  and  some  of  them 
might  not  be,  and  in  fact  were  not,  living  at  the  hus- 
band's death.  Now  a  gift  to  an  unascertained  class, 
some  of  whom  may  be  capable  of  taking,  and  some  not,  is 
altogether  bad.  Sadler  v.  Pr^t  (a)  will  be  cited  against 
this,  but  that  case  is  distinguishable  from  the  present. 
There  the  class  was  ascertiuned  at  the  death  of  the  ap- 
pointor ;  here  it  cannot  be  ascertained  till  the  death  of 
the  husband.  RuutUd^e  v.  JDorril  (A)  and  Oee  v.  Aud- 
ley  (c)  support  our  argument.  There  the  appointment 
was  held  bad.  [They  cited  also  Lattence  v.  Tteme/  {d).] 
We  say,  therefore,  that  the  appointment  to  the  nieces 
was  altogether  void ;  but  if  not  void  in  toto,  at  least  oily 


(a)  5  Sim.  632. 
(A)  2  Vcs.  356. 


(r)  1  Cos,  321. 

(d)    i  Mac.  it  Gord.  651. 
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good  as  an  iq)pointinent  of  life  estates.  As  to  the  share 
of  Caroline  Onley,  this  point  arises :  she  died  in  1846, 
before  the  testatrix's  husband.  She  therefore  could  take 
nothing,  and  her  share  is  unappointed,  and  goes  to  the 
next  of  kin. 
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Mr.  Z.  Oliver  argued  in  the  same  interest,  for  the 
representatives  of  the  other  next  of  kin. 

Mr.  Z.  Wigram  and  Mr.  Zoto,  for  Mrs.  Sellman^ 
cited  Burrell  v.  Baskerjield  (a). 

Mr.  Campbell  and  Mr.  T.  C.  Wright^  in  support  of 
Uie  appointment  to  the  nieces. 

There  is  primarily  a  good  appointment  to  the  nieces 
absolutely.  The  attempt  to  cut  that  down  faUs ;  if  it 
fails  as  to  the  intended  appointees,  it  fails  also  in  de- 
stroying the  antecedent  well  appointed  interests ;  it  is  in 
fact  a  nullity,  andthe  original  gift  absolutely  to  the  nieces^ 
is  left  subsisting. 

Mr.  Walker  and  Mr.  C,  Hally  for  the  persons 
representing  the  children  of  Sarah  Herring^  who 
died  after  the  testatrix  and  before  her  husband,  cited 
Shuttleworth  v.  Crr  eaves  {b)^  Vinery,  Francis  (c)^  Gray 
y.  Gorman  (d),  Salisbury  v.  Petty  (e),  Winckworth  v. 
Winckworth  (f). 

Mr.  Bailey^  Mr.  Edward  Turner^  Mr.  Bacons  Mr. 
Bigg^  Mr.  Wether elU  and  Mr.  Keen^  for  other  parties. 


(a)  18  L.  J.,  Ch.  422. 
(h)  4  Myl.  &  K.  35. 
(c)  Br.  C.  C.  658. 


(rf)  2  Hare,  268. 
(e)  3  Hare,  86. 
(/)  8  Beav.  576, 
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Mr.  K.  Parker f  in  reply,  referred  to  2  Spence,  104, 
2  Jarm.  on  Wills,  75. 

The  following  cases  were  also  cited  in  the  course  of  the 
arguments  : — Palsgrave  v.  Atkinson  (a),  Tytherleigh  v. 
Harbin  (i),  Behb  v.  Beckwith  (c),  Trower  v.  Butts  {d)^ 
Smither  v.  Willock  (e). 


On  the  22nd  July,  the  Vice-Changellob  delivered  the 
following  judgment : — 

In  this  case  of  Harvey  v.  Stracey ^  it  having  been  de- 
termined that  the  testatrix,  Mrs.  Morrison^  intended  to 
execute  that  power  which  was  given  to  her  by  the  set- 
tlement in  respect  of  what  is  in  the  settlement  called  the 
residue  of  certain  property,  what  I  have  now  to  deter- 
mine is,  what  is  the  effect  of  the  appointment  which  she 
has  made  or  purported  to  make  of  that  portion  of  the  pro- 
perty. The  first  question  that  has  been  raised  is  a  ques- 
tion respecting  the  construction  of  the  power  itself.  The 
power  is  in  this  form :  The  trustees  are,  after  the  death 
of  Mr.  Morrison^  in  case  of  his  surviving  his  wife»  to 
stand  possessed  of  the  fund  in  question,  and  the  divi- 
dends, interest,  and  annual  produce  thereof,  in  trust  for 
all  and  every,  or  such  one  or  more,  exclusively  of  the 
others  or  other  of  the  relations  in  blood  of  the  said 
Sarah  Harvey  at  the  time  of  her  decease,  within  the 
eighth  degree  of  consanguinity  to  her  at  such  age,  day, 
or  time,  or  respective  ages,  days,  or  times,  and  if  more 
than  one  in  such  shares  and  proportions,  and  with  such 
annual  sums  of  money,  and  future,  or  executory,  or  other 


(a)  1  CoU.  190. 

(b)  6  Sim.  329. 

(c)  2  Beav.  308. 


(d)  1  Sim.  &  Stu.  181 

(e)  9  Yes.  233. 
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tnistB,  sadi  anniial  sums  of  money,  and  future,  or  eze- 
eatory,  or  other  trusts  being  for  the  benefit  of  the  said 
relatioiis  in  blood  of  the  said  Sarah  Harvey ^  within  the 
d^ree  aforesaid,  or  some  or  one  of  them,  and  in  such 
manner  as  the  said  Sarah  Harvey  shall,  notwithstanding 
her  coverture,  by  her  last  will  and  testament  in  writing, 
or  any  codicil  or  codicils  in  writing,  or  any  writing  or 
writings  in  the  nature  of  or  purportbg  to  be  a  will  or 
codicil,  to  be  signed  and  published  by  her  in  the  presence 
of,  and  to  be  attested  by,  two  or  more  credible  witnesses, 
direct  or  appoint.  Now  it  is  contended  that  although 
tbe  appointment  must  be  made  origmally  to  relations 
living  at  the  time  of  her  decease  within  the  eighth  degree 
of  consanguinity,  yet  that  it  is  competent  under  this 
power  to  Mrs.  Morrison  to  engraft  any  limitations  or 
any  charges  on  the  property  she  may  thus  appoint,  in 
fiivour  of  persons  who,  bemg  relations  within  the  eighth 
degree  of  consanguinity,  might  not  be  living  at  her  de- 
cease ;  in  other  words,  that  the  restriction  of  the  class 
to  peiBons  living  at  her  decease,  does  not  apply  to  the 
subsequent  part  of  the  power,  but  only  to  the  prior  part 
of  it.  I  confess  it  appears  to  me  there  is  no  ground  for 
questioning  the  construction  of  the  power.  The  settlor 
meant  that  it  should  be  appointed  among  the  relations 
of  Mrs.  Morrison  within  the  eighth  degree  of  consan- 
guinity, living  at  her  decease ;  and  having  described  that 
class  of  persons,  she  afterwards  mentions  the  said  rela- 
tions in  blood  within  the  degree  aforesaid.  Now  suppos- 
ing that  the  power  had  been  to  appoint  to  relations 
living  at  the  death,  and  afterwards  there  was  mention  of 
the  said  relations,  surely  that  would  mean  the  relations 
living  at  the  death ;  there  it  is  the  relations  within  the 
eighth  degree  living  at  the  death,  and  then  afterwards 
iixe  said  relations  within  the  degree  aforesaid.  I  have  no 
doubt  that  the  meaning  is,  that  the  limitations  which  it 
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18  competent  to  the  appointor  to  make,  or  the  charges 
which  she  may  create  upon  the  fund,  were  required  to 
be  to  the  same  class  of  relations  as  the  original  appoint- 
ment, viz.  to  relations  within  the  eighth  degree  living  at 
the  death  of  Mrs.  Morrison  ;  and  that  any  appointment 
to  relations  not  living  at  her  death,  although  within  the 
eighth  degree,  is  invalid  and  cannot  take  effect,  as  being 
made  to  persons  who  were  not  appointees  designated  by 
the  power. 


That  being,  in  my  opinion,  the  construction  of  the 
power,  the  next  question  for  consideration  is,  what  is  the 
effect  of  that  part  of  Mrs.  Morrison^s  will,  which  in  the 
first  instance  purports  to  execute  this  power.  I  leave 
out  of  consideration,  for  the  present,  the  subsequent  part 
of  the  will,  by  which,  after  having  made  an  appointment, 
she  proceeds  to  direct  how  the  shares  thus  appointed 
shall  be  settled.  Now,  in  the  first  instance,  the  appoint- 
ment is  made  in  favour  of  the  following  description  of 
persons :  All  and  every  the  daughters  of  my  brother, 
John  Harvey,  Charles  Day,  and  Louisa  Day^  nominatim 
(they  being  children  of  a  deceased  daughter  of  John 
Harvey),  and  the  two  daughters  of  my  brother,  Charles 
Savill  Onley.  I  stop  there  to  consider  what  class  would 
be  included  in  that  description.  The  question  is,  whether 
that  description  would  or  would  not  include  any  daugh- 
ters of  the  brother,  John  Harvey,  who  might  be  bom 
after  the  death  of  the  testatrix.  Now  the  first  question 
for  consideration  is,  what  would  be  the  construction  of 
those  words  if,  instead  of  their  being  used  in  an  appoint- 
ment under  a  power,  they  were  used  by  the  testatrix  in 
bequeathing  her  own  property.  Supposing  she  had  be- 
queathed her  own  property  after  the  death  of  her  hus- 
band, Mr.  Morrison,  to  all  and  every  the  daughters  of 
her  brother,  John  Harvey,  and  the  two  Days,  nominatim. 
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and  the  two  daughters  of  Charles  SaviU  Onlet/y  would  or 
would  not  that  indude  any  daughters  of  John  Harvey 
who  might  be  bom  after  the  death  of  the  testatrix! 
Now  the  phun  rule,  I  may  say  the  universal  rule,  in  such 
a  case  as  this,  is^  that  where  a  bequest  is  made  to  the 
children  of  A.  at  the  death  of  another  person,  or  at  a 
fixiare  period,  all  the  children  of  A,  who  shall  come  into 
existence  before  the  period  of  distribution  shaU  be  in- 
eluded  in  that  bequest.     Now  in  this  case,  by  the  very 
terms  of  the  settlement  which  created  the  power,  Mr. 
Marrwmf  the  intended  husband,  had  a  life  interest  in 
this  portion  of  the  property ;  and  then  the  power  being 
to  appoint  after  his  death,  the  testatrix  appomts  to  all 
and  eveiy  the  children  of  her  brother,  John  Harvey^ 
that  is,  appoints  at  the  death  of  her  husband  to  all  and 
every  the  children  of  John  Harvey,     If  that  had  been 
a  bequest  by  a  testator  of  his  own  property,  there  is  no 
doubt  it  would  have  included  every  daughter  of  John 
Harvey  who  might  come  into  existence  after  the  death 
of  the  testatrix  and  before  the  death  of  Mr.  Morrison, 
which  was  the  period  of  distribution.     Now  this  rule 
applies  not  only  to  the  case  when  the  period  of  distribu- 
tion is  postponed  until  the  expiration  of  a  life  estate 
created  by  the  testator  himself,  but  to  the  case  where  he 
has  only  a  reversionary  interest  expectant  upon  a  life 
estate  previously  subsisting,  and  then  disposes  of  the  fund 
to  take  eifect  after  the  death  of  the  tenant  for  life,  as  in 
thid  case.     That  was  held  in   the  case  of  Walker  v. 
Share  {a)y  by  Lord  Eldon.     He  said,  the  distinction 
attempted  between  the  case  where  the  gift  is  to  the 
children  living  at  the  expiration  of  a  life,  where  the  life 
interest  is  created  by  the  testator  himself,  and  the  case 
where  the  testator  has  only  a  reversionary  interest  ex- 
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pectant  upon  an  existing  life  estate,  is  too  thin ;  and  the 
same  rule  applies  to  the  one  as  to  the  other ;  and  this 
rule  of  letting  in  all  members  of  the  class  who  shall  come 
into  existence  before  the  period  of  distribution,  is  so 
strong  that  it  must  prevail  even  in  a  case  in  which  the 
Court  thinks  it  very  probable  that  the  testator  meant  to 
confine  the  bequest  to  children  living  at  his  death.  That 
wai9  expressly  laid  down  by  Lord  Eldon  in  that  same 
case  of  Walker  v.  Shore.  But  it  is  contended  that  in 
this  case  the  terms  of  the  bequest  itself  present  reasons 
for  putting  a  difierent  construction  upon  this,  even  if  it 
had  been  the  case  of  a  bequest ;  for  it  is  contended  that 
inasmuch  as  in  this  case  the  bequest  (or  rather  in  this 
case  the  appointment,  but  I  am  treating  it  at  present  as 
if  it  had  been  a  bequest  of  the  testator's  own  property,) 
is  to  all  and  every  the  children  of  my  brother  John  and 
to  the  two  Dajfs,  nominatimy  and  to  the  two  daughters 
of  my  brother  Charles;  it  is  contended  that  inasmuch 
as  she  mentions  the  two  daughters  of  my  brother 
Charles^  meaning  of  course  two  daughters  who  were 
then  existing,  and  whom  she  then  knew  and  meant  to 
designate  as  individuals,  therefore  the  same  construction 
must  be  applied  to  the  bequest  to  the  daughters  of  her 
brother  John.  It  is  said  that  it  is  unreasonable  to  sup- 
pose that  she  meant  difierently  with  respect  to  the 
daughters  of  her  brother  John^  from  that  which  she 
clearly  meant  as  to  the  daughters  of  her  brother  Charles ; 
for  that  as  to  the  daughters  of  her  brother  Charles  she 
clearly  meant  to  include  only  the  two  who  were  then 
living.  Now  even  if  this  argument  were  sufficient  to 
raise  in  my  mind  an  impression  that  the  testatrix  pro- 
bably did  mean  to  include  only  the  daughters  then 
living,  yet  even  in  that  case,  on  the  authority  of  Lord 
Eldon's  opinion  in  Walker  v.  Shore^  I  should  still  be 
obliged  to  adhere  to  the  rule  which  has  really  become 
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a  canon  of  oonsiniction.  But  so  far  from  this  argument 
I4>pearing  to  me  to  arise  from  the  circumstances  upon 
which  it  is  founded,  it  appears  to  me  that  they  afford 
an  argument  directly  the  contrary  way ;  for  if  she  meant 
to  mdude  only  the  daughters  of  John  then  living,  as 
well  as  only  the  daughters  of  Charles  then  living,  why  in 
deeeribitxg  what  daughters  of  Charles  she  meant  to  take 
should  she  carefully  mention  "  the  two  daughters  of  my 
brother  CharleSj**  and  in  the  very  same  sentence,  in 
describing  what  daughters  of  John  she  meant  to  take, 
use  language  which  seems  carefully  intended  to  extend 
the  description  to  all  the  daughters  of  John^  whether 
they  should  then  be  living  or  not  ?  Besides,  the  argu- 
ment for  excluding  any  after-born  daughters  of  John  is 
based  upon  the  assumed  probability  that  the  testatrix 
had  the  same  intention  with  respect  to  the  daughters  of 
John  SB  she  had  with  respect  to  the  daughters  of  Charles. 
That  is  the  basis  of  the  argument ;  and  yet  the  argu- 
ment, even  if  it  were  successful,  would  still  fail  to  work 
ont  this  assumed  parity  of  intention  with  regard  to  the 
daughters  of  John  and  the  daughters  of  Charles^  fon  it 
is  clear  that  if  a  daughter  of  John  had  been  born  be- 
tween the  date  of  the  will  and  the  death  of  the  testatrix, 
such  daughter  of  John  must  necessarily  have  been  in- 
cluded in  the  bequest,  even  assuming  that  daughters  bom 
after  the  death  of  the  testatrix  might  be  excluded ;  the 
^ft  must  necessarily  include  all  the  daughters  of  John 
alive  at  the  testatrix^s  death ;  but  with  respect  to  the 
danghters  of  Charles^  by  the  very  terms  of  the  bequest  to 
those  daughters,  which  terms  are  "  to  the  two  daughters^ 
of  Charles;  if  Charles  had  had  a  daughter  bom  between 
the  date  of  the  will  and  the  death  of  the  testatrix,  that 
daughter  would  be  excluded.  If  we  are  to  assume  that 
the  testatrix  had  the  same  intention  with  respect  to  the 
daughters  of  John  as   she  had  with  respect  to  the 
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daughters  of  Charles,  which  is  the  whole  basis  of  the 
argument,  the  only  construction  which  could  give  effect 
to  that  supposed  intention  would  be  to  limit  the  words 
*^  all  and  every  the  daughters  of  John^'*'  to  daughters 
living  at  the  date  of  the  will.     That  is  a  construction 
which  it  would  of  course  be  impossible  to  maintain,  and 
indeed  none  of  the  counsel  have  attempted  to  suggest 
any  such  construction.     If  then  this  had  been  the  be- 
quest of  a  testatrix^s  own  property,  I  think  it  quite 
clear  that  all  the  daughters  of  Johuj  who  might  be  born 
at  any  time  before  the  fund  became  distributable  by  the 
death  of  Mr.  Morrison^  would  be  entitled  to  share ;  can 
I  then  put  a  different  construction  upon  the  terms  of  the 
will  because  this  is  a  case  not  of  a  bequest  of  a  testa- 
trix's own  property,  but  of  the  execution  of  a  power  ? 
Suppose  the  power  had  been  a  general  power,  that  is,  to 
appoint  to  any  body  that  the  testatrix  pleased,  it  is  clear 
I  could  not  have  varied  the  terms  of  the  bequest  in  order 
to  give  it  effect ;  I  must  put  the  same  construction  upon 
the  terms  as  I  should  have  put  upon  them  if  it  had  been 
a  bequest  of  the  testatrix^s  own  property.     But  then  it 
is  contended  that  I  ought  to  put  a  different  construction 
on  the  words  in  the  present  case,  in  order  to  make  them 
fit  on  to  the  terms  of  the  power,  ut  res  magis  valeat.  Now 
it  does  appear  to  me,  I  confess,  that  when  the  testatrix 
in  executing  a  power,  has  adopted  language  which,  when 
used  in  an  ordinary  case  of  bequest,  has  a  natural,  rear 
sonable,  and  appropriate  meaning,  a  meaning  so  in- 
variably applied  to  it  by  the  Courts,  that  it  has  become 
a  canon  of  construction,  it  would  be  most  dangerous  to 
wrest  that  language  to  a  different  meaning,  for  no  other 
reason  than  that  by  so  doing  we  shall  make  it  better  suit 
and  fit  on  to  the  power.     I  know  of  no  authority  that 
would  justify  me  in  so  doing ;  on  the  contrary,  it  has 
been  decided  over  and  over  again,  that  it  cannot  be  done 
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even  for  the  purpose  of  preventing  an  appointment  being 
altogetlier  invalid  on  account  of  remoteness ;  and  that  is 
a  case  surely  in  which  the  argument  ut  res  magis  valeat 
UROoId  apply  much  more  strongly  than  to  the  present 
ease.  I  am  of  opinion  that  I  must  apply  to  the  language 
of  the  testatrix,  the  same  construction  which  it  would 
recdve  in  the  case  of  an  ordinary  bequest,  and  hold  that 
any  daughter  of  Jolin^  bom  after  the  death  of  the  tes- 
tatrix and  before  the  death  of  Mr.  Morrison^  when  the 
fund  would  become  distributable,  would  be  included  in 
the  terms  of  the  appointment.  I  have  abstained  from 
laying  any  particular  stress  upon  these  words  '^  all  and 
every  the  daughters  of  John^^  because  in  my  opinion  the 
eonstruction  would  have  been  the  same  if  those  words 
had  not  been  there ;  but  I  cannot  help  thinking  that  the 
introduction  of  those  words  *^  all  and  every,^''  tends  very 
much  to  negative  the  supposition  that  the  testatrix,  giv- 
ing to  all  and  every  the  daughters  of  John^  did  not  mean 
to  include  all  and  every  the  daughters  of  John. 
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Being  then  of  opinion  that  the  testatrix  has  in  fact 
appointed  or  attempted  to  appoint  the  fund  to  all  the 
daughters  of  John^  including  those  who  might  come  into 
existence  at  any  time  before  the  death  of  Mr.  Morrison^ 
and  to  the  two  Days^  and  to  the  two  daughters  of 
Charles^  I  have  next  to  consider  the  question  what 
issue  of  those  persons  are  comprised  in  the  description, 
'*  and  to  the  issue  of  such  of  them  as  shall  then  happen 
to  be  dead;^  that  is,  at  the  death  of  Mr.  Morrison^ 
because  it  is  given  to  all  and  every  the  daughters  of 
John  and  the  two  Days,  and  the  two  daughters  of 
Charles^  or  such  of  them  as  shall  be  living  at  the  death 
of  Mr.  Morrison ;  and  then  come  these  words  which  I 
have  now  to  consider,  '*  and  to  the  issue  of  such  of  them 
as  shall  then  happen  to  be  dead.^**  What  issue,  I  say,  would 
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be  included  in  that  appointment  or  in  that  bequest  ?     I 
think  there  can  be  no  doubt  whatever  that  this  description 
cannot  properly  be  limited  to  the  issue  of  those  daugh- 
ters living  at  the  testatrix's  own  death,  but  that  it  must 
include  all  the  issue  who  might  come  into  existence  at 
any  time  before  the  death  of  Mr.  Morrison.     The  result 
then  is  this,  that  whereas  the  objects  contemplated  by 
the  power  are  confined  to  persons  living  at  the  tes- 
tatrix's own  death,  the  persons  or  class  of  persons  to 
whom  the  testatrix  has  appointed  the  fund  or  attempted 
to  appoint  the  fund,  comprise  or  mifi^ht  comprise  per- 
sons not  living  at  her  death ;  that  is,  comprise  or  might 
comprise  persons  not  being  objects  designated  by  the 
power.     Indeed,  it  is  obvious  that  it  might  have  hap- 
pened that  not  one  of  the  persons  to  whom  the  tes- 
tatrix intended  to  appoint  and  did  appoint  in  terms, 
might  have  been  an  object  of  the  power ;  for,  by  the 
terms  of  the  appointment,  no  one  could  take  who  should 
not  be  living  at  the  death  of  Mr.  Morrison ;   and  it 
might  have  happened  that  all  the  daughters  of  John  and 
Charles  living  at  the  testatrix'^s  death,  and  all  their  issue 
living  at  her  death,  and  the  two  Days^  might  have  died 
before  Mr.  Morrison^  and  at  his  death  there  might  have 
been  living  only  after-born  daughters  of  John  and  after- 
bom  issue  of  some  of  the  deceased  daughters,  not  one  of 
whom  would  have  been  within  the  scope  of  the  power. 
Now  the  events  that  actually  happened  were  these  : — 
First  of  all,  there  was  no  daughter  of  John  bom  after  the 
date  of  the  will  or  after  the  death  of  Mrs.  Morrison ; 
one  of  the  daughters  of  John  had  died  leaving  children  ; 
one  of  the  two  daughters  of  Charles  had  died  leaving 
children,  and  Louisa  Day^  one  of  the  two  Days  named 
in  the  will,  who  had  married  Mr.  Blake,  had  also  died, 
leaving  a  child.     Two  of  the  children  left  by  the  deceased 
daughter  of  John  (that  is,  Mrs.  Onley)  were  living  at 
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the  testatrix's  deaths  one  was  €»  ventre  sa  mirey  and  two 
others  .were  bom  after  the  testatrix's  death.  With 
to  the  children  left  by  Mrs.  Hening^  the  de- 
danghter  of  Charles^  there  were  five  of  them,  and 
aD  fiye  were  living  at  the  death  of  the  testatrix,  and 
therefore  objects  of  the  power ;  and  with  regard  to  the 
child  of  Mrs.  Blake  (that  is,  Louisa  Day)j  that  child 
bom  after  the  testatrix^s  death,  therefore  that  child 
not  an  object  of  the  power.  So  that  of  the  persons 
aKre  at  Mr.  MvrriunCs  death,  who  were  described  in 
the  description  of  persons  or  class  of  persons  in  whose 
&voiir  the  appointment  was  made  or  purported  to  be 
made,  some  were  objects  not  designated  by  the  power, 
as  having  been  bom  since  her  death.  They  were  all, 
however,  within  the  power,  so  far  as  being  all  within  the 
eighth  degree  of  consanguinity.  In  this  state  of  things 
the  following  points  have  been  insisted  on  by  the  counsel 
for  the  next  of  kin  of  the  testatrix,  who  would  be  en- 
titled in  default  of  appointment  by  the  terais  of  the 
settlement.  First,  they  say  with  respect  to  the  appoint- 
ment in  favour  of  the  daughters  of  John^  and  the  two 
Days,  and  the  two  daughters  of  Charles^  or  such  of  them 
as  should  be  living  at  the  death  of  Mr.  Morrison^  that 
as  this  would  have  included  daughters  of  John^  who  might 
have  been  bom  after  the  testatrix^s  death,  that  is,  as  it 
would  have  included  persons  not  being  objects  designated 
by  the  power,  the  appointment  is  altogether  void  on  that 
account  ab  initio,  although  it  turned  out  that  there  were 
no  such  persons.  And  secondly,  they  contend  with 
respect  to  the  appointment  in  favour  of  the  issue  of  such 
of  those  as  might  be  dead  at  the  death  of  Mr.  Morrison^ 
that  as  these  not  only  would  have  included,  but  actuaUy 
did  include,  issue  bom  after  the  testatrix^s  death,  that 
is,  persons  not  being  objects  of  the  power,  the  appoint- 
ment becomes  void  on  that  account.  Therefore  the 
Vol.  I.     N.  S. 
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abstract  questions  to  be  decided  are  these :  first,  is  an 
appointment  which  is  made  to  take  effect  at  a  future 
period,  void  ab  initio,  because  it  may,  when  that  period 
arrives,  include  persons  not  being  objects  designated  by 
the  power;  and  secondly,  does  such  an  appointment 
become  void  in  toto,  because  it  turns  out,  when  the 
period  does  arrive,  that  it  actually  does  include  persons 
not  being  objects  of  the  power.  Now  the  authorities 
upon  these  two  questions  do  not  go  quite  to  the  precise 
extent  of  distinctly  answering  those  questions,  but  with 
their  assistance,  and  calling  in  aid  some  conclusions 
which  I  think  cannot  be  controverted,  it  appears  to  me 
that  it  is  not  difficult  to  solve  these  questions.  The  case 
of  Sadler  v.  Pratt  goes  at  least  to  this  extent,  that  an 
appointment  made  in  favour  of  persons,  some  of  whom 
are  objects  of  the  power,  and  others  not,  might  be  valid 
quoad  the  shares  appointed  to  objects  of  the  power, 
although  void  as  to  the  rest.  That  was  distinctly  de- 
cided in  Sadler  v.  Pratt.  But  it  is  contended  on  the 
part  of  the  next  of  kin,  that  that  case  does  not  govern 
the  present,  because  there  the  appointment,  which  was 
made  by  will  under  a  power,  was  to  take  effect  imme- 
diately on  the  death  of  the  appointor,  and  therefore  at  the 
moment  when  the  will  executing  the  power  came  into 
operation,  the  persons  in  whose  favour  the  appointment 
was  made  were  ascertained;  and  it  was  very  well 
known  which  of  the  objects  was  capable  of  taking,  and 
what  share  each  would  take ;  whereas  in  the  present 
case,  every  thing  must  be  kept  in  suspense  until  the  death 
of  Mr.  Morrison ;  for  until  that  event  happens,  it  could 
not  be  known  who  the  appointees  would  be,  or  which 
of  the  appointees  would  be  capable  of  taking  as  objects 
of  the  power,  or  what  shares  they  would  respectively 
ti^e  as  objects  of  the  power,  or  what  shares  they  would 
respectively  take  by  virtue  of  the  appointment.  Is  it 
then  essential,  for  that  is  the  question  that  is  thus  raised, 
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is  it  essential  to  the  validity  of  an  appointment,  that 
tliese  matters  should  be  capable  of  being  ascer:tained  at 
the  moment  when  the  will  exercising  the  power  comes 
into  operation  by  the  death  of  the  testator !  That  it  is 
not  80  will,  I  think,  be  made  apparent  by  suggesting  a 
few  very  simple  cases.  Suppose  a  fund  settled  in  trust 
for  A.  for  life,  and  after  his  death  in  trust  for  such  of 
A.*s  children  as  he  should  by  will  appoint — a  very 
common  case  of  power.  Supposing  that  he  by  will 
appoints  equally  among  such  of  his  children  as  being 
sons  should  attain  twenty-one,  or  being  daughters  should 
attain  twenty-one,  or  marry  under  that  age ;  and  he  dies 
leaving  several  infant  children.  Could  it  be  contended 
for  a  moment  that  that  appointment  would  not  be  per- 
fectly valid !  It  is  clear  it  would  not  be  too  remote ;  it 
would  be  perfectly  valid ;  and  yet  in  that  case,  which  is 
one  of  the  simplest  that  can  be  suggested,  at  the  death 
of  the  appointor  it  cannot  be  ascertained  who  will  take 
under  the  appointment,  or  in  what  shares  they  will  take, 
because  it  cannot  then  be  ascertained,  inasmuch  as  the 
children  are  still  infants,  which  of  them  being  sons  will 
attain  twenty-one,  or  which  of  them  being  daughters 
will  attain  twenty-one  or  marry  under  that  age  ;  there- 
fore it  cannot  be  ascertained  until  a  future  period  what 
persons  will  take  under  the  appointment,  or  in  what 
shares  they  will  take.  Now  in  the  same  supposed  case 
of  a  fund  settled  in  trust  for  A.  for  life,  and  after  his 
death  for  such  of  his  children  as  he  should  appoint,  let 
me  introduce  another  ingredient  into  the  terms  of  the 
appointment,  and  suppose  he  appoints  one  moiety  of  the 
fund  to  such  of  his  children  as,  being  sons,  should  attain 
twenty-one  in  equal  shares,  and  the  other  moiety  to  such 
of  his  daughters  as  should  attain  twenty-one  or  marry 
under  that  age,  in  equal  shares.  There  again  the  ap- 
pointment would,  beyond  all  controversy,  be  valid,  and 
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yet  there  it  would  be  impossible  to  ascertain,  until  a 
future  period,  who  would  take  either  of  those  two  moie- 
ties. And  suppose  it  should  turn  out,  in  the  case  that 
I  have  last  suggested,  that  some  of  the  sons  did  attain 
twenty-one,  but  no  daughter  attained  twenty-one  or 
married  under  that  age,  what  would  be  the  effect  i  The 
effect  would  be  that  it  would  be  perfectly  valid  and  good 
as  to  the  appointment  of  the  one  moiety  among  the  sons 
who  did  attain  twenty-one,  but  of  course  there  would  be 
no  appointment  as  to  the  other  moiety  by  reason  of  there 
being  no  daughters  living  to  attain  twenty-one  or  marry- 
ing under  that  age.  Now  I  will  suppose  another  case  not 
quite  so  simple.  Suppose  the  fund  settled  in  trust  for 
A.  during  his  life,  and  after  his  death  in  trust  for  such 
of  the  children  of  J3.,  another  person,  as  C.  should  by 
will  appoint.  If  C.  by  his  will  appoints  the  fund  in 
equal  shares  to  such  of  the  children  of  B.  as  shall  be 
living  at  the  death  of  A.y  and  then  C  dies  in  A.*s  life- 
time, of  course  it  could  not  be  doubted  that  that  would 
be  a  good  appointment.  But  it  would  be  in  suspense 
until  the  death  of  A.  which  children  of  B.  will  be  living. 
It  cannot  be  ascertained  until  a  future  period,  namely, 
the  death  of  il.,  which  children  of  J3.  will  take  under  the 
appointment,  and  yet  it  cannot  be  suggested  but  that 
that  would  be  a  perfectly  valid  appointment.  So  again, 
in  the  same  case,  if  C  by  his  will  were  to  appoint  the 
fund  in  this  way,  to  such  of  the  daughters  of  B.  as,  at 
the  death  of  il.,  shall  be  living,  and  have  children 
then  living,  in  such  shares  as  shall  be  in  proportion 
to  the  number  of  their  respective  children  then  liv- 
ing, which  would  be  a  very  reasonable  and  rational  ap- 
pointment ;  and  if  there  should  be  no  daughter  then 
living  and  having  children  then  living,  then  among 
the  sons  of  B.  in  equal  shares.  That  would  be  a  good 
appointment,  and  yet,  though  putting  a  somewhat  more 
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complicated  case,  you  cannot  ascertain  who  will  take, 
whether  it  wiU  be  daughters  or  sons,  in  what  shares 
they  will  take,  how  many  there  will  be,  how  many 
win  take  at  the  death  of  il.;  and  yet  I  am  putting 
a  case  where  there  can  be  no  question  as  to  the  va- 
lidity of  the  appointment.  In  all  these  cases,  if  you 
^>ply  the  test  of  importing  the  same  limitations  into 
the  instrument  creating  the  power,  which  is  the  test 
of  the  validity  of  the  appointment,  they  would  be  per- 
fectly good  and  valid  limitations,  and  there  is  no  reason 
why  they  should  not  be  good  and  valid  limitations  when 
created  by  the  appointment  under  the  power ;  yet  in  all 
these  cases  it  is  left  in  suspense  until  a  future  period  who 
are  the  persons  who  will  become  the  appointees,  and  in 
what  shares  they  will  respectively  take.  If,  then,  an  ap- 
pointment by  will  is  not  void  by  reason  that  the  ap- 
pointees^  who  are  to  take  by  virtue  of  the  appointment, 
or  the  shares  which  they  are  to  take,  cannot  be  ascer- 
tained until  a  future  period,  and  if  moreover  an  appoint- 
ment is  not  void  in  toto  by  reason  that  some  t)f  the  per- 
sons in  whose  favour  the  appointment  is  made  are  not 
objects  designated  by  the  power,  as  decided  in  Sadler  v. 
Pratt;  it  seems  to  follow,  first,  that  an  appointment 
which  is  made  to  take  efiect  at  a  future  period  is  not 
void  ab  initio^  because  it  may,  when  that  period  ar- 
rives, include  persons  not  being  objects  of  the  power ; 
and  secondly,  that  an  appointment  made  to  take  effect 
at  a  future  period  does  not  become  void  in  toto^  because 
it  turns  out,  when  that  period  arrives,  that  it  actually 
does  include  persons  not  being  objects  of  the  power. 
But  then  it  has  been  argued,  on  the  part  of  the  next  of 
kin,  that  the  case  of  Gee  v.  Audley^  and  the  case  of 
Routledge  v.  Dorrilly  are  authorities  the  other  way.  Now 
those  two  cases  were  decided  entirely  upon  the  ground 
that  the  attempted  limitation  was  void  for  remoteness. 
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Indeed  with  respect  to  Oee  v.  Audley^  as  reported  by 
CoXf  it  does  not  appear  to  have  been  a  case  of  appoint- 
ment under  a  power  at  all ;  Cox  states  it  as  a  simple 
bequest  of  the  testator's  own  property,  but  whether  it 
was  the  case  of  an  appointment  or  a  bequest,  the  limita- 
tion was  held  void  in  Gee  v.  Audley^  mei*ely  because  the 
property  was  given  to  a  class  of  persons  who  could  not 
be^  or  at  all  events  might  not  be,  capable  of  being  ascer- 
tained within  the  period  of  a  life  or  lives  in  being  at  the 
death  of  the  testator,  and  twenty-one  years  afiber ;  in 
other  words,  it  was  void  for  remoteness.  Routledge  v. 
Darrill  was  the  case  of  an  appointment  under  a  power 
to  a  class  of  persons  who  might  not  be  ascertained  within 
the  period  of  a  life  or  lives  in  being  at  the  date  of  the 
settlement  which  created  the  power,  and  twenty-one 
years  after.  In  accordance  with  the  well-known  rule 
which  I  have  already  adverted  to,  that  an  appointment 
under  a  power  will  be  void  for  remoteness,  whenever  the 
same  limitation,  if  contained  in  the  instrument  creating 
the  power,  would  be  too  remote,  if  you  introduce  the  li- 
mitations created  by  the  appointment  into  the  instru- 
ment creating  the  power,  and  see  whether  those  limita- 
tions in  the  settlement  would  be  bad,  then  they  will  be 
bad  when  created  by  the  appointment ;  but  if  they  are 
good  when  thus  introduced  into  the  settlement  itself, 
they  would  be  perfectly  good  and  not  too  remote  when 
created  by  the  instrument  which  exercises  the  power  of 
appointment.  Now  in  this  case  of  Routledge  v.  Dorrill, 
by  the  marriage  settlement  creating  the  power,  a  par- 
ticular fund  was  settled  after  the  death  of  the  husband 
and  wife  in  trust  for  the  children  and  grandchildren  or 
issue  of  the  marriage,  in  such  shares  and  proportions, 
manner  and  form,  as  the  husband  and  wife  should  by  deed 
appoint,  or  as  the  survivor  should  by  deed  or  will  ap- 
point.    The  wife  being  the  survivor,  by  her  will  appointed 
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different  portions  of  the  fund  thus,  each  several  portion 

was  appointed,  at  least  those  upon  which  the  question 

turns  were  appointed,  to  one  of  her  daughters  for  life,  and 

after  her  death  to  her  children  in  equal  shares.     Now 

the  persons  designated  by  the  power  were  children  and 

grandchildren,  or  issue  of  the  marriage.     The  testatrix 

appointed  it  to  children  for  their  lives,  to  daughters  for 

their  lives,  and  after  their  deaths  to  children,  to  their 

children,  that  is,  to  grandchildren   of  the  marriage. 

Therefore  the  persons  in  whose  favour  the  appointment 

was  made  were  entirely  within  the  class  designated  by 

the  instrument  creating  the  power ;  but  why  was  it  held 

void !    The  appointment  was  held  void,  not  because  it 

comprised  or  might  comprise  persons  not  designated  by 

the  power,  but  because  the  appointment  comprised  or 

might  comprise  persons  who  could  not  be  ascertained 

until  after  the  period  prescribed  by  the  rules  relating  to 

perpetuities,  because  it  would  include  by  its  terms  all  the 

children  of  any  daughter,  not  limited  to  all  the  children 

of  the  daughter  living  at  the  death  of  some  person  who 

was  alive  when  the  power  was  created  by  the  settlement, 

but  it  would  include  children  of  a  daughter  who  was 

bom  after  the  death  of  the    persons    exercising  the 

power ;  that  is,  after  the  death  of  some  person  living  at 

the  date  of  the  settlement,  and  for  that  reason  it  was 

held  void.     The  ground  of  the  decision  had  nothing  to 

do  with  the  question  whether  the  class  in  whose  favour 

the  appointment  was  made  was  or  was  not  confined  to 

the  same  persons  in  whose  favour  the  appointment  could 

be  made  by  the  terms  of  the  power,  but  simply  on  the 

ground  of  its  being  too  remote.     Now  apply  to  this 

case  the  test  of  importing  into  the  instrument  creating 

the  power,  the  limitations  attempted  to  be  created  by 

the  instrument  exercising  the  power,  and  then  it  would 

stand  thus :  a  limitation  by  the  settlement  in  trust  for 
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the  husband  and  wife  for  their  lives ;  after  their  deaths  to 
unborn  children  for  their  lives ;  and  after  their  deaths  to 
the  children  of  those  unborn  children.     Obviously  that 
is  too  remote.     Now  apply  the  same  test  to  the  present 
case.     (I  am  now  confining  myself  to  this  portion  of  the 
will,  I  am  not  goii^  into  the  ulterior  attempt  to  settle  the 
shares,  but  I  am  confining  myself  to  the  earlier  part  of 
the  appointment  in  which  she  appoints  shares  to  certain 
classes.)    Applying  that  test,  how  would  the  limitations 
stand  in  the  instrument  creating  the  power !    It  would 
be  a  limitation  to  Mr.  Morrison  for  his  life ;  after  the 
death  of  Mr.  Morrison  to  the  daughters  of  the  tes- 
tatrix^s  brother  John^  and  the  two  Days^  and  the  two 
daughters  of  her  brother  Charles^  or  such  of  them  as 
should  be  livjng  at  the  death  of  Mr.  Morrison  (a  person 
in  existence  at  the  date  of  the  settlement),  and  to 
the  issue  of  such  of  them  as  should  be  then  dead.    That 
would  confine  all  the  persons  intended  to  take,  includ- 
ing the  issue  intended   to  take,  to  those  who  were 
living  at  the  death  of  Mr.  Morrison ;  for  neither  could 
any  daughter  of  John  or  Charles^  or  either  of  the  Days^ 
take  unless  living  at  the  death  of  Mr.  Morrison  ;  neither 
could  the  issue  of  any  persons  who  died  in  the  mean  time 
take  unless  living  at  the  death  of  Mr.  Morrison.    So, 
by  the  terms  of  the  appointment,  limitations  are  created, 
which,  if  imported  into  the  original  settlement,  are  per- 
fectly valid  on  the  question  of  remoteness,  by  reason 
that  they  are  all  to  take  efiect ;  that  is,  that  all  the  per- 
sons to  take  must  be  ascertained  at  the  death  of  Mr. 
Morrison^    Mr.  Morrison  being  a  person  who  was  in 
existence  at  the  time  when  the  power  was  created  by  the 
settlement.     Now  it  appears  to  me  that  the  true  rule 
applicable  to  the  matter  now  under  consideration  is  this : 
If  a  fund  is  appointed  to  objects  of  the  power,  that  is,  if 
in  that  respect  it  is  correct,  the  appointment  will  be 
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▼alid,  notwithstanding  that  the  persons  who  are  to  take 
as  appcnntees,  or  the  shares  and  interests  which  they  are 
to  take  under  the  appointment,  are  made  contingent 
np<m  a  future  event,  provided  the  contingency  must 
happen  within  the  period  prescribed  by  the  rules  relat- 
ing to  perpetuities ;  and  if  the  fund  is  appointed  not 
^itirely  to  objects  of  the  power,  but  partly  to  strangers, 
it  will  be  still  valid  quocul  those  who  are  the  objects  of 
the  power,  and  the  appointment  will  fail  only  as  to  those 
persons  who  are  not  objects  of  the  power.  Applying  that 
rule  to  the  case  now  before  me,  as  the  appointment  made 
(by  this  part  of  the  will  of  Mrs.  MarrUon)  is  so  made 
that  the  persons  who  according  to  its  construction  are 
to  take  under  it,  and  the  shares  they  are  to  take  must 
neoessarily  be  ascertained,  and  the  interests  vested,  at  the 
death  of  Mr.  Morrison^  who  was  alive  at  the  date  of 
the  settlement  creating  the  power,  the  appointment  is 
therefore  perfectly  valid  quo€id  the  shares  or  interests 
which  are  thereby  appointed  to  persons  coming  within 
Uie  class  designated  by  the  power ;  but  it  is  of  course  in- 
valid so  far  as  it  appoints  shares  to  persons  not  coming 
within  that  class. 


1852. 

^ .— ' 

Harvet 

V, 

Stracbt. 


I  have  hitherto  considered  only  the  first  part  of  this 
appointment  without  reference  to  those  subsequent  clauses 
in  which  the  testatrix  attempts  to  tie  up  and  settle  the 
shares  which  are  appointed  to  the  niece,  by  the  prior 
portion  of  that  will ;  and  I  now  proceed  to  consider  the 
effect  of  those  subsequent  clauses. 


The  testatrix,  having  made  this  appointment  of  shares 
to  these  persons  answering  a  certain  description,  directs 
that  the  share  of  each  niece  shall  be  placed  out  at 
interest  by  her  executors,  and  the  income  of  the  shares 
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paid  to  her  niece  for  her  life,  for  her  separate  use.  And 
as  to  the  particular  niece,  Caroline  Onley^  her  share  is 
to  go  at  her  death  to  all  the  testatrix'*s  other  nieces  who 
should  be  then  living,  and  the  issue  of  such  of  them  as 
shall  be  then  dead,  share  and  share  alike^  the  issue  taking 
only  the  parentis  share.  That  applies  only  to  the  share 
of  Caroline  Onley ;  then  as  to  each  of  the  other  nieces, 
she  directs  that  after  the  death  of  the  niece  the  interest 
of  her  share  shall  be  paid  to  her  husband  during  his  life, 
and  after  the  death  of  the  niece  and  her  husband,  then 
her  share  is  to  go  to  the  child,  children,  or  grandchildren, 
or  any  other  relation  in  blood  of  the  niece,  in  such  parts 
and  proportions,  manner  and  form,  as  the  niece  shall  by 
will  appoint,  and  in  default  of  appointment  then  to  the 
next  of  kin  in  blood  of  the  deceased,  according  to  the 
Statute  of  Distribution. 


Now,  in  this  attempted  restriction  and  limitation,  the 
direction  for  the  payment  of  the  income  of  the  share  to 
the  niece,  for  her  separate  use  during  her  life,  is  per- 
fectly unobjectionable.  Passing  by  for  a  moment  the  di- 
rections given  as  to  the  share  of  Caroline  Onley y  the  limi- 
tations to  the  husbands  of  the  other  nieces  are  invalid, 
because  they  are  not  objects  of  the  power,  they  are 
strangers,  and  this  limitation  in  favour  of  the  children 
and  grandchildren,  or  other  relations  in  blood  of  the 
nieces,  and  the  limitations  in  favour  of  the  next  of  kin, 
are,  in  my  opinion,  all  void  for  remoteness,  because,  it 
would  not,  or  at  least  it  might  not,  be  possible  to  ascertain 
who  would  take  under  those  limitations  within  the  period 
of  a  life  or  lives  in  being  at  the  date  of  the  settlement 
creating  the  power,  and  twenty-one  years  afterwards. 
With  respect  to  the  direction  as  to  Caroline  Onlejfs 
share,  viz.  that  that  share  shall,  upon  her  death,  go  over 
to  the  other  nieces  or  their  issue,  I  am  of  opinion  that 
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all  the  directions  contained  in  this  part  of  the  will  were 
intended  to  Bpplj  only  to  the  share  which  any  niece 
would  actually  take,  would  actually  become  entitled  to, 
under  the  prior  iqjpointment ;  so  that  if  Caroline  Onley, 
by  suryiving  Mr.  Morrison^  had  become  entitled  to  a 
share,  this  direction  would  have  applied  to  her  share ; 
but,  as  she  never  became  entitled  to  any  share  at  all 
under  the  prior  appointment,  this  direction  as  to  her 
share  cannot  take  effect  but  in  accordance  with  the  prior 
provision,  her  issue  are  appointees  in  her  place.  It 
will  be  recollected  that,  by  the  prior  appointment  as  to 
every  share,  including  Caroline  Onletf'Sy  that  is,  not  ex- 
cepting Caroline  Onley's^  if  the  niece  is  not  living  at  the 
death  of  Mr.  Morrison^  the  issue  of  the  niece  are  speci- 
fied. That  was  the  case  with  Caroline  Onley.  She  was 
not  living  at  the  death  of  Mr.  Morrison ;  her  issue  are 
specified,  and  they  are  the  actual  appointees  by  virtue  of 
the  prior  appointment.  I  am  of  opinion,  therefore,  that 
this  direction  as  to  Caroline  Onley* s  share  is  inapplica- 
ble, by  reason  that  Caroline  Onley  never  had  a  share. 
Then  the  attempted  limitations  in  the  settlement  of  the 
shares  of  the  nieces  being  invalid,  excepting  only  the  di- 
rection as  to  the  shares  being  in  trust  for  their  separate 
use  respectively,  but  the  limitations  after  their  deaths 
being  invalid,  it  is  contended,  on  the  part  of  the  next  of 
kin,  that  the  nieces  who  were  living  at  the  death  of  Mr. 
Morrison  are  only  entitled  to  a  life  interest  in  these  re- 
spective shares,  and  that,  subject  to  such  life  interest, 
each  of  those  shares  is  unappointed ;  that  is,  that  the 
attempt  so  to  limit  them  over  is  void,  and  therefore  that 
those  shares,  after  the  death  of  each  niece,  are  unap- 
pointed, and  will  go  to  the  next  of  kin  of  Mr.  Morrison^ 
as  in  default  of  appointment.  Now,  upon  the  authority 
of  Carver  v.  Bowles  and  Kampff  v.  JoneSy  both  of  which 
cases  have  been  cited  at  the  bar,  I  am  clearly  of  opinion 
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that,  under  the  prior  clause  of  appointment,  a  clause  of 
definite  and  precise  appointment  of  shares,  each  niece 
living  at  Mr.  Morrison^s  death  took  an  absolute  interest 
in  the  share  appointed  to  her,  and  that  the  attempt  made 
by  the  testatrix  to  settle  such  shares  having  failed,  the 
absolute  interest  of  the  niece  remains  unaffected,  except 
to  the  extent  that  during  her  life  the  share  is  to  be  held 
in  trust  for  her  separate  use. 


A  subordinate  question  arises  with  respect  to  Charles 
and  Louisa  Day.  It  can  hardly  be  called  a  question, 
but  it  is  necessary  to  state  what,  in  my  opinion,  is  the 
fact  with  respect  to  those  two  persons.  Those  two 
persons,  Charles  and  Louisa  Day^  it  will  be  recollected, 
are  specifically  named  as  appointees  in  the  prior  clause. 
They  were  children  of  a  niece  of  the  testatrix,  who  had 
died  before  the  date  of  the  will.  Now,  at  the  death 
of  Mr.  Morrison^  at  which  time  the  appointment  is 
to  take  effect,  Charles,  one  of  the  two  Days^  was  liv- 
ing, but  Louisa^  as  I  have  stated,  who  had  married  Mr. 
JBlake^  had  died,  leaving  an  infant  child,  Henry  Blake^ 
who  was  living  at  the  death  of  Mr.  Morrison^  and  is 
still  living.  Now,  by  an  express  direction  in  the  will, 
Charles  and  Louisa  Day  were  only  to  take  between 
them  the  share  which  their  mother,  Mrs.  Day^  the 
deceased  niece  of  the  testatrix,  would  have  taken  if 
she  had  been  liring.  If  she  had  been  living,  she  would 
have  been  one  of  the  daughters  of  John,  who  would  have 
taken  under  the  appointment,  and  therefore  they  are  to 
take  the  share  only  between  them  that  their  mother 
would  have  taken.  That  is,  each  is  to  take  only  half  a 
share.  Then  Louisa,  that  is,  Mrs.  Blake^  having  died 
before  Mr.  Morrison^  according  to  the  intention  of  the 
testatrix  expressed,  her  child  would  take  her  share,  that 
is,  her  half  share ;  but  the  child  of  Mrs.  Blake  is  incapa- 
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fale  of  taking,  not  being  aliye  at  the  time  of  the  death  of 
the  testatrix,  and  therefore  that  half  share,  as  unap- 
pointed,  goes  to  tlie  next  of  kin  in  default  of  appoint- 
ment, and  CharleM  Day  of  coarse  takes  his  half  share  as 
well  appointed. 
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The  practical  result  then  of  the  whole  will  be  this : — 
The  property  must  be  divided  into  ten  equal  shares ; 
one  of  such  tenth  shares  is  well  appointed  to  each  of  the 
six  daughters  of  John  Harvey ^  and  the  one  daughter  of 
CharleM  Onley^  who  survived  Mr.  Morrison ;  another  of 
soeh  t^ith  shares  is  iqjpointed,  as  to  one  moiety,  ioCharles 
Day,  and  as  to  the  other  moiety  it  is  attempted  to  be 
ai^inted  to  the  child  of  Mrs.  Blake  ;  such  appointment 
is  Tslid  as  to  the  former  moiety  appointed  to  Charles 
Day^  and  invalid  as  to  the  Utter  moiety.  Another  of 
SQch  tenth  shares  is  appointed,  or  attempted  to  be  ap- 
pointed, to  the  five  children  of  Caroline  Onley^  in  equal 
shares.  Such  appointment  of  that  tenth  share  is  valid  as 
to  three  of  those  children,  that  is,  the  two  who  were 
bom  before  the  testatrix's  death,  and  the  one  who  was 
en  ventre  sa  mhre^  and  invalid  as  to  the  two  others  who 
were  bom  after  the  testatrix'^s  death;  so  that  as  to 
three-fifths  of  that  tenth  share,  they  are  well  appointed, 
and  two-fifths  of  that  tenth  share  are  unappointed.  That 
disposes  of  nine  of  the  tenths.  The  remaining  tenth 
share  is  well  appointed  to  the  five  children  of  Mrs.  Her- 
ringy  the  deceased  daughter  of  Charles^  in  equal  shares, 
all  of  those  children  being  alive  at  the  death  of  the  tes- 
tatrix. So  that  that  which  is  unappointed,  and  will  go 
to  the  next  of  kin  in  default  of  appointment,  will  be  one 
moiety  of  a  tenth  share,  and  two-fifth  parts  of  another 
tenth  share,  and  that  I  believe  disposes  of  the  whole  of 
the  case. 
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that,  under  the  prior  clause  of  appointment,  a  clause  of 
definite  and  precise  appointment  of  shares,  each  niece 
living  at  Mr.  Morrison^s  death  took  an  absolute  interest 
in  the  share  appointed  to  her,  and  that  the  attempt  made 
by  the  testatrix  to  settle  such  shares  having  failed,  the 
absolute  interest  of  the  niece  remains  unaffected,  except 
to  the  extent  that  during  her  life  the  share  is  to  be  held 
in  trust  for  her  separate  use. 


A  subordinate  question  arises  with  respect  to  Charles 
and  Louisa  Day.  It  can  hardly  be  called  a  question, 
but  it  is  necessary  to  state  what,  in  my  opinion,  is  the 
fact  with  respect  to  those  two  persons.  Those  two 
persons,  Charles  and  Louisa  Day^  it  will  be  recollected, 
are  specifically  named  as  appointees  in  the  prior  clause. 
They  were  children  of  a  niece  of  the  testatrix,  who  had 
died  before  the  date  of  the  will.  Now,  at  the  death 
of  Mr.  Morrison^  at  which  time  the  appointment  is 
to  take  effect,  Charles,  one  of  the  two  Daysy  was  liv- 
ing, but  Louisa^  as  I  have  stated,  who  had  married  Mr. 
Blake^  had  died,  leaving  an  infant  child,  Henry  Blake, 
who  was  living  at  the  death  of  Mr.  Morrison^  and  is 
still  living.  Now,  by  an  express  direction  in  the  will, 
Charles  and  Louisa  Day  were  only  to  take  between 
them  the  share  which  their  mother,  Mrs.  Day,  the 
deceased  niece  of  the  testatrix,  would  have  taken  if 
she  had  been  living.  If  she  had  been  living,  she  would 
have  been  one  of  the  daughters  of  John,  who  would  have 
taken  under  the  appointment,  and  therefore  they  are  to 
take  the  share  only  between  them  that  their  mother 
would  have  taken.  That  is,  each  is  to  take  only  half  a 
share.  Then  Louisa,  that  is,  Mrs.  Blake,  having  died 
before  Mr.  Morrison,  according  to  the  intention  of  the 
testatrix  expressed,  her  child  would  take  her  share,  that 
is,  her  half  share ;  but  the  child  of  Mrs.  Blake  is  incapa- 
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Me  of  taking,  not  being  alive  at  the  time  of  the  death  of 
the  testatrix,  and  therefore  that  half  share,  as  unap- 
pointed,  goes  to  the  next  of  kin  in  default  of  appoint- 
ment, and  Charles  Day  of  course  takes  his  half  share  as 
well  appointed. 


1852. 
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The  practical  result  then  of  the  whole  will  be  this : — 
The  property  must  be  divided  into  ten  equal  shares; 
one  of  such  tenth  shares  is  well  appointed  to  each  of  the 
six  daughters  of  John  Harvey^  and  the  one  daughter  of 
Charles  OnUy^  who  survived  Mr.  Morrison ;  another  of 
such  tenth  shares  is  appointed,  as  to  one  moiety,  ioCharUs 
Dajff  and  as  to  the  other  moiety  it  is  attempted  to  be 
appointed  to  the  child  of  Mrs.  Blake  ;  such  appointment 
is  valid  as  to  the  former  moiety  appointed  to  Charles 
Day^  and  invalid  as  to  the  latter  moiety.  Another  of 
such  tenth  shares  is  appointed,  or  attempted  to  be  ap- 
pointed, to  the  five  children  of  Caroline  Onley^  in  equal 
shares.  Such  appointment  of  that  tenth  share  is  valid  as 
to  three  of  those  children,  that  is,  the  two  who  were 
bom  before  the  testatrix's  death,  and  the  one  who  was 
en  ventre  sa  mere^  and  invalid  as  to  the  two  others  who 
were  bom  after  the  testatrix'*s  death;  so  that  as  to 
three-fifths  of  that  tenth  share,  they  are  well  appointed, 
and  two-fifths  of  that  tenth  share  are  unappointed.  That 
disposes  of  nine  of  the  tenths.  The  remaining  tenth 
share  is  well  appointed  to  the  five  children  of  Mrs.  Her- 
ring ^  the  deceased  daughter  of  Charles^  in  equal  shares, 
all  of  those  children  being  alive  at  the  death  of  the  tes- 
tatrix. So  that  that  which  is  unappointed,  and  will  go 
to  the  next  of  kin  in  default  of  appointment,  will  be  one 
moiety  of  a  tenth  share,  and  two-fifth  parts  of  another 
tenth  share,  and  that  I  believe  disposes  of  the  whole  of 
the  case. 
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Mr,  Bacon  referred  to  the  gift  to  '*  Charles  Day  and 
Louisa  Day^  the  children  of  my  deceased  niece,  and  the 
two  daughters  of  my  said  brother,  Charles  Savill  Onley, 
or  to  such  of  them  as  shall  be  living  at  my  husband's 
death,^  and  asked  whether  the  Court  had  considered, 
with  regard  to  this  gift,  the  question  of  joint-tenancy. 


The  Vicb-Chancbllor  said  he  had  not  overlooked  it ; 
he  thought  it  was  not  a  jomt-tenancy,  because  the  two 
Days  were  among  the  persons  in  whose  favour  the  ap- 
pointment was  made  in  the  first  instance.  It  is  made  in 
these  terms :  '^  I  direct  and  appoint,  give  and  bequeatli, 
after  the  decease  of  my  said  husband,  all  the  rest, 
residue,^'  and  so  on,  ^^  unto  and  amongst  all  and  every  the 
daughters  of  my  said  brother,  John  Harvey,  and  the 
said  Charles  Day  and  Louisa  Day,  the  children  of  my 
deceased  niece,  and  the  two  daughters  of  my  said  bro- 
ther, Charles  Savill  Onley,  or  to  such  of  them  as  shall 
be  living  at  my  said  husband's  death,  and  to  the  issue  of 
such  of  them  as  shall  then  happen  to  be  dead,  to  be 
equally  divided  among  them,  share  and  share  alike.  But 
it  is  my  will  that  the  said  Charles  Day  and  Louisa 
Day,  and  the  children  of  any  other  of  my  nieces  who 
may  be  dead,  shall  only  take  their  parent's  share.""  His 
Honor  thought  it  clear  that  the  words  share  and  share 
alike  applied  not  only  to  the  issue,  but  to  all  the  daugh- 
ters of  John,  to  the  Days,  and  to  the  two  daughters  of 
Charles ;  otherwise  there  would  be  a  joint-tenancy  among 
all  the  daughters  of  John. 


With  reference  to  the  children  of  Caroline  Onley,  it 
was,  after  the  judgment  had  been  delivered,  pointed  out 
that  there  were  only  four,  and  that  one  of  those  four  was 
bom  after  the  death  of  the  testatrix,  and  died  before  the 
death  of  Mr.  Morrison ;  and  the  Vice-Chancellor  was  of 
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opinion  that  that  child  did  not  take  an  interest.  The 
effect  therefore  was  that  the  tenth  share,  which  would 
haye  been  Caroline  OnUy's^  if  she  had  survived  Mr. 
Morrison,  was  divisible  into  fourths,  and  the  appoint- 
ment would  be  valid  as  to  three-fourths  of  that  tenth  in 
&vour  of  the  three  children  living  at  the  death  of  Mr. 
and  inoperative  as  to  the  other  fourth. 
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ANDERSON  v.  NOBLE*.  1852. 

m  11th  March. 

X  HIS  was  a  motion  by  the  Defendant  in  equity  for      ^        /        ^ 

payment  of  money  recovered  by  him  in  an  action  at  law.    ^^^V 
or   in   default  that   the   common   injunction    obtained  junction  against 
against  him   might  be   dissolved.     The   Defendant  in    Proceedings  at 
equity  had  not  put  in  his  answer,  being  abroad,  and  the  *, 

motion  was  made  upon  the  affidavit  of  his  attorney's  ^®''®  *  Plain- 
«     «         1       .         1  11        1  «       1      ,  .11      rvTi      tiff  at  law  being 

clerk,  rebuttmg  the   equity  alleged  by  the  bill.     The  abroad  has  re- 
material  facts  are  stated  in  the  judgment.  covered  judg- 
ment in  the  ac- 
tion, and  the  De- 
Mr.  CairnSy  for  the  Defendant  in  equity,  was  about  fendant  at  law 

to  open  the  motion  upon  the  affidavit.  files  his  bill  for 

'^  an  account  and 

Mr.  Roxburgh  objected  that  an  affidavit  could  not  be  obtains  the  com- 
mon injunction, 
*  The  reporter  has  not  thought  it  right  to  omit  this  case,  if  the  Court  sees, 

notwithstanding  the  abolition  of  the  common  injunction  by  the  on  a  motion  to 
1 5  &  1 6  Vict.  c.  80,  and  the  45th  Order  of  the  7th  August  dissolve  the  in- 
1852,  as  it  is  difficult  to  say  that  the  principles  on  which  it  is  ^^^^^^^  ^^ 
decided  may  not  be  still  applicable  to  cases  arising  under  the  angler  that 

Act.  there  has  been 

culpable  delay 
on  the  part  of  the  Plaintiff  in  equity,  he  will  be  ordered  to  pay  the 
money  recovered  into  Court,  or  the  injunction  will  be  dissolved, 
whether  the  bill  was  filed  before  or  after  verdict.    . 
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received  to  dissolve  a  common  injunction,  but  the  motion 
can  only  be  made  on  the  answer. 

Mr.  Cairns  on  this  point  cited  2  Dan.  Prac.  1485, 
to  show  that  when  a  Plaintiff  at  law  is  abroad,  and  there 
is  a  common  injunction  against  him,  the  practice  is  to 
apply  upon  affidavit  that  the  money  recovered  in  the  ac- 
tion may  be  paid  into  Court,  or  that  in  default  the  com- 
mon injunction  may  be  dissolved.  He  cited  also  Acton 
V.  Market  (a),  Coglan  v.  Requeneau  (&)•  On  the  merits 
he  relied  on  an  affidavit  filed  by  the  clerk  of  the  attor- 
ney of  the  Plaintiff  at  law.  The  result  of  the  evidence 
showed  that  there  were  reasonable  grounds  to  doubt  the 
equity  of  the  bill.  The  bill  itself  did  not  distinctly  allege 
a  case  that  the  Defendant  in  equity  was  in  the  wrong, 
or  any  knowledge  or  even  belief  that  there  were  any  im- 
proper charges  in  the  account  on  which  the  action  had 
been  brought.  The  Plaintiff  said  in  the  bill  that  he 
became  aware  some  years  ago  that  there  were  unfair 
charges,  but  he  did  not  allege  his  belief  of  that  fact  at 
the  time  the  bill  was  filed.  The  learned  counsel  said 
the  Plaintiff  had  all  the  knowledge  now  possessed  by  him 
when  the  action  commenced  ;  he  had  it  in  his  power  at 
the  trial  to  prove  the  fraud  of  the  Plaintiff  at  law,  if 
fraud  there  was;  but  he  would  not  even  cross- examine 
the  Plaintiff's  witnesses.  He  did  not  file  his  bill  till  the 
action  had  actually  come  on  for  trial. 

Mr.  Roxburgh  for  the  Plaintiff. 

In  every  one  of  the  cases  cited  the  application  was 
when  the  bill  was  filed  after  verdict.  There  is  no  case 
of  any  such  application,  except  where  the  bill  is  filed 
after  verdict,  and  here  it  was  not  filed  after  verdict. 


(a)  2Br.  C.C.  14. 


{b)  2  Br.  C.C.  182. 
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There  is  no  case  sach  as  those  cited,  since  1772,  and 
they  carry  the  practice  only  to  this  extent,  that  if  a 
Plaintiff  shows  by  his  bill  that  a  verdict  has  been  ob- 
tabed,  and  obtains  the  common  injunction,  the  De- 
fendant being  abroad,  the  Defendant  may,  upon  affidavit 
and  before  answer,  dissolve  the  injunction  unless  the 
money  is  brought  into  Court.  On  the  merits,  the  only 
evidence  is  that  of  the  clerk  of  the  attorney  of  the  Plain- 
tiff at  law,  and  he  swears  only  to  information  and  belief. 

Mr.  Cairns^  in  reply. 

In  Potts  V.  Butler  and  Acton  v.  Market^  it  would  seem 
that  the  verdict  had  not  been  obtained.  But  there  is 
no  such  distinction  as  that  contended  for ;  the  principle 
of  the  cases  does  not  depend  on  the  question  whether 
the  bill  is  filed  before  or  after  the  verdict,  but  on  this, 
that  where  the  Defendant  is  abroad  and  cannot  there- 
fore put  in  an  answer  for  some  considerable  time,  he  is 
entitled  to  have  the  fruit  of  his  verdict  secured. 

The  Vick-Chanoellor  : 

I  have  no  doubt  in  this  case.  The  ordinary  course 
is,  that  if  a  person  brings  an  action  at  law  against 
another,  the  Defendant  in  the  action  has  a  right  to  file 
a  bill  to  restrain  the  action  if  it  is  brought  for  matter  of 
account,  or  for  that  which  is  the  result  of  an  account ; 
for  although  a  Court  of  law  has  jurisdiction  to  entertain 
an  action  for  matter  of  account,  yet  it  is  so  much  more 
convenient  to  take  an  account  in  a  Court  of  equity,  that 
the  Defendant  at  law  has  a  right  to  ask  a  Court  of 
equity  to  have  the  account  there  taken,  and  to  give 
him  an  injunction  to  restrain  execution  in  the  actiou, 
until  the  account  has  been  taken.  Or,  he  may  apply  to 
stay  trial  until  the  Defendant  has  put  in  his  answer,  in 
order  that  when  the  trial  takes  place  the  Defendant  at 

Vol.  I.     N.  S.  l 
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law  may  have  discovery.  This  is  the  common  course 
of  practice  ;  and  then,  if  the  Defendant  in  equity  wishes 
to  dissolve  the  injunction,  he  must  put  in  his  answer,  and 
when  he  has  done  so  he  must  obtain  the  common  order 
nisi ;  and  then,  unless  cause  is  shown,  he  makes  that 
order  absolute.  But  the  Court  felt  long  ago,  that  when 
the  Plaintiff  at  law  is  abroad,  the  Defendant  at  law 
might  take  advantage  of  that  circumstance  in  order  to 
delay  the  recovery  of  a  just  debt ;  and  by  coming  to  this 
Court  and  filing  a  bill  after  a  verdict,  after  he  had  taken 
advantage  of  every  defence  he  could  make  at  law,  he 
might  get  the  common  injunction,  and  then,  as  the 
answer  could  not  be  put  in  perhaps  for  a  long  time,  the 
Plaintiff  in  equity  would  obtain  the  benefit  of  that  ad- 
ditional delay.  The  Court  saw  the  mischief  of  this 
practice,  and  in  the  cases  referred  to,  all  of  which  were 
cases  in  which  the  bill  was  filed  after  verdict,  the  Court 
said  justice  requires  this:  when  you  are  filing  a  bill 
against  a  Plaintiff  at  law  who  is  abroad,  and  you  ask  to 
have  substituted  service  of  subpoena  on  the  attorney  of 
the  Plaintiff  in  the  action,  you  must  have  an  affidavit  of 
merits,  and  without  that  you  cannot  have  substituted 
service.  But  that  was  found  not  to  be  enough  when 
the  Defendant  in  equity  was  abroad ;  he  might  apply  to 
this  Court,  and  say  to  the  Plaintiff,  either  pay  into  Court 
the  money  recovered  at  law,  or  let  the  injunction  be  dis- 
solved. The  mischief  against  which  the  practice  was 
applied  was  undoubted,  and  it  would  have  been  a  gross 
abuse  and  denial  of  justice  if  the  Court  had  refused  to 
exercise  such  a  jurisdiction.  That  then  was  the  settled 
practice,  and  I  have  no.  doubt  that  practice  still  sub- 
sists. It  has  been  objected,  that  there  is  no  modem 
case  in  which  it  has  been  exercised.  But  are  there  any 
modem  cases  in  which  the  Court  has  refused  to  exercise  it? 
The  reason  that  no  such  cases  are  to  be  found,  is  no  doubt 
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this;  that  the  practice  was  taken  to  be  settled.  I  have 
no  doubt  whatever  that  the  practice  still  subsists,  and  if 
it  did  noty  it  ought  now  to  be  established.  The  want  of 
such  a  practice  would  cause  a  gross  abuse  of  justice 
under  the  form  of  justice. 
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Now  what  are  the  facts  of  this  case  ?  The  bill  was  filed, 
not,  it  is  true,  after  verdict,  but  it  was  filed  on  the  very 
same  day  on  which  the  trial  took  place.  And  under  what 
cireumstances!  The  action  was  brought  on  the  6th  of 
October,  1 849  :  on  that  day  the  summons  was  delivered. 
The  declaration  was  delivered  on  the  3rd  November. 
From  that  day  down  to  the  19th  January,  1852,  when  the 
cause  was  tried,  the  Plaintiff  in  equity  knew  what  case 
was  made  against  him,  and  what  was  his  defence.  He  put 
in  his  pleas,  and  issue  was  joined  on  the  25th  February, 
1850;  and  what  then  took  place!  First,  The  Defend- 
dant  at  law  obtained  a  commission  to  examine  a  witness 
at  San  Francisco ;  on  the  13th  April,  1850,  a  copy  of  the 
interrogatories  was  delivered ;  more  than  two  months  after 
that,  viz.  on  the  9th  July,  1860,  further  interrogatories 
were  delivered.  In  the  mean  time  the  Plaintiff  at  law 
obtained  his  commission  to  examine  his  witnesses.  His 
interrogatories  were  handed  to  the  Defendant  at  law  on 
the  21st  May,  and  application  was  made  to  the  Defendant 
to  know  whether  he  would  cross-examine  the  Plaintiff's 
witnesses.  On  the  4th  June  his  attorney  declined  to  do 
so.  The  Plaintiff '*s  commission  was  duly  executed,  and 
returned  in  October,  1850.  What  was  done  with  the 
commission  to  San  Francisco  does  not  appear.  Whether 
the  Defendant  at  law  abandoned  it  is  not  shown  ;  but  on 
the  10th  January,  1851,  that  is,  nine  months  after  the 
first  commission  to  San  Francisco^  the  Defendant  at  law 
obtained  a  second  commission  to  San  Francisco  to  exam- 
ine the  same  witness.     From  that  to  November,  1851, 
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nothing  appears  to  have  been  done^  and  on  the  21  si 
November,  1851,  that  is,  two  years  after  the  declaration, 
notice  of  trial  was  given.  The  next  thing  was,  that  on 
the  25th  November  the  Defendant  at  law  took  out  a  sum- 
mons for  leave  to  inspect  Noble's  documents,  and  for  stay 
of  proceedings  in  the  mean  time ;  but  the  Judge  saw  that 
this  was  merely  for  delay,  and  refused  the  application, 
and,  as  I  think,  justly.  On  the  28th  November  the  De- 
fendant at  law  took  out  another  summons  for  leave  to 
examine  Noble  on  interrogatories,  and  that  was  refused. 
The  Defendant  then,  on  the  29th  November,  took  out 
another  summons  to  put  off  the  trial  until  the  return  of 
his  second  commission  from  San  Francisco.  Instead  of 
appearing  in  support  of  this  sununons,  the  Defendant  at 
law  abandoned  it,  from  which  it  must  be  concluded  either 
tliat  he  did  not  want  the  return  to  the  commission,  or  did 
not  want  to  put  off  the  trial.  On  the  9th  December  the 
cause  was  called  on,  and  would  have  come  on  but  for  the 
absence  of  counsel.  The  Defendant  at  law  then  applied 
for  another  summons  for  leave  to  examine  Noble^  and 
that  application  was  also  refused.  On  the  9th  January, 
1862,  notice  of  trial  was  again  given,  and  then  the  De- 
fendant at  law  applied  to  the  full  Court  for  leave  to 
examine  Noble  on  interrogatories.  On  the  12th  the 
application  was  refused,  and  the.  Court  expressed  an 
opinion,  in  which  I  fully  concur,  that  it  was  made  for 
delay.  On  the  19th  the  cause  was  tried,  and  a  verdict 
returned.  The  Plaintiff  proved  his  case  by  the  very 
witnesses  whom  the  Defendant  had  refused  to  cross- 
examine.  A  verdict  for  about  3000/.  for  debt  and  costs 
was  returned.  On  the  same  day  the  bill  was  filed ;  and 
on  the  same  day  also  the  Plaintiff  in  equity  applied  for 
leave  to  substitute  service,  and  filed  an  affidavit  in  support 
of  his  application ;  and  so  rapid  were  the  movements  now 
of  the  Plaintiff  in  equity,  that  on  the  same  day  he  filed 
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his  bill,  filed  and  obtained  an  office  copy  of  his  affidavit, 
got  the  order  of  the  Court,  and  served  subpoena  on  the 
Defendant's  solicitor.  Now  if  he  had  done  all  this  on  the 
20tb,  it  is  admitted  the  practice  laid  down  by  the  cases 
would  have  applied  ;  but  it  is  said,  that  having  done  it  on 
the  day  on  which  the  verdict  was  given,  the  practice  was 
notiq>plicabIe.  Now,  is  a  party  to  be  permitted  to  delay 
for  two  years,  and  then,  having  availed  himself  of  every 
defence  at  law,  to  have  a  bill  ready  on  the  very  day  of 
trial,  and  then  to  say  the  practice  referred  to  does  not 
apply,  though,  if  twenty-four  hours  had  elapsed,  it  is  ad- 
mitted that  it  would!  Finding  as  I  do  the  practice 
existing,  considering  it  as  applicable  to  this  case  as  to 
any  of  those  referred  to,  I  think  if  there  were  no  more 
in  the  case,  it  ought  to  be  applied,  to  prevent  an  abuse  of 
the  proceedings  of  this  Court.  But  there  is  more  in  the 
case;  the  bill  properly  stating  that  the  account  be- 
tween the  parties,  if  taken,  would  show  a  different  result 
from  that  of  the  trial  at  law,  and  that,  upon  taking  such 
account,  no  balance,  or  a  very  small  balance,  or  at  any 
rate  much  less  than  the  sum  recovered  by  the  verdict, 
would  appear  to  be  due,  and  the  Plaintiff  having  to 
verify  the  merits  of  his  bill,  properly  but  most  cautiously 
abstains  from  alleging  either  his  knowledge  or  belief  that 
the  whole  of  the  3000/.  is  not  due ; — he  does  not  say  that 
the  sum  recovered  is  one  farthing  more  than  is  due,  but 
all  that  he  says  is,  that  some  time  in  1848  he  became  aware 
that  there  was  some  incorrectness  in  the  charge  made  to 
him  in  the  Defendant's  accounts  ;  but  he  does  not  allege 
that  now  he  has  any  knowledge  or  even  belief  of  any  such 
incorrectness,  and  certainly  he  does  not  state  or  refer  to 
any  particulars  of  improper  charge.  If  ever  there  was  a 
case  in  which  an  attempt  was  made  to  interpose  every 
delay  at  law,  and  then,  all  that  having  been  exhausted, 
by  bill,  to  use  the  process  of  this  Court  to  delay  the  pay- 
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Andebson 

V, 
NOBLB. 
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1852. 


Anderson 

V, 

Noble. 


ment  of  a  just  demand,  this  is  that  case.  I  have  no 
hesitation  in  applying  the  practice  laid  down  in  the  cases 
which  have  been  referred  to.  Even  if  the  bill  had  been 
filed  a  short  time  before  the  verdict,  the  practice  would, 
I  think,  be  applicable. 


The  order  was,  that  the  Plaintiff  in  equity  should  be 
at  liberty  within  three  weeks  to  pay  the  sum  mentioned 
in  the  notice  of  motion  into  court,  to  the  credit  of  the 
cause,  and  in  default  of  payment,  that  the  injunction 
should  be  dissolved. 
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BROUGHAM  v.  SQUIRE.  1862: 

26th  June. 

A  NDREW  L  YNCH  was,  in  1 843,  the  owner  of  three     ' ' 

policies  of  assurance,  for  1000/.,  2000/.,  and  2000/.,  Beed8 

efiected  in  the  Law  Life  Assurance  Office  on  the  life  of  Conttmction  of. 

one  James  Joyes^  of  Oalwaj/f  in  Ireland ^  subject  to  JV^- 

certain  claims  thereon  of  fV.  Witham^  who  was  one  of  -^-f  beinff  the 

the  Defendants.  ^^}!^^'  ""^^7^'^ 

pohaeft  of  in- 
surance on  the 

Being  unable  to  keep  up  the  policies,  he  applied  to  y^-     unable  to 

the  Plaintiff  to  assist  him,  and  an  arrangement  was  keep  them  up, 

entered  into  an 
agreement 
with  C,  for  the  purpose  of  C.  keeping  them  up.  The  agreement 
consisted  of  three  instruments  :  first,  a  letter,  by  which  it  was  stated 
that  C.  was  to  pay  the  premiums,  and  to  have  nis  advances  and  in« 
terest  secured  by  a  deposit  of  the  policies,  a  bond,  and  an  equitable 
mortgage  of  certain  estates.  No  time  was  specified  for  the  repayment 
of  the  advances  and  interest.  Secondly,  a  bond  for  6000/.,  re&rring 
to  the  letter,  for  repaying  the  advances  and  interest  at  the  expiration 
of  six  months /ram  the  death  of  B.  Thirdly,  an  agreement,  also  re- 
ferring to  the  letter  and  to  the  deposit  of  the  policies  to  secure  the 
payment  of  the  advances  and  interest  at  the  expiration  of  six  calen- 
dar months  from  the  death  of  B.,  by  which  agreement  the  advances 
and  interest  were  secured  to  be  paid  at  six  months  after  the  death  of 
B.,  upon  certain  estates. 

A,  died,  living  B.,  leaving  a  considerable  amount  of  advances  and 
interest  unpaid,  and  having  before  his  death  assigned  the  policies  to 
trustees,  for  his  creditors.  C  now  filed  his  bill,  claiming  to  have 
all  his  advances  and  interest  paid,  and  that  the  agreement  might  be 
varied,  and  made  to  conform  to  the  letter,  and  that,  if  necessary,  the 
policies  might  be  sold. 

Held,  first,  that,  upon  the  true  construction  of  the  three  instru- 
ments, C,  had  no  security  on  the  policies  available  till  after  the  expi- 
ration of  six  months  from  the  death  of  B. 

Secondly,  that  the  agreement  could  not  be  rectified,  there  being 
nothing  to  rectify  it  by,  except  the  letter  itself,  the  letter  and 
agreement  being  incorporated  in  effect  into  one  instrument,  and  the 
letter  not  specifically  pointing  out  the  time  when  the  security  was  to 
be  available. 
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1852.  come  to  which  produced  the  following  letter  from  Lynch 

Brougham.'     to  the  Plaintiff:- 

V, 

Squire.  "  Dear  Sir,  "  London,  3rd  July,  1843. 

"  The  following  is,  I  think,  the  basis  of  our  arrange- 
ment:— The  policies  for  2000Z.  each,  and  the  policy 
for  1000/.,  all  in  the  Law  Life  Office,  in  the  name  of 
James  Joyes^  of  the  town  of  Galway  in  Ireland^  to  be 
deposited  with  Messrs.  Bouverie  §f  Co.  of  London^ 
bankers,  together  with  my  bond,  in  the  penal  sum  of 
6000/.,  to  secure  what  may  be  advanced  from  time  to 
time  by  you,  your  executors,  administrators,  or  assigns, 
with  interest  at  5/.  per  cent,  and  an  equitable  mortgage 
in  writing  on  my  Lydigan  estate  in  the  county  of  Galway 
(not  to  be  registered).  Oh  the  above  security,  you,  your 
executors,  administrators,  and  assigns  are  to  advance, 
from  time  to  time,  the  premiums  to  become  payable  on 
the  above-mentioned  three  policies,  during  the  life  of  the 
said  James  Joyes. 

I  remain,  sir,  yours  truly, 
A,  H.  Lynch. "^ 


At  the  foot  of  the  letter  was  written  an  acceptance  of 
the  terms,  which  was  signed  by  the  Plaintiff,  and  was  in 
the  words,  ^^  I  accept  the  above  arrangement,  and  hereby 
undertake  to  fulfil  the  same  on  my  part.  Signed,  W. 
Brougham.  Witness,  Thomas  Bumingham.'"  On  the 
3rd  of  July,  1843,  a  bond  was  duly  executed  by  Lynchy 
•which  was  as  follows  : — *'  Know  all  men  by  these  pre- 
sents, that  I,  Andrew  Henry  Lynch  of  Queensquarej 
Bloomsbury,  in  the  county  of  Middlesex^  Esq.,  am  held 
and  firmly  boimd  to  William  Brougham  of  Grosvenor- 
square,  in  the  coimty  of  Middlesex,  Esq.,  in  the  penal 
sum  of  6000/.,  in  good  and  lawful  money  of  Great 
Britain,  to  be  paid  to  the  said  William  Brougham  or 
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hb  certain  attorney,  executors,  administrators,  or  as- 
signs.    For  which  payment  to  be  well  and  faithfully 
made,  I  bind  myself,  my  heirs,  executors,  and  adminis- 
trators, and  every  of  them  firmly  by  these  presents. 
Sealed  with  my  seal.      Dated  this  third  day  of  July, 
fcc,  and  in  the  year  of  our  Lord  1843.     Whereas  the 
above*bounden  Andrew  Henry  Lynch^  and  the  above- 
named  William  Brougham,  have  mutually  entered  into 
the  agreement  contained  in  the  letter  written  on  the 
third  side  of  this  bond,  addressed  by  the  said  Andrew 
Henry  Lynch  to    the    said    William  Brougham,  and 
accepted  by  him :     Now  the  condition  of  the  above- 
written  bond  or  obligation  is  such,  that  if  the  said 
Andrew  Henry  Lynch,  his  heirs,  executors,  and  admin- 
istrators, shall  and  do  well  and  truly  pay  or  cause  to  be 
paid  to  the  said  William  Brougham,  his  executors,  ad- 
ministrators,  or  assigns,  all  and  singular  the  several 
sums  of  money  to  be  advanced  by  the  said  William 
Brougham,  his  executors,  administrators,  or  assigns, 
in  payment  of   the  premiums  on  the    three    several 
policies  of  insurance  (mentioned  in   the   letter  above 
referred  to),  in  pursuance  of  the  said  agreement  so  en- 
tered into  as  aforesaid  (but  not  exceeding  the  sum  of 
3000/.),  together  with  interest  at  5/.  per  cent,  on  the 
said  several  sums  from  the  respective  times  of  their  being 
advanced,  at  the  expiration  of  six  calendar  months  after 
the  decease  of  James  Joyes,  mentioned  in  the  said  letter, 
then  the  above-written  bond  or  obligation  to  be  void,  or 
otherwise  to  remain  in  full  force  and  virtue."^ 


1852. 
Brougham 

V. 

SauiRK. 


The  letter  alluded  to  in  the  bond,  and  which  was 
written  thereon,  was  the  letter  above  set  out,  bearing 
date  the  3rd  day  of  July,  1843.  As  a  further  security  to 
the  Plaintiff,  the  Defendant,  William  Witham,  prepared 
an  agreement  bearing  date  the  same  3rd  day  of  July, 
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1852.  1843,  which  was  afterwards  signed  by  the  Plaintiff  and 

Brougham      ^V  Andrew  Henry  Lynch^  and  was  as  follows : — 


V, 

Squire. 


*'  An  agreement  made  between  Andrew  Henry  Lynch^ 
Esq.,  of  the  one  part,  and  William  Brougham^  Esq., 
of  the  other  part.  Whereas  the  said  Andrew  Henry 
Lynch  and  William  Brougham  have  mutually  entered 
into  an  agreement  contained  in  the  following  letter, 
addressed  by  the  said  Andrew  Henry  Lynch  to  the  said 
William  Brougham^  and  accepted  by  him,  the  said 
William  Brougham,  viz.'' 

(The  instrument  here  recited  the  letter  set  out  in 
p.  152,  and  the  Plaintiff's  acceptance  of  its  terms,  and 
proceeded) : 

''  And  whereas  the  said  three  policies  of  insurance  have 
been  accordingly  deposited  with  the  said  Messrs.  Bouverie 
^  Co. J  and  the  said  A.  H,  Lynch  has  given  his  bond  or 
obligation  in  writing,  bearing  even  date  herevdth,  in 
the  penal  sum  of  6000/.,  with  a  condition  thereunder 
written  for  making  void  the  same  on  payment  by  the 
said  A.  H.  Lynch^  his  heirs,  executors,  or  administra- 
tors to  the  said  William  Brougham,  his  executors,  ad- 
ministrators, or  assignsi  of  all  and  singular  the  several 
sums  of  money  to  be  advanced  by  the  said  William 
Brougham,  his  executors,  administrators,  and  assigns, 
in  payment  of  the  premiums  on  the  said  three  several 
policies  of  insurance  (mentioned  in  the  said  letter),  with 
interest  at  62.  per  cent,  from  the  respective  times  of 
their  being  advanced,  at  the  expiration  of  six  calendar 
months  after  the  decease  of  the  said  James  Joyes.  Now, 
therefore,  these  presents  witness,  and  the  said  Andrew 
Henry  Lynch,  in  consideration  of  the  undertaking  of 
the  said  William  Brougham,  contained  in  the  said  re- 
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cited  agreement,  doth  hereby  agree  to  charge  his  Lydir  1852. 

gan  cBtatee,  situate  in  the  county  of  Galway,  in  Ire^      Brougham 
landy  with  the  several  sums  of  money  to  be  advanced  by  v, 

the  said  William  Brougham^  his  executors,  administra-  Squirk. 
tors,  or  assigns,  in  payment  of  the  premiums  of  the  said 
three  several  policies  of  insurance,  during  the  lifetime  of 
the  said  James  Jayei,  as  aforesaid,  together  with  interest 
at  5/.  per  cent,  from  the  respective  times  of  such  several 
sums  of  money  being  advanced,  such  several  sums  and 
interest  so  charged  as  aforesaid  to  be  paid  at  the  expira- 
tion of  six  calendar  months  after  the  death  of  the  said 
James  Joyes^  the  said  policies  of  insurance  to  be  the  pri- 
mary security ;  and  the  said  bond  and  this  charge  to  be 
the  secondary  security  for  the  same,  and,  subject  thereto, 
the  said  policies  are  to  be  held  by  the  said  Messrs.  Bou- 
verie  ^  Co.^  in  trust  for  the  said  Andrew  Henry  Lynch^ 
his  executors,  administrators,  and  assigns.  And  the 
said  Andrew  Henry  Lynch  doth  hereby  agree,  at  his 
own  expense,  to  execute  a  legal  mortgage  of  the  said  es- 
tates for  the  purpose  aforesaid,  when  thereunto  required 
by  the  said  William  Brougham^  his  executors,  adminis- 
trators, or  assigns.'^ 

As  a  further  security  for  the  repayment  of  ail  monies 
to  be  advanced  by  the  Plaintiff,  according  to  the  agree- 
ment entered  into  as  aforesaid,  Andrew  Henry  Lynch 
duly  executed  a  deed  poll,  bearing  date  the  1st  day  of 
August,  1843,  purporting  to  be  an  assignment  to  the 
Plaintiff  of  the  policy  numbered  8999,  upon  the  trusts 
mentioned  in  the  agreement  dated  the  3rd  day  of  July. 
By  another  deed  poll,  bearing  date  the  same  1st  day  of 
August,  1843,  and  which  was  to  the  same  piu'port  and 
effect,  and,  with  a  few  exceptions,  in  the  same  words,  as 
the  previously  stated  deed-poll  of  the  same  date,  the 
policy  No.  3874  for  2000/.  was  assigned  by  the  De- 
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1852.  fendant  William  Witham  (who  had  a  prior  claim  there- 

Brougham      ^°)»  *^^  Andrew  Henry  Lynch^  to  the  Plaintiff  abso- 
V.  lutely,  upon  the  trusts  of  the  said  agreement  of  the  3rd 

Squire.  j^y  ^f  July,  1843.  As  a  further  security  for  the  repay- 
ment to  the  Plaintiff  of  such  advances  so  to  be  made  by 
him  on  account  of  the  premiums  from  time  to  time  to 
become  due  upon  the  said  policies,  the  policy  No.  4171, 
for  2000/.  was  by  a  deed  bearing  date  the  7th  day  of 
October,  1843,  assigned  by  Andrew  Henry  Lynch,  and 
the  Defendant  William  Witham  (who  was  therein  de- 
clared to  be  a  trustee  of  the  said  policy  for  the  said 
Andrew  Henry  Lynch)y  to  the  Plaintiff  absolutely,  to  be 
held  by  him  upon  the  trusts  declared  in  and  by  the  said 
agreement  of  the  said  3rd  day  of  July,  1843. 

The  Plaintiff  duly  paid  the  premiums,  and  it  seems, 
though  it  was  not  clear,  that  till  February,  1846,  Lynch 
duly  paid  interest.  On  the  13th  of  February,  1847, 
another  yearns  interest  upon  the  payments  and  advances 
80  made  by  the  Plaintiff  beciune  due,  but  Andrew  Henry 
Lynch  was  then  unable  to  pay  such  interest,  and  he  re- 
quested the  Plaintiff  to  allow  him  time  to  pay  the  said 
interest,  which  the  Plaintiff  consented  to,  upon  the  state- 
ment then  made  to  him  by  Andrew  Henry  Lynch,  that 
he  hoped  shortly  to  be  able  to  pay  the  interest.  In  the 
beginning  of  the  month  of  April,  1847,  the  Plaintiff  re- 
ceived a  letter  in  the  handwriting  of  the  wife  of  Andrew 
Henry  Lynch,  which  was  signed  in  his  name,  the  said 
Andrew  Henry  Lynch  being  unable,  from  paralytic  affec- 
tion, to  write  himself,  and  such  letter  was  as  follows : — 

^^Bouhgne-sur-mer,  30th  March. 
"  My  dear  Brougham, 
<•  It  was  a  great  subject  of  regret  to  me  that  you 
were  not  able  to  come  to  me  the  day  before  I  left.     I 
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thought  I  should  have  had  the  satisfaction  of  at  least 
bidding  you  farewell.  I  little  thought  the  last  time  I 
saw  you  of  what  would  happen  ;  I  trust,  however,  you 
will  not  suspect  me  of  saying  what  I  did  not  intend,  when 
I  said  I  would  pay  the  interest  on  the  money  advanced 
by  you  on  the  policies  for  the  last  year.  They  will  now, 
I  suppose,  become  the  property  of  another,  but  it  is  a 
great  consolation  to  me  that  you  must  be  paid  all  the 
money  advanced  by  you,  and  interest.  It  is  a  great  pity 
they  must  be  so  sacrificed.  I  have  only  now  to  thank 
you  for  all  your  kindness  to  me,  which  I  shall  ever  re- 
member.'' The  letter  contained  some  further  expressions 
immaterial  to  the  present  case. 


1852. 


Brougham 
Squirs. 


In  the  beginning  of  the  month  of  April,  1847,  and 
about  the  time  at  which  he  received  the  above  letter 
from  Andrew  Henry  Lynchy  the  Plaintiff  was  served  with 
a  notice,  which  was  of  the  date  and  in  the  words  fol- 
lowing : — 

**  To  William  Brougham,  Esq. 

''  Take  notice,  that,  by  an  indenture  dated  the  26th  day 
of  March  instant,  and  made  between  A.  H,  Lynch  of 
the  first  part,  John  Squire^  Richard  Williams^  Frederick 
Squire,  and  the  Honourable  Arthur  Kinnaird,  and  the 
several  other  persons  creditors  of  said  A,  H.  Lynch, 
who  had  subscribed,  or  who  should  subscribe  their  names, 
and  affixed  or  should  affix  their  seals  thereto,  of  the  se- 
cond part,  and  the  said  Frederick  Squire  and  Henry 
Stonor  of  the  third  part,  the  said  A.  H,  Lynch  did  as- 
sign (among  other  things)  all  the  policies  of  insurance 
on  the  lives  of  himself  and  James  Joyes,  and  all  the  mo- 
nies to  become  payable  thereon  (subject  to  the  charges 
thereon  respectively),  unto  the  said  Frederick  Squire  and 
Henry  Stonor,  their  executors,  administrators,  and  as- 
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1852. 


Brougham 

V. 

Squirk. 
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signs,  upon  the  trusts  therein  mentioned,  for  the  benefit 
of  his  creditors. 

«  Dated  this  29th  day  of  March  1847. 

"  Powell,  F.  ^  W.  Broderip,  and  Wilde, 
"  Solicitors  for  the  Trustees.''* 


Andrew  Henry  Lynch  died  shortly  before  the  filing  of 
the  bill.     The  prayer  of  the  bill  was  as  follows : — 

That,  it  might  be  declared  that,  under  or  by  virtue 
of  the  said  agreement,  bearing  date  the  3rd  day  of  July, 
184d,  Plaintiff  was  entitled  to  the  annual  payment  of 
interest  after  the  rate  of  6/.  per  cent,  per  annum,  upon 
all  sums  which  have  been  hitherto  advanced,  and  might 
thereafter  be  advanced  by  him  in  payment  of  the  pre> 
miums  which  had  become  due,  and  might  there- 
after  become  due  upon  the  said  policies.  And  that 
the  said  agreement  of  the  3rd  day  of  July,  1843,  might  be 
varied  for  that  purpose,  in  conformity  with  the  terms  of 
the  said  letter  of  the  3rd  day  of  July,  1843,  and  the  clear 
intention  and  understanding  of  and  between  Plaintiff 
and  the  said  A.  H.  Lynch^  Plaintiff  thereby  offering,  upon 
such  variation  being  made,  to  perform  the  said  agreement 
on  his  part ;  For  an  account ;  And  that,  if  necessary,  the 
said  policies,  or  some  or  one  or  them,  might  be  sold  by 
and  under  the  decree  of  the  Court.  And  that,  out  of 
the  proceeds  of  such  sale.  Plaintiff  might  be  paid  what 
should  be  found  due  or  what  should  thereafter  become 
due  to  him.  And  that  the  said  agreement  and  bond, 
bearing  date  respectively  the  3rd  day  of  July,  1843, 
and  the  said  assignments,  bearing  date  respectively  the 
1st  day  of  August,  1843,  and  the  7th  day  of  October, 
1843^  might  be  delivered  up  to  be  cancelled. 

The  cause  now  came  on  to  be  heard. 
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Mr.  Malins  and  Mr.  ErsHne  for  the  Plaintiff.  1852. 


The  P]ainiiff  Br&ugham  has  paid  the  premiums  from  Brougham 
1 843  down  to  the  present  time.  He  is  not  obh'ged,  as  the  ^  ^' 
Defendants  will  contend,  to  continue  paying  the  pre- 
miums ;  but  if  he  is,  he  is  also  entitled  to  interest  from 
time  to  time  upon  his  advances.  What  we  ask  is,  that  the 
policies  should  be  sold  to  repay  the  Plaintiff  what  he  has 
advanced ;  or  that  the  bond  may  be  reformed  according 
to  the  intention  of  the  parties,  which  was  clearly  that 
the  Plaintiff  should  have  interest  regularly.  Squire  and 
SUmar,  who  are  the  trustees  of  the  assignment  of  Lynch' s 
property,  admit  that  it  was  his  intention  that  interest 
should  be  paid  regularly  (their  answer  stated  their 
belief  to  that  effect),  and  that  is  the  condition  of  the 
letter;  the  bond  and  the  agreement  go  beyond  that, 
and  ought  to  be  rectified. 

Mr.  Olasse  and  Mr.  WUham^  for  the  Defendant 
Witham. 

The  only  equity  which  by  any  possibility  the  Plaintiff 
can  have,  is  to  have  the  instruments  rectified,  and  that 
he  fails  in  establishing.  There  is  no  proof  that  Lynch 
agreed  or  intended  to  pay  interest.  The  language  of  the 
letter  is  ambiguous ;  but  that  of  the  bond  and  agreement 
puts  a  construction  upon  it,  and  shows  clearly  that  no 
interest  was  to  be  paid  till  after  the  death  of  Joyes,  The 
policies  are  not  securities  for  the  payment  of  premiums  or 
interest  till  after  the  death  of  Joyes^  and  cannot  be  sold 
to  recoup  the  Plaintiff  as  against  others  having  also 
charges  upon  them. 

Mr.  Toller  for  the  trustees  of  Mr.  Lynch' s  assignment. 

Mr.  JMalins^  in  reply. 

The    intention   of    both    parties  was    clearly    that 
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1852.  Brougham  should  make  advances  from  time  to  time, 

Brougham      ^^^  ^^  interest  on  such  advances  was  to  be  paid  ;  that 

V,  iSy  paid  as  interest  usually  is,  yearly  or  half-yearly.     He 

Squire.         referred  to  the  letter  of  the  30th  March  for  the  purpose 

of  showing  that  Lynch  had  in  view  such  a  payment  of 

interest. 

The  Vige-Changellob  : 

The  questions  in  this  case  are  two.  First,  what  is 
the  construction  of  the  instruments  as  they  stand? 
Secondly,  whether^  if  the  construction  is  not  in  favour 
of  the  Plaintiff,  he  may  have  the  instruments  recti- 
fied f  On  the  construction  of  the  instruments,  I  may 
observe  that  it  is  impossible  to  imagine  any  transaction 
more  unusual.  There  are  three  principal  instruments 
an  dated  on  the  same  day,  constituting  in  effect  one 
transaction.  The  first  document  is  the  letter  from 
Mr.  Lynch  to  Mr.  Brougham.  [His  Honor  read  the 
letter  set  out  in  p.  152,  and  proceeded :]  And  at  the 
bottom  is  this  memorandum :  '*  I  accept  the  above 
amngements,  and  undertake  to  fulfil  the  same  on  my 
part. 

(Signed)  W.  Brougham.'' 

This  document  is  written  on  the  third  page  of  the 
sheet  of  paper  on  which  the  bond  is  written.  Then 
comes  the  bond  with  a  penalty  of  6000/.  [His  Honor 
read  the  material  parts  of  the  bond.] 

The  third  document  (treating  the  letter  and  the 
memorandum  as  one)  is  the  agreement  between  Mr. 
Lynch  and  Mr.  Brougham.  [His  Honor  referred  to 
the  terms  of  the  agreement  set  out  in  p.  154.]  This 
agreement  expressly    states  that  such  sums    are    to 
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be  paid  at  the  expiration  of  six  calendar  months  after  the 
death  of  James  Joyes.  These  are  the  documents  on  which 
the  question  turns.  There  are  others,  instruments  by 
which  the  policy  was  assigned  to  Mr.  Brougham^  but  they 
are  not  material  for  the  purpose  of  this  case.  As  to  these 
three  instruments,  the  question  arising  in  this  case  upon 
their  true  construction  is  not,  whether  Mr.  Brougham  can 
be  compelled  to  keep  up  the  premiums ;  nor  the  liability 
of  Mr.  Lynch  or  his  assets  to  pay  the  debt ;  nor  the  right 
of  his  representatives  to  compel  payment  of  the  pre- 
miums ;  but  the  right  of  the  Plaintiff  Mr.  Brougham^ 
arising  out  of  the  deposit  of  the  securities,  to  deal  with 
the  policies  themselves.  The  Plaintiff  says  his  right  is  to 
sell  the  securities  deposited  with  him,  at  least  for  the  pay- 
ment  of  the  interest,  and,  indeed  for  that  of  the  principal 
also ;  and  the  question  is,  whether  that  is  the  true  con- 
struction of  the  documents.  Now,  firstly,  as  to  the  letter 
of  the  3rd  July :  that  states  that  the  policies  and  bond 
shall  be  deposited  with  Messrs.  Bouverie^  to  secure  the 
advances  made  by  Mr.  Brougham^  with  interest  at  5  per 
cent.,  and  on  that  security  the  letter  says  Mr.  Brougham 
is  to  advance  the  premiums.  Mr.  Brougham  accepts 
that  arrangement,  and  undertakes  to  fulfil  it,  and  all  that 
he  had  to  do  was  to  pay  the  premiums  during  the  life  of 
Joyes.  If  the  matter  stood  there,  and  nothing  more  had 
been  done,  I  am  not  prepared  to  say,  that^  as  the  interest 
of  the  sums  advanced  fell  due,  Mr.  Brougham  might  not 
have  had  a  right  of  action.  Nothing  is  said  as  to  the 
period  of  payment ;  but,  even  on  this  document,  the  ob- 
vious purpose,  both  of  Mr.  Lynch  and  of  Mr.  Brougham^ 
was,  to  prevent  the  policies  being  sacrificed,  to  keep 
them  on  foot,  so  that  Lynch  might  have  the  full  benefit  of 
the  policies  whenever,  by  the  death  of  Joyesj  the  money 
should  become  payable.  It  is  clear  that  that  was  the 
intention  of  both  parties.  Now  on  the  same  day  on 
Vol.  I.     N.  S.  m 


1852. 

> ' 

Brougham 

V. 
8CIUIRB. 
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1852. 

BftOtJOHAM 

V. 

SauiRE. 


which  Lynch  wrote  that  letter,  the  other  instruments 
were  prepared.  The  bond  in  express  terms  refers  to 
that  letter,  and  stipulates  that  it  is  given  to  secure  the 
advances  and  interest  at  the  expiration  of  six  calendar 
months  sSter  the  death  of  Joyes.  The  agreement  recites 
the  letter  and  the  bond,  and  particularly  the  part  post- 
poning the  liability  to  pay,  and  then  stipulates  that  the 
mortgage  is  to  secure  the  premiums  and  interest,  speci- 
fying the  period  of  payment  at  the  expiration  of  six 
calendar  months  after  the  death  of  Joyes.  Whether 
there  was  any  obligation  on  Mr.  Brougham  to  keep  up 
the  premiums — whether  he  had  any  right  against  Lynch 
personally,  in  respect  of  the  interest, — he  has  no  security 
on  the  policy  for  the  return,  either  of  the  premiums  or 
the  interest,  except  within  six  months  after  the  death  of 
Joyes ;  and  if  this  were  the  whole  case,  he  would  have 
no  right  to  have  the  policy  sold. 


Then  as  to  the  other  question,  whether  the  Plaintiff  has 
a  right  to  have  the  bond  and  agreement  rectified.  When 
a  party  wishes  to  rectify  an  agreement  one  rule  is  plain  : 
he  must  have  some  draft  or  some  evidence  of  the  inten- 
tion by  which  to  rectify ;  and  the  question  here  is,  whe- 
ther there  are  any  materials  by  which  to  rectify.  If  these 
instruments  do  not  express  the  intention  of  the  parties, 
how  am  I  to  ascertain  their  intention  f  The  only  mention 
of  the  payment  of  interest  is  to  be  found  in  the  instru- 
ments themselves ;  and  so  far  as  it  is  in  evidence,  there 
is  the  fact  of  two  payments  by  Lynch  to  Brougham 
in  his  lifetime.  There  is  also  the  letter  written  by 
Mr.  Lynch ;  with  regard  to  the  bearing  of  that  letter, 
assuming  that  there  is  no  technical  difficulty  in  treating 
it  as  a  letter  Arom  Mr.  Lynch,  it  does  not  aflbrd  any 
available  evidence.  The  period  of  the  original  transac- 
tion was  1 843.    The  letter  was  written  in  March,  1847 ; 
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that  OBn  afibrd  no  indieati<»i  of  the  intention  of  the  1852. 

parties  in  entering  into  the  arrangements  of  1848.    The 
letter  written  after  I^ymdk  had  quitted  England^  ex- 
preeees  his   regret  that   he    had  failed   to  see    Mr. 
BramghoM  ;  but  before  that  he  had  seen  him.  (His  Honor 
went  into  an  examination  of  the  language  of  the  letter, 
and  said  be  oould  not  ecmdude  from  it  anything  which 
would  bind  Mr.  Lgneh  himself,  so  as  to  show  any  inten- 
tion to  pay  interest  at  any  time  during  the  life  of  Joye$.) 
As  to  the  other  drcumstance — the  payment  of  interest, 
— ^that  ^>pears  consistent  with  the  construction  of  the 
instruments.     Mr.  Lynch  with  gpreat  propriety  might 
say,  that  although  the  purpose  was  to  preserve  the 
policies,  and  although  they  were  to  be  considered  as  no 
security  till  the  death  of  Joyei^  still  he,  Mr.  Lyneh^ 
might  naturally  desire  to  pay  the  interest,  and   Mr. 
Srovgham  might  naturally  expect  it.    If  I  am  to  rectify 
these  instruments  at  all,  it  must  be  a  rectification  of 
the  bond  and  agreement — ^not  to  make  them  agree  with 
the  letter  of  July  ;  for  that  is  silent  as  to  the  particular 
details  of  the  security,  except  that  it  is  to  be  inferred 
that  the  policies  were  not  to  be  sold  till  the  death  of 
Jayes^  for  Mr.  Brougham  agrees  to  advance  the  premiums 
during  the  life  of  Joyes. — I  have  therefore  nothing  to 
rectify  the  instruments  by,  nothing  to  show  that  the 
intention  of  the  parties  is  one  way,  and  that  the  instru- 
ments have  carried  out  the  matter  difierently  from  the 
intention ;  on  the  contrary,  not  only  is  the  whole  one 
transaction,  but  the  bond  is  written  on  the  same  paper 
as  the  very  letter  by  which  it  is  said  I  ought  to  rectify 
the  instruments.     Now  in  this  state  of  things,  having  no 
better  evidence,  can  I  say  that  two  of  these  instruments 
carry  out  an  arrangement  difierent  from  the  intention, 
when  there  is  nothing  to  show  the  intention  but  the  legal 
instruments  themselves !    I  am  of  opinion  that  I  cannot 

ui 
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1852.  decree  rectification  of  any  of  the  instruments,  and  as  they 

Broug  am      8**''*^»  '  think  the  construction  is  clear,  that  whether  there 

V,  is  any  liability  in  Mr.  Brougham  to  pay  the  premiums, 

SauiRB.        — whether  he  has  any  right  of  action  or  not  against  the 

representatives  of  Mr.  Lynch — as  regards  his  rights 

under  the  securities  constituted  by  the  deposit  of  the 

policies,  his  right  does  not  extend  to  compel  repayment  of 

the  premiums  or  interest  during  the  life  oiJoyes.    Under 

these  circumstances,  I  can  make  no  other  decree  than  to 

dismiss  the  bill ;  and  I  must  dismiss  it  with  costs. 
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MAJOR  V.  MAJOR.  1852: 

_,  3rd  and  6th 

X  HIS  was  a  suit  to  administer  the  estate  of  Mcay  July. 

liobinson.     It  now  came  on  upon  exceptions   to  the  Bomd 

Master's  report,  and  the  substantial  question  before  the  BeUate  of. 
Court  was,  whether  a  certain  bond  given  by  one  Peter 


JKnightf  to   Winifred  Robinson^  Jane  Robimon^  and  A,  being  in- 

Mary  Robinsanj  and  which  eventually  became  the  pro-  c^^dD 

perty  of  Mari^  Robinson^  was  released  at  law,  and  if  three  tistera, 

not,   whether  there  was  any  equity  against  its  being  who  were  his 
»       J  near  relational 

enforced,  p^^  ^^^  Yom 

ownacooont 

The  real  and  personal  estates  of  Winifred  Robinson^  Secutor  of** 
Jane  Robinson^  and  Jdary  Robinson^  were  conveyed  his  father, 
and  assigned  by  them,  in  1830,  to  Thomas  Major  the  ^j^^'^^^^ ,  ^ 
elder,  since  deceased,  and  the  PlaintiiT,  Thomas  Mcgor  5qq/^    ^|.  ^^ 
the  younger,  upon  various  trusts,  which  it  is  unneccs-  time  of  the  giv- 
sary  to  set  out.     The  result  of  them  was,  that  under  ^^^^^^ 

give  it,  and 
agreed  to  do  so,  onlv  on  a  verbal  representation  that  it  was  not  in- 
tended to  be  enforced  imless  B.,  C,  and  D.  should  come  to  want, — an 
event  which  did  not  happen.  The  bond  remained  in  the  hands  of 
the  three  till  the  death  of  B.,  and  afler  her  death,  in  the  hands 
of  the  survivors,  and  after  the  death  of  C,  in  the  hancU  of  !>.,  whose 
property  (by  mutual  arrangements)  it  was  at  the  time  of  her  death. 
On  the  bond  was  found  the  following  endorsement :  "  This  bond  is 
never  to  appear  aiganst  A     Witness,  C,  D." 

This  was  dated  eleven  years  after  the  date  of  the  bond. 

It  was  not  made  clear  that  C.'«  name  was  written  by  herself:  it 
was  said  that  D.  had  written  it.  It  was,  however,  proved  that  if 
D.  had  written  it,  she  did  so  with  the  authority  of  C. 

Held,  that,  without  saying  whether  the  endorsement  amounted  to 
a  release,  which  was  a  legal  question,  there  was  an  equity  under  the 
circumstances  against  enforcing  the  bond ;  that,  if  put  in  suit,  the 
action  would  be  restrained  ;  and  that  there  was  nothing  due  on  the 
bond  to  the  estate  of  D 
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Major 

V, 

Major. 


mutual  wills  which  the  three  sisters  made,  Mcartfy  who 
was  the  survivor,  became  eventually  entitled  to  the  whole, 
and  her  will  took  effect  on  the  whole,  the  bond  in  ques- 
tion included.  Peter  Knight  was,  on  and  before  1831, 
indebted  to  the  Misses  Robinson,  on  his  own  account, 
in  a  sum  of  120/.,  and  as  executor  of  his  father,  in  a 
sum  of  370/. ;  and  the  sisters  pressing  for  some  security, 
a  bond  was  finally  agreed  to  be  given  by  him  for  500/., 
and  the  bond  was  executed  on  the  26th  August.  It 
was  a  common  money  bond,  and  on  it  was  found  endorsed, 
at  the  death  of  Mary  Robinson,  the  following  memo- 
randum : — ^^  This  bond  is  never  to  appear  against  Peter 
Knight.     Witness,  Mcary  Robinson,  Jane  Robinson^" 


Winifred  died  in  November,  1831.  The  signatures 
Mary  Robinson^  Jane  Robinson,  were  apparently  in 
the  same  handwriting,  and  it  was  said  it  was  the  hand- 
writing of  Mary ;  it  was,  however,  sufficiently  proved 
that  if  Mary  signed  for  her  sister,  she  did  so  with  her 
concurrence  and  approval. 


Peter  Knight  and  his  father  were  stated  by  the 
Misses  Robinson  to  be  their  only  relations.  After  the 
death  of  Winifred  Robinson,  no  interest  was  ever  required 
or  paid  by  Peter  Knight  on  the  bond ;  but  it  remained  in 
the  hands  of  Mary  and  Jane,  after  the  death  of  Winifred, 
till  the  death  of  Jane,  and  afterwards  in  the  hands  of 
Maryy  till  her  death.  The  date  of  the  endorsement 
was  eleven  years  after  the  date  of  the  bond,  viz.  in  1 842 ; 
and  as  to  the  execution  of  the  bond,  it  was  proved  that 
on  the  occasion  of  its  being  required  and  entered  into, 
Peter  Knight  objected  to  it,  and  only  yielded  on  a  verbal 
representation  that  it  was  not  intended  the  bond  should 
be  proceeded  upon  unless  the  Misses  Robinson  should 
come  to  want;  they  never  did  come  to  want,  but  all 


CASES    IN    CHANCERY. 


187 


died  in  easy  circumstances.  These  are  the  material 
facts  which  appeared  by  the  Master's  report,  and  upon 
them  he  found  that  nothmg  was  due  upon  the  bond  from 
Peter  Knight  to  the  estate  of  Mary  Robinson ;  to  this 
report  the  executor  of  Mary  Robinson  excepted. 

Mr.  Bacon  and  Mr.  Flather^  for  the  exceptions,  con- 
tended that  the  endorsement  was  no  release  at  law ;  and 
if  there  was  no  release  at  law,  there  could  be  none  in 
equity.  There  was  no  proof  that  Jane  had  authorized 
the  memorandum ;  and  in  fact  it  was  plain,  upon 
inspection,  that  both  signatures  were  in  the  same  hand- 
writing, and  that  was  shown  to  be  Marys,  It  was  a 
mere  voluntary  memorandum,  and  indicated  no  intention 
to  give  up  the  bond. 

Mr.  Willcock,  (with  whom  was  Mr.  Greene^)  for  Peter 
Knight^  in  support  of  the  Master's  report,  said  the  memo- 
randum showed  that  the  obligees  considered  the  neces- 
sity for  calling  in  the  money  as  passed,  and  that  they 
intended  to  release  the  bond :  Wehett  v.  Rdby  (a).  It 
is  written  on  the  bond,  that  it  is  not  to  be  enforced ;  the 
endorsement  is  therefore  a  direction  to  the  executor  not  to 
use  it.  The  bond  was  originally  delivered  on  the  condition 
that  it  was  only  to  be  used  if  the  ladies  wanted  the  money, 
and  to  be  abandoned  if  they  did  not  want  it ;  and  the 
writing  endorsed  shows  that  the  condition  was  satisfied. 
Indeed,  we  say  it  amoimts  to  an  actual  legal  release:  Aston 
V.  Pye  (6).  There,  there  was  a  condition,  but  here  the 
discharge  is  absolute.  Mary  Robinson  was  the  survivor, 
and  she  clearly  signed ;  therefore,  even  itJane  did  not  sign 
the  memorandum,  it  is  immaterial,  for  the  bond  was  in 
fact  Mary's.  But  in  fact,  Jane  did  sign,  or  authorized 
Mary  to  sign  for  her. 


1852. 


Major 

«• 
Major. 


(a)  2  Br.  P.  C.  386,  Ed.  Toml.  (6)  6  Ves.  349,  notis. 


168 


CASES    IN    CHANCERY. 


1852. 


Major 

o. 
Major. 


(The  Vice- Chancellor  intimated,  that  if  the  case 
depended  on  the  question  of  Jane's  having  signed,  or  if 
it  were  necessary  to  determine  whether  the  endorse- 
ment operated  as  a  release  at  law,  that  must  be  deter- 
mined in  an  action.) 


But  there  may  be  a  release  in  equity,  even  if  there  is 
none  at  law :  Reeves  v.  Brymer  (a),  where  the  Court 
sent  the  case  to  law,  was  different;  in  that  case  the 
Court  thought  there  was  no  equity.  Here  there  is  a 
release  in  equity,  which  may  be  even  without  writing : 
Flower  v.  Martin  (6),  Cross  v.  Sprigg  (c). 

Mr.  Cfreene. 

The  bond  was  originally  given  on  the  understand- 
ing that  it  was  not  to  be  enforced,  except  under  given 
circumstances.  The  memorandum  of  1842  shows  that 
it  was  not  intended  then  that  it  should  ever  be  enforced. 
The  debt  was  not  vfhoUy  Peter  Knight%  but,  to  the  extent 
of  870/.,  his  father's.  Peter  Knight  was  only  debtor  in 
respect  of  his  father^s  assets,  to  the  extent  of  370/. ;  that 
shows  the  probability  of  the  ladies  not  intending  to  use 
the  bond  unless  they  should  come  to  want^  the  expression 
proved  to  have  been  used  by  them.  It  has  also  been 
proved,  that  when  the  bond  was  given,  it  was  agreed  that 
Knight  was  not  to  be  put  to  any  expense  in  preparing 
it.  That  is  found  by  the  Master,  and  not  excepted  to, 
and  that  also  shows  the  intention  of  bounty  on  the  part 
of  the  ladies.  Now  the  ladies  did  not  come  to  want ; 
that  appears  by  the  Master^s  report,  and  that  finding 
is  not  excepted  to.  No  interest  has  ever  been  paid, 
from  1831  down  to  the  death  of  the  testatrix  in  1842  ; 


(a)  6  Yes.  516. 


(b)  2McN.  &Gk>rd.  113. 
(c)  6  Hare,  552. 
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that  18  found  by  the  Master,  and  not  excepted  to.  Now 
as  to  the  signing  of  the  memorandum :  it  is  proved,  by 
the  evidence  of  the  servant  of  the  Misses  Robinson^ 
that  they  stated  to  her  their  intention  that  the  bond 
should  not  be  put  in  force;  and  then  afterwards,  the 
memorandum  was  found  signed,  as  it  appears  now.  The 
suit  embraces  only  the  account  of  Mary's  estate,  and 
she  was  the  survivor.  She  is  unquestionably  bound,  and 
her  estate  is  the  one  entitled.  She  was  the  owner  of 
the  bond,  and  she  died  without  having  withdrawn  her 
expression  of  intention  manifested  by  the  memorandum. 
In  administering  her  estate  as  between  volunteers, — 
and  there  are  no  creditors  in  the  case, — ^her  direc- 
tion that  the  bond  is  not  to  be  enforced  cannot  be  dis- 
regarded. 


1852. 


As  to  sending  the  question  to  law  :  when  there  is  con- 
current jurisdiction,  this  Court  will  determine  the  legal 
question  itself.  The  Plaintiff  might,  at  the  hearing, 
have  asked  for  an  action ;  he  has  not,  but  has  submit- 
ted himself  to  this  jurisdiction :  he  cannot  now  repu- 
diate it. 


Mr.  Bckcon  in  reply. 

It  is  not  proved  that  Jane  Robinson  did  sign  the  en- 
dorsement on  the  bond  ;  on  the  contrary,  it  is  tolerably 
clear  that  she  did  not.  But  it  is  said,  that  although 
Jane  did  not  si&rn,  Mary  did,  and  that  is  enough;  and 
that  the  endorsement  operates  as  a  release.  No  case  has 
been  referred  to  in  which  such  a  memorandum  has  been 
held  a  release.  Aston  v.  Pye  was  a  case  of  a  promis- 
sory note:  and  satisfaction  of  a  note  may  be  much 
more  easily  presumed  than  release  of  a  bond.  It  would 
be  most  unsafe  to  treat  a  bond  as  released  by  a  writing 
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Major 

V, 

Major* 


purporting  to  be  under  the  hands  of  two  obligees,  when 
it  is  dear  that  one  of  them  did  not  sign  it. 

The  Viob-Chancellob  : 

This  case  involves  two  distinct  questions :  First,  What 
is  the  effect  of  the  endorsement  on  the  bond,  having  the 
names  of  Mary  and  Jane  Robinson  subscribed  to  it,  con- 
nected with  the  evidence  relating  to  the  endorsement?  Se- 
condly, What  are  the  circumstances  which  occurred  when 
the  bond  was  originally  given  i  and  if  the  circumstances 
are  proved,  then  what  is  the  effect  of  them !  for  the  case 
might  possibly  be  decided  on  the  effect  of  the  endorse- 
ment, as  to  the  question  whether  it  amounted  to  a  dis- 
charge ;  or  it  might  be  decided  on  the  question,  under 
what  circumstances  the  bond  was  originally  given.  Now 
as  to  the  effect  of  the  endorsement  on  the  bond,  and  the 
evidence  relating  to  the  circumstances  under  which  it 
was  made,  certain  facts  are  found  by  the  Master,  which 
I  shall  assume  to  be  true,  as  the  finding  of  the  Master 
is  not  excepted  to.  Among  other  facts,  the  Master  finds 
that  Winifred  Robinson  and  her  sisters  had  often  stated 
that  Peter  Knight  and  T.  Knight  were  their  only  rela- 
tions* To  this  finding  there  is  no  exception.  Then  there 
is  another  finding,  to  which  there  is  no  exception,  to  the 
effect  that  after  the  death  of  Winifred^  Peter  Knight 
never  paid  any  interest  on  the  bond.  These  facts  I  must 
take  to  be  true.  Then  whether  Jane  Robinson  signed 
the  endorsement  herself  or  not, — whether  Mary  Robin- 
son wrote  the  name  of  Jane  Robinson  or  not,  either  by 
her  direction  or  by  guiding  her  hand, — this  fact  is  esta- 
blished, that  the  memorandum  was  put  on  the  bond 
with  the  consent  of  Jane ;  and  she  afterwards  told  the 
debtor  what  had  been  done. 


Under  these  circumstances,  the  question  whether  the 
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memonuidam  on  the  bond  operates  as  a  release  or  dis* 
charge  of  the  bond,  or  as  a  bar  to  the  right  of  the  exe- 
cutor to  recover,  appears  to  me  to  be  a  legal  question. 
I  cannot  understand  how,  if  the  memorandum  is  not  a 
bar  at  law,  it  can  be  a  bar  in  equity.  If  the  memoran- 
dum had  been  given  for  valuable  consideration,  it  might 
be  otherwise ;  being  voluntary  on  the  part  of  Mcary  and 
JasM  Robimonj  no  benefit  passing  to  them,  I  am  at  a 
loss  to  understand  how,  if  the  memorandum  is  not  a  bar 
at  law,  I  can  say  it  operates  as  an  equitable  discharge. 
If,  then,  the  only  question  were  that  which  depends  on 
the  effect  of  the  endorsement,  I  do  not  see  how  I  could 
avoid  sending  that  question  to  law.  But  the  second 
question  is,  whether,  referring  to  the  other  matters 
arising  at  the  creation  of  the  bond,  there  is  anything 
to  induce  me  to  say  that,  irrespectively  of  the  question 
whether  the  indorsement  operates  as  a  release,  the  Court 
will  hold  it  inequitable  to  allow  the  executor  to  recover 
on  the  bond.  Now  I  must,  for  this  purpose,  look  at 
the  eighth  exception,  which  goes  to  the  finding  as  to 
the  circumstances  which  took  place  at  the  time  of  the 
creation  of  the  bond.  Now  the  Master  has  found  the 
facts  on  the  evidence  of  Mrs.  Hart^  a  disinterested, 
respectable,  and  credible  witness,  who  deposes  as  to 
what  took  place  in  her  presence.  Her  evidence  is 
contradicted  by  that  of  the  Plaintiff  Major ;  that  is,  of 
a  party  not  merely  technically  interested  as  Plaintiff,  not 
merely  as  the  representative  of  the  supposed  creditors  of 
Mary  Robinson^  but  one  who  is  directly  and  beneficially 
interested.  The  Master  has  arrived,  under  these  cir- 
cumstances, at  the  conclusion  that  the  evidence  of  Mrs. 
Hart  should  be  adopted,  as  more  to  be  relied  on  than 
that  of  Major. 


1852. 

^ . 9 

Major 

o. 
Major. 


It  has  been  argued  before  me,  that  I  am  bound  to 
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'^ . ' 

Major 

V. 

Major. 


doubt  Major  J  for  reasons  Iiaving  nothing  to  do  with  his 
conduct  in  this  matter,  but  with  certain  conduct  in  other 
matters,  and  particularly  with  his  having  been  found 
guilty,  in  a  totally  distinct  matter,  of  perjury.  On  this, 
I  can  only  say  that  the  facts  are  not  before  me,  and  I 
cannot  assume  them.  Discarding,  then,  all  these  extra- 
neous matters,  I  think  the  Master  would  be  justified  in 
doing  what  a  jury  would  do,  if  Mrs.  Hart  had  been 
examined  on  the  one  side,  and  Major  on  the  other, 
before  a  jury.  I  think  the  jury  would  be  justified  in 
believing  Mrs.  EiarU  The  Master  has  arrived  at  the 
same  conclusion ;  I  agree  with  him,  and  therefore  as  to  the 
facts  found  by  him,  depending  on  this  evidence,  I  must 
assume  them  to  be  true.  (The  facts  thus  found  were 
those  already  stated,  relating  to  the  circumstances  under 
which  Peter  Knight  originally  executed  the  bond.)  The 
Master  finds  also,  that  of  what  was  owing  from  Knight^ 
370L  was  due  from  him  as  executor  of  his  father ;  tliat 
the  bond  was  given  by  Knight  after  objection  made  by 
him,  and  a  representation  to  him  that  it  was  not  in- 
tended that  he  should  pay  the  bond ;  that  the  money, 
being  chiefly  due  from  him  as  executor,  and  partly  only  on 
his  own  account,  it  was  not  intended  it  should  be  called 
for,  except  in  case  of  the  ladies  coming  to  want ;  that  to 
that  representation  he  yielded,  and  that  the  bond  was 
accordingly  executed.  Now  ttiese  ladies  did  not  come 
to  want ;  on  the  contrary,  they  died  in  affluent  circum- 
stances. And  then  I  find  that  eleven  years  after  the  bond 
was  given,  the  endorsement  was  made  on  it  with  the 
assent  of  Jane  Robinson^  she  and  her  sister  Mary  being 
then  the  surviving  sisters,  to  the  efiect  that  the  bond 
was  not  to  appear  against  J^ntyA^.  Now,  in  this  view  of 
the  case,  I  am  not  called  on  to  decide  whether  the  en- 
dorsement amounted  to  a  release  or  discharge  of  the 
bond,  but  only  to  decide  this  question,  whether  by  the 
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effect  of  the  circumstances  attending  the  giving  of  the 
bond,  there  is  an  equity.  Part,  a  large  part  indeed,  of 
the  money  for  which  it  was  given  was  not  due  from 
Knight  personally,  but  only  in  respect  of  the  assets  of  his 
father ;  he  and  his  father  were  near  relations  of  these 
ladies,  the  parties  to  whom  the  money  was  to  go ;  no  in- 
terest was,  it  seems,  ever  demanded  or  ever  paid  ;  and 
after  eleven  years  from  the  creation  of  the  bond,  this  me- 
morandum was  indorsed  on  it  by  one  of  the  surviving 
sisters,  with,  at  least,  the  consent  of  the  other.  It  appears 
to  me  that  I  have  here  not  a  legal  but  an  equitable  case ; 
and  the  question  is,  whether,  consistently  with  the  au- 
thority of  the  case  before  the  Lord  Chancellor,  and  with 
Cross  V.  Sprigg^  I  can  determine  that  if  an  action  were 
brought  against  the  bond  debtor  by  the  executor  of 
Mary  Robinson^  I  ought  if  a  bill  were  filed  to  restrain 
that  action,  to  grant  an  injunction.  If  I  ought  not  to 
restrain  that  action,  I  ought  not  now  to  make  any  de- 
claration, but  to  direct  an  action.  But,  as  I  am  of  opi- 
nion that  if  such  an  action  were  brought,  I  ought  to 
grant  an  injunction,  I  am  justified  in  coming  to  the 
conclusion  that  the  Master  is  right,  and  that  nothing 
is  now  due  on  the  bond  (a) . 


1852. 


Major 
MAjoa. 


(a)  Some  difficulty  arose  as  to  oyermling  some  of  the  ex- 
ceptions, on  account  of  the  particular  mode  in  which  the  facts 
were  found  by  the  Master,  and  the  consequent  form  of  the 
exceptions.  This,  howeyer,  did  not  affect  the  substance  of  the 
decision,  and  the  reporter  has  not  thought  it  material  further 
to  notice  thero.^ 
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1852:  HARRIS  V.  POYNER. 

31st  July.       rp 

*      X  HIS  was  a  suit  for  the  administration  of  the  estate  of 


Construction  of,  ^^^^^  Poyner.    The  Plaintiff,  A,  F,  Harris^  was  the 

Tenant  for  life  representative   of   the  tetator^s    son ;   the   Defendants 

and  remainder-  ^^^  Sarah  PoyneTy  the  testator's  widow  ;  and  Charles 
man,  .     , 

Conversion.      Harris^  the  husband  of  the  Plaintiff.     William  Poyner^ 

Repairs.  the  testator,  after  giving  by  his  will  certain  specific 
A  testator  gave  chattels,  proceeded  thus  : — And  as  to  all  that  my  free- 
all  his  residu-  hold  messuages  or  tenements,  and  premises,  with  the 
and  his  stock  appurtenants,  and  situated  in  Buckinghatn-street^  in 
mortgages,  and  the  Strand,  in  the  county  of  Middlesex,  And  as  to  all 
securities  for  other  my  real  estate,  whatsoever  and  wheresoever ;  and 
other  his  per-  likewise  as  to  all  my  stock  in  the  public  funds  of  this 
sonal  estate  and  kingdom  ;  mortgages  and  securities  for  money,  and  all 
and  his  son*^  *  other  my  personal  estate  and  effects,  whatsoever  and 
upon  trust  for  wheresoever,  not  hereinbefore  by  me  disposed  of,  or 
his  wife  for  life,  wherein  the  whole  and  absolute  interest  is  or  are  not 
annuity  for  his  hereinbefore  by  me  disposed  of,  I  give,  devise,  and  be- 
son ;  and  after  queath  the  same  and  every  part  thereof,  and  all  my  estate, 
au'thTdeviW^  term,  and  interest  therein,  with  their  respective  appur- 
and  beaueathed  tenants,  unto  and  to  the  use  of  my  said  dear  wife  the  said 
freehold  and  Sarah  Poyner^  and  my  said  only  son  the  said  WUUam 
and  personal  es-  ^'  Poyner,  my  executrix  and  executor  herein  named 
tate,  of  which  and  appointed,  their  heirs,  executors,  administrators, 
hiLriheTMirlv  *"^  assigns,  according  to  the  respective  natures,  tenures, 

interest,  upon 

trust  for  his  son  absolutely.  The  testator  left  leaseholds,  as  to  which 
at  the  time  of  his  death  he  was  liable  to  the  landlord  for  repairs,  and 
they  were  afterwards  repaired  at  the  widow's  expense. 

Held,  first,  that  the  widow  was  entitled  to  the  leaseholds  in 
specie. 

Secondly,  that  the  repairs  were  to  be  borne  by  the  residue,  and  not 
by  the  tenant  for  life. 
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ttnd  qualities  thereof,  upon  the  trusts  following ;  that  is 
to  say,  upon  trust  during  the  natural  life  of  my  said  wife 
and  her  remaining  my  widow,  to  pay  to  or  permit  and 
suffer  her  to  receive  and  take  the  net  or  clear  rents, 
issues  and  profits,  dividends  and  annual  proceedings, 
and  income  of  all  my  said  devised  freehold  and  residuary 
real  and  personal  estate,  as  aforesaid,  after  paying  all 
outgoings  and  expenses,  and  the  aforesaid  annuity  or 
yearly  sum  of  100/.  to  my  said  son,  by  equal  quarterly 
payments  as  aforesaid,  for  her  absolute  use ;  and  in 
case  my  said  wife  shall,  after  my  decease,  marry  again, 
then  upon  trust,  during  the  remainder  of  her  natural 
life,  to  receive  and  pay  the  said  net  or  clear  rents  and 
profits,  interest,  dividends,  and  annual  proceeds  and  in^ 
come  of  all  my  said  devised,  freehold  and  residuary,  real 
and  personal  estate  as  aforesaid,  after  paying  all  out- 
goings and  expenses,  and  the  aforesaid  annuity  or  yearly 
sum  of  100/.  to  my  said  son  as  aforesaid,  into  the  proper 
hands  of  my  said  wife  for  her  separate  use,  independent 
of  any  husband  with  whom  she  may  intermarry,  and 
who  shall  not  intermeddle  therewith  ;  neither  shall  the 
same  or  any  part  thereof  be  subject  or  liable  to  his 
power,  control,  debts,  or  incumbrances,  nor  to  any 
mortgage,  sale,  assignment,  or  other  incumbrances  there- 
of, of  or  by  my  said  wife  signed.  1  direct  and  declare 
the  receipt  and  receipts  of  my  said  wife,  signed  with  her 
own  hand,  in  the  event  of,  and  after  such  her  se- 
cond marriage  and  notwithstanding  any  coverture,  shall 
at  all  times  be  good  and  sufficient  discharge  for  such  rents 
and  profits,  interest  and  dividends,  and  annual  produce 
and  income,  as  in  and  by  such  receipt  and  receipts  shall 
be  acknowledged  and  expressed  to  be  received;  and 
from  and  after  the  decease  of  my  said  wife,  then  as  to 
all  my  said  devised  and  bequeathed  freehold  and  re- 
siduary, real  and  personal  estate  as  aforesaid,  with  their 
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respective  appurtenances,  and  of  which  my  said  wife  is  to 
have  the  clear  yearly  income  for  her  life  (subject  as 
aforesaid),  upon  trust  for,  and  I  do  give,  devise,  and  be- 
queath the  same  and  every  part  thereof,  and  all  my 
estate,  term,  and  interest  therein,  with  their  appurten- 
ances, unto  and  to  the  use  of  my  said  only  son,  the  said 
WiUiam  8.  Poyner,  his  heirs,  executors,  admmistrators, 
and  assigns,  for  his  and  their  absolute  use  and  benefit 
for  ever*  And  I  direct  that  the  same  may  be  conveyed, 
assigned,  and  paid  to  him  and  them  accordingly.  And 
I  do  hereby  nominate,  constitute,  and  appoint  my  said 
wife,  so  long  as  she  remains  and  continues  my  widow  and 
unmarried,  but  not  loQger,  and  my  said  son  William  S. 
Paynefy  executrix  and  executor  of  this  my  will. 


The  testator  died  in  April  1843.  The  widow  and  the 
son  both  proved  the  will.  Part  of  the  residuary  estate 
of  which  the  testator  died  possessed  was  leasehold ;  at 
the  time  of  his  death  the  greater  part  of  this  was  in  a 
bad  state  of  repair;  and  it  appeared  by  the  Master^s 
report,  that  at  that  period  it  would  have  cost  900/.  to 
put  the  leasehold  premises  in  repair.  Four  years  after 
the  testator^s  death,  the  landlord  required  the  premises 
to  be  put  in  a  state  of  repair,  and  the  widow  and  the 
son  caused  repairs  to  be  executed,  and  the  expense  was 
paid  by  the  widow  by  instalments,  she  receiving  the  in- 
come of  the  testator's  estate,  and  thereout  paying  these 
instalments,  the  debts,  funeral  and  testamentary  ex- 
penses, and  the  annuity  to  the  son. 

The  son  died  in  June  1848,  leaving  the  Plaintiff  his 
widow,  to  whom  he  devised  and  bequeathed  his  real  and 
personal  estate,  appointing  her  his  executrix,  and  she 
afterwards,  in  August,  1849,  married  the  Defendant 
Charles  Harris. 
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The  cause  came  on  now  on  further  directions,  and  two 
questions  were  made :  Ist,  Whether  the  leaseholds  ought 
to  be  converted ;  2ndly,  Whether  the  expense  of  the  re- 
pairs was  to  be  borne  by  the  widow,  or  whether  it  was 
to  be  borne  by  the  residuary  personal  estate  of  the 
testator. 


1852. 

^ . 9 

Harris 

V. 
POYNKR. 


Mr.  Baily  and  Mr.  Rawlinson^  for  the  Plaintiff. 

On  the  let  point,  The  widow  of  the  testator  does  not 
take  the  leaseholds  in  specie,  but  subject  to  the  usual 
rule  of  conversion ;  that  is  clearly  the  general  rule,  and 
there  is  nothing  in  the  will  to  vary  it.  The  testator 
does  not  specifically  refer  to  his  leaseholds;  he  only 
specifically  mentions  his  real  estate,  stock,  and  mort- 
gages; it  is  not  necessary  there  should  be  an  actual 
direction  to  convert. 

2ndly,  On  the  question  of  the  repairs,  assuming  that 
the  tenant  for  life  is  entitled  to  enjoy  the  leaseholds  in 
specie,  the  Defendant,  to  maintain  her  contention,  must 
say  that  a  tenant  for  life  has  a  right  to  call  on  the  re- 
mainderman to  put  leasehold  premises  in  repair.  There 
is  no  authority  for  that.  Hickling  v.  Bowyer  (a)  de- 
cides the  contrary  ;  that  a  person  taking  a  specific  gift 
of  leaseholds  must  repair.  [They  cited  also  Tracey 
V.  Tracey  (J)  and  Marsh  v.  Wells  (c).]  It  may  be 
admitted  that,  as  between  the  estate  and  the  covenantee^ 
the  executor  would  be  liable  to  pay  out  of  the  general 
estate,  the  repairs  which  ought  to  have  been  made  by 
the  testator ;  but  that  does  not  show  that,  as  between 
tenant  for  life  and  remainderman,  the  remainderman 
is  to  pay. 


fa)  If)  Jar.  137.  {b)  2  Br.  128. 

(c)  2  Sim.  &  Stu.  87. 
Vol.  I.     N.  S.  n 


178  CASES    IN   CHANCERY, 

1852.  Mr.   Walford,  for  C  Harru^  the   husband  of  the 

Harris         Plaintiff,  argued  in  the  same  interest. 


V. 
POYNER. 


Mr.  Bczcon  and  Mr.  Baggaller/^  for  the  widow,  the 
Defendant,  cited,  on  the  question  of  conversion,  Blunt  v. 
Hopkins  (a),  Pickering  v.  Pickering  (6). 

Mr.  Bailtfy  in  reply. 

The  Vice-Chancellor  : 

The  first  question  is,  whether,  according  to  the  terms 
of  the  bequest  of  this  residuary  property,  that  portion  of 
it  which  consists  of  leasehold  estates  ought,  as  between 
the  tenant  for  life  and  the  reversioner,  to  be  converted 
and  invested  in  investments  of  a  permanent  character. 
[His  Honor  stated  the  portion  of  the  will  set  out  in  pp. 
1 75  and  1 76,  and  proceeded :  ] — So  far  it  is  a  devise  and  be- 
quest of  all  the  testator^s  real  estate  and  all  his  residuary 
personal  estate,  to  the  wife  and  son,  upon  certain  trusts. 
It  specifies  a  particular  freehold  estate,  and  it  specifies 
stock  in  the  public  funds,  mortgages,  and  securities  for 
money,  but  does  not  specify  any  other  portion  of  the  real 
estate.  It  does  not  specify  leaseholds ;  but  it  is  a  be- 
quest to  the  trustees  of  this  property,  and  all  the  tes- 
tator's estate,  term,  and  interest  therein ;  and  it  is  be- 
queathed to  the  two  trustees,  according  to  the  respective 
natures,  tenures,  and  qualities  thereof.  Then  the  ques- 
tion is,  What  are  the  trusts  declared,  and  of  what  pro- 
perty !  The  trusts  are  in  these  terms : — "  Upon  trust 
during  the  natural  life  of  my  said  wife,  and  her  remain- 
ing my  widow,  to  pay  to  or  permit  and  suffer  her  to  re- 
ceive and  take  the  net  or  clear  rents,  issues,  and  profits, 
interest,  dividends,  and  annual  proceeds  and  income  of 

(a)  7  Sim.  43.         (h)  2  Beav.  31  ;  and  4  Myl.  &  Or.  289. 
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all  my  said  devised  freehold  and  residuary  personal  estate 
as  aforesaid.^  Although  this  is  not  conclusive^  up  to 
this  pointi  instead  of  any  indication  of  an  intention  that 
the  property  should  be  converted,  it  appears  to  me 
that  the  testator  meant  that  the  wife  was  to  have  the 
income  of  that  identical  real  and  personal  estate,  which 
he  had  thus  devised  and  bequeathed.  Of  course,  it  is 
^'  paying  all  outgoings  and  expenses,  and  the  aforesaid 
income  or  yearly  sum  of  100/.  to  the  son  by  equal  quar- 
terly  payments  as  aforesaid.^  This  is  for  the  wife's 
absolute  use.  Now,  though  there  is  mention  of  rents 
there,  I  agree  with  the  argument  that  the  word  rents 
may  apply  to  the  real  estate;  it  is  not  necessary  to 
refer  that  to  the  rents  of  the  leasehold  estate ;  still,  al- 
though up  to  this  point  I  do  not  think  that  what  has 
been  said  by  the  testator  is  quite  conclusive  upon  the 
point,  I  think  the  indication  is  in  favour  of  an  intention 
not  to  convert,  rather  than  of  an  intention  to  convert. 
Then  the  will  goes  on  thus :  ^^  And  in  case  my  said  wife 
shall,  after  my  decease,  marry  again,  then  upon  trust 
during  the  remainder  of  her  natural  life,  to  receive  and 
pay  the  said  net  or  clear  rents  and  profits,  interest, 
dividends,  and  annual  proceeds  and  income  of  all  my  said 
devised  freehold  and  residuary  real  and  personal  es- 
tate as  aforesaid,  after  paying  all  outgCHngs  and  expenses, 
and  the  aforesaid  annuity  or  yearly  sum  of  100/.  to  my 
said  son  as  aforesaid,  into  the  proper  hands  of  my  said  wife, 
for  her  separate  use  ;^^  and  the  usual  direction  that  the  re- 
ceipt of  the  wife  should  be  a  good  discharge  during  cover- 
ture. That  is  in  fact  merely  continuing  to  the  wife,  in  case 
she  marries  again,  the  same  life  interest,  but  for  her  separ 
rate  use,  to  protect  her  against  the  control  of  any  husband 
she  might  marry ;  and  then  comes  this  limitation  :  *^  And 
from  and  after  the  decease  of  my  said  wife,  then,  as  to 
all  my  said  devised  and  bequeathed  freehold  and  resi- 
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duary  real  and  personal  estate  as  aforesaid,  with  their 
respective  appurtenances,  and  of  which  my  said  wife  is 
to  have  the  clear  yearly  income  for  her  life,  subject  as 
aforesaid,  I  do  give,  devise,  and  bequeath  the  same  and 
every  part  thereof."  Now  observe  the  following  words : 
''  and  all  my  estate,  term,  and  interest  therein^  with  the 
appurtenances,  unto  and  to  the  use  of  my  said  only  son, 
the  said  William  Stapleton  Poyner^  his  heirs,  executors, 
administrators,  and  assigns,  for  his  and  their  own  abso- 
lute use  and  benefit  for  ever  ;  and  I  direct  that  the  same 
may  be  conveyed,  assigned,  and  paid  to  him  and  them 
accordingly/^  And  then  he  nominates  his  wife,  during 
her  widowhood,  and  the  son,  to  be  the  executrix  and 
executor.  Now  it  appears  to  me  clear,  that  what  the  tes- 
tator considered  he  was  giving  to  his  son  upon  the  wife*s 
death,  was  the  identical  property  which  he  had  before 
bequeathed  to  the  trustees  upon  the  trusts ;  and  he  re- 
peats the  expression,  ^'  all  my  estate,  term,  and  interest 
therem."  Whatever,  then,  was  the  testator's  estate, 
term,  or  interest  in  any  portion  of  the  property  which  he 
was  devising  to  the  trustees,  that  same  estate,  term,  or 
interest  he  meant  the  remainderman  to  take,  and  that 
same  estate,  term,  or  interest  was  that  of  which  the  in- 
come was  to  be  enjoyed  by  the  widow  for  her  life.  It 
appears  to  me  then  clear,  that  the  testator  meant  no 
conversion  of  the  property ;  he  meant  the  property,  for 
such  estate,  term,  or  interest  as  he  had  in  it  when 
he  should  die,  to  be  enjoyed  in  specie,  first  by  his  wife, 
and  then  enjoyed  in  specie  by  the  son  after  her  death. 
It  is  true  that  what  the  son  would  enjoy  would  be  less  in 
value  than  it  would  be  at  the  time  of  the  testator's 
death,  because  a  part  of  that  would  be  wearing  out ;  but 
still,  what  he  appears  to  me  to  have  meant,  judging  from 
the  terms  he  has  used,  was,  that  the  property  was  to 
continue  in  specie  until  after  the  death  of  the  wife,  in 
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prder  that  in  specie  it  might  go  to  the  son.  I  am  of 
opinion,  therefore,  that  there  was  no  intention  to  con- 
vert the  property  ;  on  the  contrary,  that  there  was  an 
intention  that  the  property  should  be  enjoyed  in  specie. 

Now  it  has  been  justly  observed,  that  the  direction  that 
the  property  should  be  enjoyed  in  specie  does  not  neces- 
sarily make  any  particular  portion  of  the  property  a  spe- 
cific legacy,  in  the  ordinary  sense  of  a  specific  legacy ;  it 
is  still  part  of  the  residue  ;  it  is  a  residuary  gift,  with  a 
direction  that  the  residue  shall  not  be  converted.  That 
is  the  effect  of  it. 


1852. 


Next,  how  does  this  afiect  the  other  question !  which  is 
this :  The  testator,  at  the  time  when  he  died,  having  been 
in  the  possession,  or  the  holder  of  this  leasehold  property, 
had,  in  violation  of  the  covenants  in  the  leases  under 
which  he  held,  suffered  the  property  to  fall  into  dilapida- 
tion ;  and  it  appears  by  the  Master's  report,  that  the 
amount  of  the  dilapidation  which  had  occurred  at  the 
time  when  the  testator  died  was  900/.  He  had  violated 
his  covenants ;  and  I  must  assume  that  the  testator 
would  have  been  liable  to  the  landlord  in  an  action  for 
damages  for  breach  of  covenant.  Shortly  after  the  tes- 
tator's death,  the  landlord  seems  to  have  made  applica- 
tion to  the  widow,  and  to  have  given  formal  notices  to 
her,  and  to  have  called  upon  the  parties  to  make  good 
the  dilapidations ;  upon  which  the  widow  and  the  son 
together  took  measures,  the  effect  of  which  is  that  the 
widow,  as  I  understand^  paid  the  amount  of  the  dilapi- 
dations, not  all  in  one  sum,  but  paid  them  by  degrees, 
so  as  to  satisfy  the  landlord's  demand.  Then  comes  the 
question,  Is  the  widow  to  bear  that  expense  out  of  her 
own  pocket,  or  is  it  to  be  home  by  the  testator's  resi- 
duary estate !     Now  the  cases  which  have  been  cited,  I 
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confess  do  not  appear  to  me  to  govern  the  present  case. 
Whether  m  the  case  of  a  dry  specific  legacy  of  a  sepa- 
rate leasehold,  where  the  testator  was  liable  for  dilapida- 
tions at  the  time  of  his  death, — ^whether  as  between  that 
specific  legatee,  and  the  person  entitled  to  the  general 
residue  of  the  personal  estate,  the  specific  legatee  should 
discharge  that  amount  of  dilapidation  out  of  the  general 
estate,  or  not, — ^the  principle  of  such  a  case  does  not 
appear  to  me  to  govern  the  present  case  at  all.  In  the 
case  before  Lord  TVuro,  Hickling  v.  Bawyer,  his  Lord- 
ship decided  against  the  specific  legatee,  principally  upon 
the  terms  used  in  the  will,  though  he  certainly  goes  on 
to  say  that,  irrespective  of  those  terms,  and  upon  general 
principle,  he  should  still  have  decided  the  same  way ;  and 
I  must  assume  that  to  be  right.  But,  assuming  it  to  be 
right  (although  I  confess,  if  it  bad  been  res  integra,  I 
should  have  questioned  it  very  much, — not  upon  the  terms 
of  the  will  in  that  case,  but  upon  the  general  principle), 
that  was  a  question  as  between  the  specific  legatee  of  a 
separate  leasehold,  and  the  residuary  legatee  of  general 
personal  estate.  Here  it  is  a  question  as  between  the 
tenant  for  life  and  the  remainderman  or  the  reversioner, 
of  an  aggregate  mass  of  property,  all  constituting  the  re- 
siduary real  and  personal  estate,  of  which  the  leaseholds 
in  question  form  only  a  component  part. 


[Mr.  Baily. — The  leaseholds  constitute  the  whole  of 
the  residue.] 


The  Vice- Chancellor. — That  may  be;  it  may  turn 
out  that  they  do  so ;  except  that  I  see  the  testator  men- 
tions his  stock  in  the  public  funds,  and  his  mortgages 
and  securities  which  he  might  have  ;  he  left  none,  but 
he  meant  to  leave  some,  and  thought  he  should  leave 
some.     But,  however  that  may  be,  it  appears  to  me. 
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that  without  at  all  pretending  to  infringe  upon  the 
anthority  of  the  case  before  Lord  Truro^  whose  autho- 
rity, of  course,  I  am  bound  to  submit  to,  this  is  a  case 
so  entirely  different,  that  very  different  principles  are 
applicable  to  it.  And  it  appears  to  me,  that  in  this  case, 
where  there  is  a  tenant  for  life  and  remainderman  or 
reversioner,  under  the  same  will,  of  a  largo  mass  of  pro- 
perty, consisting  partly  of  this  leasehold  property,  and 
that  all  this  was  subject,  at  the  time  when  the  testator 
died,  to  the  payment  of  9002.  to  the  landlord,  to  make 
good  the  dilapidations  incurred  up  to  that  time,  that 
upon  every  general  principle,  the  tenant  for  life  ought  not 
to  bear  that  charge.  In  fact,  if  the  landlord  had  thought 
fit  he  might  have  taken  away  the  benefit  of  this  lease* 
hold  property  from  both  parties,  by  insisting  upon 
entering  for  breach  of  the  condition.  But  to  prevent 
that,  as  well  as  to  prevent  an  action  for  damages,  the 
parties  very  wisely, — the  tenant  for  life  and  the  remain- 
derman, being  also  the  executor  and  executrix, — arranged 
that  the  payment  should  be  made.  That  payment  was 
made,  and  the  result  or  effect  of  that  payment  being 
made,  was  that  the  property  is  preserved  for  the  benefit 
of  those  who  are  interested  in  the  residue ;  that  is,  pre- 
served for  the  benefit  of  the  tenant  for  life  and  the  re- 
mainderman. It  appears  to  me,  that  if  there  had  been 
a  fund  of  money  or  of  stock,  or  any  general  fund,  part  of 
the  residue,  that  ought  to  be  applied  in  payment  of  this 
900/.  But  whatever  the  residue  be, — whether  it  be  in 
one  shape  or  another,  whether  it  be  large  or  small, — it 
appears  to  me,  to  the  extent  of  the  residue,  it  ought  to 
go  in  discharge  of  this  900/. 
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February, 
and  1st  March. 

'^ ^ 

Issue, 

Statutes, 

Construction, 

Lands  Clauses 

Consolidation 

Act. 


Principles  on 
v?hich  a  court 
of  equity  pro- 
ceeds in  direct- 
ing and  acting 
upon  the  result 
of  an  issue  to  a 
court  of  law. 
When  the 
verdict  is  such 


EX  PARTE  THE  FREEMEN  AND  STAL- 
LINGERS  OF  SUNDERLAND. 

EX  PARTE  THE  BISHOP  OF  DURHAM. 

Mr.  BETHELL,  Mf.  Wllcock,  Mr.  Hugh  HiU,  and 
Mr.  C  Hall  were  for  the  Freemen  and  Stallingers ;  and 

Mr.  Stuarty  Mr.  Faher^  Mr.  Athertoriy  and  Mr.  Ma- 
nisty^  for  the  Bishop. 

The  case  was  argued  on  the  10th  and  llth  February. 
On  the  Ist  of  March,  the  Vice-Chancellor  delivered  the 
following  written  judgment.* 


The  Vice-Chancellor: 
These  two  petitions  call  upon  the  Court  to  deter- 
as  not  to  decide    mine  who  is  entitled  to  the  sum  of  3410/.,  which  was 

volved  in  the        P*^^  "^  ^y  ^^^  York^  Newcastle^  and  Berwick  Railway 
issue,  this  Court  Company,  as  the  purchase-money  for  about  six  acres  of 

wi    no  go  land,  part  of  Sunderland  Town  Moor,  lyinff  in  the  parish 

into  the  evidence  '^  ^         ^  '  ./    o  r      ^ 

to  decide  upon  of  Sunderland^  which  six  acres  were  taken  by  the  rail- 
it  itself,  the  ob-  ^^y  company  under  the  powers  of  its  Act.    This  must,  of 
not  being  course,  depend  upon  the  question,  who  was  the  rightful 
merely  to  elicit  owner  of  the  six  acres  of  land  at  the  time  when  the  land 
evidence,  but  to  ^^^  ^^^^  .     ^j^^  ^.^jj         company, 
obtam  the  assist-  •'  .^  r     .^ 
ance  of  the  opi- 
nion of  a  jury,          *  The  Reporter  was  not  present  during  the  arguments  ;  the 

imaer  tne  direc-  f^^j^g  however,  and  the  material  arguments,  are  noticed  in  the 
tion  of  a  judge.     .  j  . 

The  79th  sec-  Judgment. 

tion  of  the 

Lands  Clauses  Consolidation  Act  applies  only  to  the  jurisdiction  of 
equity  in  ordering  money  to  be  paid  out,  and  not  to  that  of  a  court 
of  law  in  determining  the  rights  of  parties  in  an  issue. 
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The  claimants  are  the  Bishop  of  Durham  and  the  1852. 


/ 


Corporation  of  the  Freemen  and  Stallingers  of  Sunder-        ^^  parte 

land.    There  is  no  third  claimant,  nor  any  apparent  Freemen  and 

possibility  of  a  third  claimant ;  and  therefore,  to  one  or  Stallingers 
other,  or  to  both  of  the  two  claimants,  the  sum  in  ques-  land. 

tion  must  ultimately  be  awarded. 

Both  the  claimants  having,  in  the  early  part  of  last 
year,  petitioned  the  Court,  it  seems  to  have  been  felt  by 
the  counsel  on  both  sides,  that  the  question  as  to  the 
ownership  of  the  six  acres  of  land  in  question,  was  pro- 
per to  be  tried  by  an  issue,  to  be  directed  to  a  court  of 
law ;  and  accordingly,  without  arguing  the  merits  of  the 
question  before  this  Court,  and  adducing  evidence  in 
support  of  the  respective  claims,  an  issue  was  arranged 
by  the  parties  or  their  counsel,  and  an  order  was  made 
by  Lord  Cranworthy  dated  the  28th  March,  1861,  in 
these  terms  :  — "  The  freemen  and  stallingers  were  to 
affirm,  and  the  Bishop  to  deny,  that  the  six  acres  or 
thereabouts,  part  of  the  tract  of  land  called  Sunderland 
Town  MooTy  taken  by  the  railway  company  for  the  pur- 
poses of  their  undertaking,  were,  and  that  every  part 
thereof  was,  on  the  1st  February,  1849,  the  soil  and 
freehold  of  the  said  freemen  and  stallingers,  and  that  the 
same  were  not,  nor  was  any  part  thereof,  on  the  day 
and  year  last  aforesaid,  the  soil  and  freehold  of  the  said 
Lord  Bishop  of  Durham ;  and  the  freemen  and  stallingers 
af&rm  that  some  part,  and  the  lord  bishop  denied  that  any 
part,  of  the  premises  were  on  the  said  day  the  soil  and 
freehold  of  the  freemen  and  stallingers;  the  Court  being 
desirous  to  ascertain  by  the  verdict  of  the  jury,  whether 
or  not  the  whole  of  the  hereditaments  or  any  part  was  or 
were,  on  the  said  1st  day  of  February,  1849,  the  soil  and 
freehold  of  the  freemen  and  stallingers.^^  By  this  form  of 
issue,  the  corpora£ion  was  made  the  Plain  tiff-at-law. 
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1862.  The  issue  was  accordingly  tried  at  Durham  on  the 

Ex  parte        91st  July,  1851,  before  Mr.  J.  Vaughan  Williams  and  a 

Frxxmenand   special  jury. 

Stallingers 

ofSundkr-         ^,  ,       ,  ,         , 

LAND»  J^he  case  set  up  by  the  corporation  was,  that  the 

freemen  and  stallingers  were  a  corporation  by  prescrip- 
tion, and  that  as  a  corporation  they  had  been,  from 
before  the  time  of  legal  memory,  owners  of  the  soil  and 
freehold  of  the  whole  of  the  tract  of  land  called  the 
Sunderland  Town  Moor^  including  the  six  acres  in 
question. 

The  case  set  up  by  the  Bishop  of  Durham  was,  that 
he,  in  right  of  his  see  of  Durham^  was  the  lord  of  the 
manor  of  Houghton-le- Spring ;  that  the  tract  of  land 
called  Sunderland  Town  Moor  (including  the  six  acres 
in  question)  was  part  of  the  waste  of  that  manor ;  and  that 
therefore  the  soil  and  freehold  of  the  manor  were  vested 
in  him  as  lord  of  the  nuinor ;  and  at  the  same  time  he 
admitted  that  the  corporation  was  entitled  to  the  herb- 
age or  vesture  or  pasturage  of  the  moor,  though  not  to 
the  soil  and  freehold. 

Much  evidence  (chiefly  documentary)  was  adduced  on 
both  sides  in  support  of  the  respective  claims. 

The  learned  Judge,  in  smnming  up  the  case  to  the 
jury,  went  with  the  utmost  care  and  pains  through  all 
the  details  of  the  evidence,  pointing  out  to  them  mi- 
nutely and  clearly,  and  I  need  hardly  say  most  impar- 
tially, all  the  points  for  their  consideration  on  each  por- 
tioa  of  the  evidence ;  and  having  done  that,  he  concluded 
his  sumnung  up  thus: — '^Now,  gentlemen,  this  is  the 
evidence  on  the  one  side  and  the  other.  You  will  have 
to  judge  for  yourselves.    The  question  is,  is  the  evidence 
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adduced  on  behalf  of  the  Bishop  of  a  nature  so  powerful,  1852. 

that,  notwithstanding  the  long  series  of  acts  of  owner-        Exnart% 
ship,  so  unequivocal,  so  public,  and  so  notorious,  on  the   Frbxmkn  and 
part  of  the  Plaintiflb,  you  think  the  title  is  in  the  bishop,    Stallinobhs 
and  that  those  acts,  notwithstanding  their  publicity  and  land. 

notoriety,  were  merely  the  acts  of  usurpers, —  if  you 
think  so  you  must  find  for  the  Defendant ;  if  you  think 
not,  then  you  must  find  for  the  Plaintiffs.  If  your  minds 
are  equally  balanced,  and  you  cannot  make  them  up, 
inasmuch  as  the  burden  of  proof  is  on  the  Plaintifib,  you 
must  find  for  the  Defendant.^ 

The  jury  found  a  verdict  for  the  Defendant,  but  they 
delivered  their  verdict  in  these  terms : — *^  We  find  for 
the  Defendant  in  accordance  with  his  Lordship^s  direc- 
tion, neither  party  having  made  out  their  title  to  our 
satisfaction.'*' 


Each  of  the  contending  parties  has  now  presented  a 
further  petition,  insistmg  that  the  effect  of  the  trial  has 
been  to  establish  the  right  of  the  Petitioner. 

It  is  contended,  on  the  part  of  the  corporation  of 
freemen  and  stallingers,  1st,  That  the  mere  fact  of  the 
verdict  being  in  favour  of  the  Bishop  is  inunaterial,  and 
that  an  examination  of  the  evidence  at  the  trial  will  lead 
this  Court  to  the  conclusion  that  the  right  to  the  soil 
and  freehold  of  the  land  in  question,  and  not  merely  to 
the  herbage  or  pasturage,  was  and  is  vested  in  the  cor- 
poration ;  and  that  therefore  the  Court  should  disregard 
the  verdict,  and  award  the  3410/.  to  the  corporation; 
2ndly,  That  the  evidence  at  the  trial,  if  it  did  not  conclu- 
sively prove  the  right  of  the  corporation  to  the  soil  and 
freehold  of  the  land,  at  least  proved  that  the  corporation 
was  in  possession ;  and  that,  under  the  79th  section  of  the 
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1852.  Lands  Clauses  Consolidation  Act,  the  corporation  is  to 

"g,    '     -  be  deemed  to  have  been  lawfully  entitled  to  the  land,  the 

Freemen  and    Bishop  having  failed  to  establish  a  better  title ;    and 
Stallingers   3raiy,  That  if  the  Court  should  not  accede  to  either  of 
LAND.  those  views,  there  ought  to  be  a  new  trial  of  the  issue, 

on  the  grounds  of  misdirection  of  the  learned  Judge,  and 
of  the  verdict  being  against  the  evidence.  On  the  other 
hand,  it  is  insisted  for  the  Bishop  of  Durham^  that  he 
has  the  verdict  in  his  favour ;  that  the  verdict  is  justified 
by  the  evidence ;  that  the  acts  of  ownership,  which  were 
proved  at  the  trial  to  have  been  done  by  the  corporation, 
had  reference  to  their  possession,  not  to  the  soil  and  free- 
hold, but  only  of  the  herbage  and  right  of  pasture,  to 
which  their  title  is  admitted  ;  or,  at  all  events,  were  acts 
of  usurpation,  and  that  the  evidence  proved  the  Bishop's 
own  possession  of  the  soil  and  freehold. 

Upon  one  point  in  these  several  arguments,  I  enter- 
tain no  doubt.  I  am  clearly  of  opinion  that  I  cannot 
regard  this  verdict,  though  in  form  a  verdict  for  the 
Bishop,  as  expressing  the  opinion  of  the  jury  that  the 
right  is  vested  in  his  lordship.  The  jury,  in  delivering 
their  verdict,  declare  that  neither  party  had  made  out 
his  title  to  their  satisfaction,  and  that  they  find  for  the 
Defendant. in  accordance  with  the  learned  Judge'*s  di- 
rection, which  was,  that  if,  upon  considering  the  evidence, 
their  minds  were  equally  balanced,  and  they  could  not 
make  them  up,  they  should  find  for  the  Defendant.  In 
fact,  they  would  equally  have  found  for  the  freemen 
and  stallingers,  if  they  had  happened  to  be  the  De- 
fendants. 

Inasmuch,  then,  as  the  verdict  leaves  the  question  en- 
tirely undecided,  can  the  Court  enter  into  an  examina- 
tion of  the  evidence  laid  before  the  jury,  and  itself  de- 
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cide  the  case  at  once  in  favour  of  either  of  the  parties  1852. 

upon  its  own  view  of  the  effect  of  that  evidence  ?     In  my        ^^  mtrte 

opinion  it  cannot.     This  Court  uses  the  machmery  of  an    Freemen  and 

issue  for  the  purpose  of  ascertaining  the  opinion  which  a    ^tallingers 

jury,  under  the  direction  of  one  of  the  Judges,  may  form  land. 

with  respect  to  the  question  sent  for  trial,  and  not  as  a 

mere   instrument   to   elicit    evidence   upon  which  this 

Court  is  to  pronounce  its  own  decision  on  the  question. 

This  Court  will,  indeed,  upon  an  application  for  a  new 

trial,  look  into  the  evidence  for  the  purpose  of  examining 

whether  there  has  been  any  such  miscarriage  at  the  trial 

as  to  justify  it  in  refusing  to  be  bound  by  the  verdict, 

and  in  granting  a  new  trial,  but  not  for  the  purpose  of 

pronouncing  its  own  decision  on  the  case  irrespective  of 

the  verdict. 

On  a  similar  ground  I  consider  that  I  cannot  go  into 
the  evidence  before  the  jury,  in  order  to  try  whether  it 
is  proved  by  that  evidence  that  the  corporation  of  the 
freemen  and  stallingers  were  in  possession  of  the  land  at 
the  time  when  it  was  taken  by  the  railway  company. 
And  there  is  this  additional  reason  why  I  ought  not  to 
go  into  the  evidence  for  that  purpose,  viz.,  that  no 
issue  was  directed  to  try  the  question  who  was  in 
possession. 

It  therefore  remains  with  me  to  consider  whether 
there  ought  to  be  a  new  trial.  It  is  contended,  on  the 
part  of  the  freemen  and  stallingers,  that  there  ought  to 
be  a  new  trial,  on  the  ground  of  misdirection  in  the 
learned  Judge,  and  it  is  insisted  that  he  misdirected  the 
jury  in  the  following  particulare : — 1st,  In  stating  to 
them,  thflt  if  they  should  be  satisfied  that  the  Bishop  was 
at  any  time  since  the  disabling  statute  of  Elizabeth  the 
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1852.  owner  of  the  soil,  he  still  continued  to  be  so,  omitting  all 

Ex  parte  retS^^nce  to  the  Statute  of  Limitations ;  and  2ndlyy  That 

Frxbmbn  AND  he  did  not  tell  the  jury  that  by  the  79th  section  of  the 

Stallingbrs  Ljyjjg  Clauses  Consolidation  Act,  the  freemen  and  stal- 

OF  SUNDBR- 

LAKD.  lingers  bemg  m  possession  bs  owners,  ought  to  be  deemed 

the  owners^  unless  they  were  satisfied  that  the  Bishop  had 
made  out  his  title.  With  respect  to  the  first  point  there 
is  no  doubt  that,  under  the  29th  section  of  the  Statute  of 
Limitations  (3  &  4  WiU.  IV.  c.  27),  if  the  Bishops  of 
Durham  had  once  been  in  possession  of  the  land,  and 
had  been  dispossessed,  and  since  the  time  of  such  dis- 
possession, a  period  of  not  less  than  sixty  years  had 
elapsed,  comprising  two  incumbencies  of  the  bishopric, 
and  six  years  of  a  third  incumbency,  the  right  of  the 
Bishop  would  be  extinguished.  But  it  is  equally  clear, 
that  if  the  counsel  for  the  freemen  and  stallingers  at  the 
trial  meant  to  rely  on  that  statute  as  the  foundation  of 
their  title,  the  onus  lay  upon  them  to  show  that  the  pe- 
riod of  time  during  which  the  Bishops  of  Durham  were 
aUqged  to  have  been  out  of  possession,  not  only  amounted 
to  sixty  years,  but  also  comprised  two  incumbencies,  and 
SIX  years  of  a  third  incumbency.  But  so  far  from  the 
counsel  for  the  corporation  having  attempted  to  show 
this,  their  leading  counsel,  in  his  reply,  declared  very  ex- 
plicitly that  he  did  not  mean  to  set  up  a  title  founded  on 
a  possession  during  the  period  mentioned  in  the  29th 
section  of  the  Statute  of  Limitations,  but  that  he  relied 
upon  possession  as  the  strongest  possible  evidence  of 
title ;  and  he  referred  to  the  Statute  of  Limitations  only 
as  evincing  the  feeling  of  the  Legislature  on  that  point. 
It  does  not  appear  to  me,  therefore,  that  there  was  any 
misdirection  of  the  Judge  in  this  respect.  Nor  do  I 
think  there  was  any  misdirection  in  omitting  all  refer- 
ence to  the  79th  section  of  the  Lands  Clauses  Consoli- 
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dation  Act ;  for  that  section  appears  to  me  to  have  been  1852. 

intended  only  as  a  direction  to  this  Court  howi^  should        Ex  parte 
act  in  any  case  in  which,  upon  an  application  for  the  mo-    Frbemkn  and 
ney  paid  in  or  deposited  by  the  railway  company,  it  should        ^^!l^!^^ 
be  unable  to  arrive  at  a  satisfactory  conclusion  as  to  what  ijlnd. 

party  was  lawfully  entitled  to  the  land ;  and  I  think 
that,  upon  an  issue  directed  by  this  Court,  for  the  pur- 
pose of  enabling  it,  if  possible,  to  arrive  at  a  satisfactory 
conclusion  on  that  point,  it  would  have  been  a  miscar- 
riage to  have  directed  the  jury  to  have  any  regard  to 
that  section  of  the  Act.  Indeed,  the  counsel  for  the 
corporation,  at  the  trial,  seem  to  have  been  of  that 
opinion,  for  they  did  not  make  the  least  attempt  to 
draw  the  attention  of  the  Judge  or  jury  to  the  section  of 
the  Act  in  question.  I  am  of  opinion,  then,  that  there 
was  no  misdirection  in  the  learned  Judge's  summing  up 
to  the  jury,  and  I  cannot  say  that  the  verdict  was 
against  evidence,  for  I  must  consider  that  in  effect  there 
was  no  verdict  at  all  deciding  the  question  of  right  in 
favour  of  either  party. 

But  though  I  cannot  concur  in  the  reasons  upon 
which  it  is  contended  that  there  ought  to  be  a  new  trial, 
of  the  issue,  yet  I  am  satisfied  that  I  have  no  alternative 
but  to  send  the  case  again  to  a  court  of  law  on  this 
simple  ground,  that  the  trial  which  has  been  had,  has 
not  been  attended  with  any  such  result  as  this  Court  can 
act  upon.  I  do  not,  however,  think  that  I  ought  simply 
to  send  the  same  issue  to  be  tried  again.  The  course 
which  appears  to  me  to  be  the  best  calculated  to  produce 
such  a  result  as  would  enable  this  Court  to  dispose  of 
the  money  is  this :  to  direct  two  issues,  the  one  to  try  the 
right,  and  the  other  to  try  the  fact  of  possession.  In 
the  first  issue  I  shall  make  the  Bishop  of  Durham  the 
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1852.  Plaintiff;  that  is,  he  shall  affirm,  and  the  corporation 

Ex  parte  ^^^^  deny,  that  the  land  in  question  was,  on  the  1st 

Freemen  AND  February,  1849,  the  soil  and  freehold  of  the  Bishop  of 

Stallingers  Durham.     And  in  the  second  issue  I  shall  make  the 

OF  Sl}NDER- 

LANo.  corporation  of  the  freemen  and  stallingers  the  Plaintiffs ; 

that  is,  the  corporation  shall  affirm,  and  the  Bishop  shall 
deny,  that  on  the  1st  February,  1849,  the  corporation 
was  in  possession  of  the  soil  and  freehold  of  the  land,  as 
being  the  owners  thereof,  or  in  receipt  of  the  rents  of 
such  soil  and  freehold,  as  being  entitled  thereto. 
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WALDRON  V.  SLOPER.  1852: 

1st  June. 

A  HIS  was  a  claim  to  have  the  sum  of  766Z.  2«.  5d.,   J^  .,  -^-   ,-.  ' 

Equitable  Mort- 

formerly  in  the  hands  of  the  trustees  of  a  certain  deed,  gage, 

dated  the  25th  of  June,  1 842,  and  afterwards  paid  into     Prioritiee  be- 
Court,  paid  to  the  Plaintiff,  as  prior  equitable  mort-  naaeee 

gagee  of  one  Matthews.  Lachee. 

Bankrupt, 

In  May,  1833,  Sloper  mortgaged  certain  real  estate,    ^'^^^*' 

by  a  deed  of  that  date,  to  Sievewright^  to  secure  2500Z.,  

Sloper,  in  1833, 
mortgaged  certain  real  estate  to  Sievewright,  with  a  power  of  sale, 
under  which  the  property  was  sold  in  1842  to  a  purchaser  who 
transferred  his  contract  to  Sievewright.  There  was  a  balance  after 
paying  off  Sievewright,  and  there  being  accounts  between  Sloper  and 
Matthewsy  this  balance  was  placed,  under  a  deed  of  25th  June,  1842, 
in  the  hands  of  trustees  to  be  dealt  with  by  arbitration  between  Slo- 
per and  Matthews. 

In  1834,  Sloper  had  made  an  equitable  mortgage  of  the  property  to 
Mattheu^, 

In  January  1 840,  Matthew*  deposited  these  deeds  with  Waldron, 
the  Plaintiff,  by  way  of  equitable  mortgage. 

In  April  1 842,  Matthews  applied  to  the  Plaintiff  for  the  loan  of 
the  deeds,  telling  him  he  wanted  them  to  enable  the  purchase  to  be 
completed,  and  promising  to  return  them  forthwith.  He  did  not 
return  them  forthwith,  and  the  Plaintiff  never  applied  to  have  the 
deeds  back  for  more  than  four  years  In  May  1843,  Matthews  de- 
posited the  deeds,  by  way  of  mortgage,  with  Pinchneg,  who  now  held 
them. 

In  1846,  Matthews  became  bankrupt.  Waldron  filed  his  claim  to 
be  treated  as  first  incumbrancer,  and  to  have  the  balance  in  the  hands 
of  the  trustees  of  the  deeds  of  1842  paid  to  him. 

Held  that,  as  between  JFaldron,  the  Plaintiff,  and  Pinckneg,  the 
Plaintiff  had,  by  his  laches,  enabled  Matthews  to  commit  a  fraud, 
and  had  no  equity  against  the  Defendant,  Pinekney, 

The  Court  also  expressed  an  opinion  that  the  real  estate,  being 
converted  into  personalty  before  the  bankruptcy,  the  right  of  Mat- 
thews was  merely  a  right  to  receive  a  certain  sum  of  money,  and  that 
no  notice  having  been  given  by  the  Plaintiff  or  the  holder  of  the  deeds 
to  the  trustees,  the  right  to  receive  the  money  remained  in  the  order 
and  disposition  of  Mattheu>s,  and  passed  to  his  assignees.  This 
point  did  not,  however,  arise  for  express  decision. 

Vol.  I.     N.  S.  o 
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and,  by  a  subsequent  deed  of  1 834,  a  further  sum  of 
1200Z.  was  secured.  The  mortgage  deed  contained  a 
power  of  sale,  under  which  the  mortgaged  property  was 
sold  by  auction  on  the  7th  of  June,  1842,  to  one  Peto. 
By  the  deed  of  the  26th  of  June,  1842,  reciting  the 
deeds  of  1833  and  1834,  and  that  Peto  had  agreed  to 
transfer  his  contract  for  the  purchase  to  Sievewrighty 
and  Sievewright  had  agreed  to  adopt  it,  the  property 
was  conveyed  to  Sievewright  for  3500/. ;  and  there 
being  on  this  a  balance  of  766/.  2«.  5e/.,  after  settling  the 
mortgage  account  between  Sloper  and  Sievewright^  that 
sum  was  placed  in  the  hands  of  Messrs.  Maynard  and 
Bishop^  parties  to  the  deed,  in  trust  for  Sloper  and 
Matthews^  between  whom  there  was  then  an  account,  to 
be  dealt  with  according  to  the  determination  of  an  arbi- 
trator, to  whom  they  had  agreed  to  refer  their  differences. 
In  August,  1834,  Sloper  by  deed  mortgaged  the  equity 
of  redemption  to  Matthews  to  secure  100/.  In  January, 
1840,  Matthews  deposited  his  mortgage  deed  with  the 
Plaintiff  Waldron^  by  way  of  equitable  mortgage,  and 
signed  a  memorandum,  by  which  he  bound  himself  to 
execute  a  complete  mortgage.  In  April,  1842,  Mat- 
thews wrote  to  the  Plaintiff,  telling  him  the  mortgaged 
property  was  sold,  and  asking  him  to  lend  him  the  deed 
held  by  the  Plaintiff,  to  enable  him,  Matthews^  to  pro- 
duce it,  as  it  would  be  requisite  for  completing  the  pur- 
chase, and  he  promised  to  return  it  forthwith.  He  did 
not  return  it,  nor  was  he  called  upon  to  do  so  by  the 
Plaintiff;  and  in  May,  1843,  Matthews^  being  indebted 
to  Pincknet/y  deposited  with  him  this  deed.  In  1846, 
Matthews  became  bankrupt,  and  in  the  mean  time,  as 
stated,  viz.  in  June,  1842,  the  mortgaged  property  was 
sold,  and  the  balance  to  which  Matthews  had  a  claim  was 
paid  into  the  hands  of  trustees,  and  afterwards  paid  into 
Court. 


CASES    IN  CHANCERY. 


195 


In  this  state  of  things,  Waldron  filed  his  claim  against 
super  the  original  mortgagor,  Pinchney  the  mortgagee 
by  deposit  of  the  15th  of  May,  1843,  the  assignees  in 
bankruptcy  of  Matthews^  and  Maynard  and  Bishop  the 
trustees  of  the  deed  of  the  25th  January,  1842,  to  have 
the  balance  of  766/.  2^.  6(f.  in  Court  paid  to  him  as  first 
incumbrancer.  Pinchney  resisted  the  claim  on  the 
ground,  among  others,  that  a  fraud  had  been  committed 
on  him,  which  postponed  the  Plaintiff  to  him.  The  as- 
signees of  Matthews  resisted  the  claim,  on  the  ground 
that  the  property  had  been  converted  into  personalty 
long  before  the  bankruptcy ;  that  the  rule  of  order  and 
disposition  applied,  and  that  the  money  belonged  to  the 
assignees  of  Matthews, 

Mr.  Rogers^  for  the  Plaintiff. 

The  Plaintiff  was  clearly  the  first  equitable  incum- 
brancer ;  his  mortgagor  borrowed  the  deed  from  him  for 
an  apparently  reasonable  purpose,  and  there  was  no- 
thing to  put  the  Plaintiff  upon  suspecting  fraud.  That 
Matthews  had  committed  a  fraud  upon  Pinchney  could 
not  postpone  the  Plaintiff,  who  was  no  party  to  it. 
Besides,  the  deposit  of  the  deed,  which  is  a  chattel 
real,  vested  the  legal  title  to  the  deed  in  WaldroUy  and 
that  could  not  be  taken  from  him  by  a  subsequent  de- 
posit by  Matthews,  of  the  deed  which  was  no  longer 
his :  Wiltshire  v.  Babbits  (a).  As  to  the  property  be- 
ing in  the  order  and  disposition  of  the  bankrupt,  that 
doctrine  does  not  apply :  Ex  parte  Mackay  (b),  Jones 
V.  Gibbons  (c).  To  constitute  order  and  disposition  it 
must  be  with  the  knowledge  and  consent  of  the  party  to 
be  deprived  of  his  claim :  Ex  parte  Bell  (d) .    Here  there 


(a)  14  Sim.  76. 

(b)  1  Mod.,  Dea.  &  De  6.  550. 

(c)  9  Ves.  407. 


(d)  1  De  G.  Cases  in  Bank- 
ruptcy, 577, 
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was  no  consent ;  for  the  deed  being  lent  for  a  particular 
purpose,  and  dealt  with  for  another,  that  was  a  fraud, 
and  such  a  parting  with  the  property  did  not  amount  to 
consent  within  the  authorities. 


Mr.  James  T,  Wood,  for  Maynard  and  Bishop^  the 
trustees  of  the  766/.  2«.  bd. 

Mr.  Stuart  and  Mr.  Shapter^  for  Pinckney. 

The  deposit  by  Matthews  of  the  deed  with  Pinckney  (f 
Co.,  to  secure  their  debt,  makes  Pinckney  an  equita- 
ble mortgagee  without  notice  ;  the  Plaintiff,  by  giving 
possesion  of  the  deed  to  Matthews^  in  the  way  he  did, 
enabled  him  to  commit  a  fraud,  and  he  thereby  lost  his 
priority,  even  if  the  mortgaged  property  were  real  estate : 
Bowen  v,  JBvans(a),  Head  v.  Bfferton(b),  Kennedy  \, 
Oreen  (c).  But  the  mortgaged  property  was  personal 
estate  at  the  time  Pinckney  took  a  deposit  of  the  deeds. 
The  estate  mortgaged  to  Sievewright  was  converted  into 
money  by  the  sale,  and  therefore  it  was  no  longer  a 
question  of  equitable  mortgage,  and  priority  of  deposit 
had  no  application  as  affecting  priority  of  estate.  That 
Waldron  had  notice  of  the  conversion  is  plain ;  the  ap- 
plication to  him  for  a  loan  of  the  deed  told  him  that  the 
estate  was  sold.  The  sale  was  in  Januar}%  1 842,  the 
deposit  with  Pinckney  in  April,  so  that  at  that  time  the 
Plaintiff ''s  security  was  merely  a  personal  chose  in 
action. 


There  was  great  delay  on  the  part  of  the  Plaintiff  in 
making  any  attempt  to  get  the  deed  back,  and  that  de- 
lay will  render  him  liable  to  be  postponed :    Peter  v. 

(a)  1  Jones  &  Lat.  178.  (b)  3  P.  Wms.  280. 

(c)  3  Myl.  &  K.  699. 
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JRtusel  {a\  Evans  v.  Bicknell  (ft),   Worthington  y.  Mor^ 
gan  (c),  Whitbread  v.  Jordan  (d)^  Swayne  v.  8wayne{e). 

Mr.  Giffardy  for  the  assignees  of  Matthews. 

At  the  date  of  the  bankruptcy  the  deed  of  mortgage 
to  Matthews  was  of  no  value ;  the  subject-matter  of  it 
had  ceased  to  be  realty :  the  money  was  in  the  hands  of 
trustees  for  the  Plaintiff,  and  was  therefore  in  his  order 
and  disposition,  and  passed  to  his  assignees.  Ex  parte 
Mackay^  and  the  like,  are  cases  where,  at  the  date  of 
the  bankruptcy,  the  property  was  real  estate.  The 
claim  of  the  Plaintiff  cannot  therefore  be  sustained. 

The  Vicb-Chancbllor  : 

In  this  case  a  fraud  has,  undoubtedly,  been  committed 
by  Matthews  against  two  persons,  and  one  of  them  must 
suffer ;  the  first  question  is  between  the  Plaintiff  and 
Pinckney ;  the  second  is  between  the  Plaintiff  and  the 
assignees  of  Matthews,  Each  of  these  questions  arises 
on  this  claim,  and  must  be  considered.  The  material  cir- 
cumstances are  these  : — Sloper,  being  the  owner  of  cer- 
tain real  estate,  mortgaged  it  to  Sievewright  with  a  power 
of  sale  which  he  might  exercise  without  the  consent  of 
the  mortgagor,  or  of  any  body  claiming  under  him. 
Afterwards  he  mortgaged  it  to  Matthews^  by  the  deed  of 
August,  1834,  by  which  he  mortgaged  the  equity  of 
redemption  to  Matthews  in  fee  for  100/. ;  the  rights 
acquired  by  Matthews^  by  virtue  of  that  deed,  were  not 
to  any  legal  estate ;  he  became  mortgagee  of  an  equity  of 
redemption  after  a  prior  mortgage,  subject  to  the  rights 
of  a  prior  mortgagee,  who  had  a  power  by  exercising  his 
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Waldron 

9. 

Slopkr. 


(a)  2  Vem.  726. 
(5)  6  Ves.  174. 
(c)  16  Sim.  547. 


(d)  I  You.  &  Co.  303. 
(<?)  11  Beav.  4f^3. 
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power  of  sale  to  convert  at  any  time  the  right  of 
Matthews  into  a  mere  right  to  receive  money ;  Matthews 
having  that  right,  in  January,  1840,  deposited  his  deed 
with  the  Plaintiff  Waldron^  and  signed  a  memorandum 
accompanying  the  deposit,  by  which  he  bound  himself 
to  make  a  complete  mortgage.  The  position  of  the 
Plaintiff  was  then  this.  He  might  call  on  Matthews  to 
make  an  actual  conveyance,  and  then  stand  in  the  same 
position  as  Matthews,  but  until  there  was  an  actual  con- 
veyance, his  right  was  to  say  that  whatever  was  forth- 
coming to  Matthews  as  the  fruit  of  his  mortgage,  the 
Plaintiff  had  a  right  to  that,  to  the  extent  of  what  should 
be  remaining  due  to  him.  So  matters  continued  until 
the  1st  of  April,  1842,  and  then  the  Plaintiff  received  a 
letter  from  Matthews,  saying  the  mortgaged  property 
was  sold ;  he  does  not  in  that  letter  say  that  it  was 
sold  by  the  first  mortgagee,  but  that  might  be  infer- 
red, for  nobody  else  it  appears  could  sell.  However, 
he  says  that  the  property  was  sold,  and  he  asks  the 
Plaintiff  to  lend  him  the  deed  deposited  with  him,  in 
order  that  he,  Matthews,  might  produce  it  as  being 
requisite  in  completing  the  sale.  Now  this  might  be 
either  a  fraud  at  the  time,  or  he  may  have  ofiginally 
borrowed  the  deed  with  a  good  intention,  and  afterwards 
detained  it  with  a  bad  one.  I  confess  I  do  not  see  why 
it  was  necessary  for  completing  the  purchase,  that  the 
deed  should  be  produced.  It  is  not,  however,  very 
material  whether  Matthews  had  an  honest  purpose  or 
not  in  borrowing  the  deed.  In  fact,  he  did  borrow  it, 
promising  to  return  it  when  he  returned  from  London ; 
the  Plaintiff  lent  it,  and  it  appears  to  me  that  if  the 
Plaintiff  had  got  back  the  deed  on  the  return  of  Mat- 
thews,  even  though  he  might  in  the  mean  time  have 
made  an  improper  use  of  it,  nobody  could  have  acquired 
thereby  any   interest   as  against   the  Plaintiff.      But 
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having  been  told  by  the  letter  of  April,  1842,  that  the 
estate  was  sold,  he  took  no  steps  to  inquire  about  the 
sale ;  all  he  did  was  from  time  to  time  to  ask  for  the 
deed ;  it  is  not  said  in  his  afiSdavit  when  and  how  often, 
or  at  what  periods,  he  did  so.  However,  he  allowed 
the  deed  to  remain  in  the  possession  of  Matthews^  or  of 
any  other  person  to  whom  he  might  have  pledged  it, 
from  April,  1842,  to  December,  1846,  when  the  fiat 
against  Matthews  issued.  It  appears  that  the  estate 
was  sold  in  January,  1842  ;  it  was  purchased  by  Peto, 
Now  it  is  very  probable  that  Peto  was  but  the  nominee 
of  Sievetoright.  Whether  that  is  so  or  not,  the  sale 
was,  or  must  at  any  rate  in  this  suit,  be  taken  to  be  valid, 
and  it  was  carried  into  efiect,  and  a  conveyance  made  to 
Sievewright ;  and  after  paying  off  his  mortgage,  a  sum 
of  766/.  2«.  bd.  of  the  purchase-money  remained,  and  if 
there  had  been  no  mortgage  to  Matthews  this  would 
have  been  paid  to  Sloper ;  but  Sievewright  being  aware 
of  the  second  mortgage  to  Matthews^  and  that  to  the 
extent  to  which  anything  on  that  mortgage  was  due  to 
Matthews  it  would  be  payable  out  of  the  surplus,  and 
there  being  questions  between  Sloper  and  Matthews  as 
to  what  was  due  to  Matthetos^  it  was  agreed  that  it 
should  be  placed  in  the  hands  of  trustees  to  abide  the 
result  of  an  arbitration  as  to  how  much  was  due  to 
Matthews^  and  to  what  extent  it  was  held  on  trust  to  pay 
Matthews.  Sievewright  was  not,  apparently,  aware  of 
the  deposit  to  the  Plaintiff,  nor  did  he,  it  seems,  know  of 
the  deposit  to  Pinckney,  Now  the  Plaintiff  having  allowed 
Matthews  to  retain  the  deed  which  he  had  promised  to 
return,  for  four  years  and  a  half,  Matthews  became 
bankrupt  in  1846,  and  then  it  came  out  that  one  year 
after  he  had  got  the  deed  he  had  deposited  it  with 
Pinckney  for  securing  an  advance,  and  the  Plaintiff  now 
comes  for  the  assistance  of  a  Court  of  equity  against 
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Pinckney^  he  asks  for  payment  oS  the  money  to  him  in 
preference  to  Pickney. 

I  will  take  this  part  of  the  case  first.  Now  it  is  an 
elementary  principle  that  a  party  coming  into  equity  in 
such  a  case  is  bound  to  show  that  he  has  not  been  guilty 
of  such  a  degree  of  neglect  as  to  enable  another  party 
so  to  deal  with  that  which  was  the  Plaintiff's  right,  as 
to  induce  an  innocent  party  to  assume  that  he  was 
dealing  with  his  own.  If,  here,  ordinary  diligence  had 
be^i  used  by  the  Pliuntiff,  if  instead  of  resting  sa- 
tisfied with  the  excuses  of  Matthews^  he  had  insisted 
on  the  deed  being  returned,  not  in  one  or  two  months, 
but  even  in  nine  or  twelve  months,  even  then  in  the 
events  that  have  happened  Matthews  could  not  have 
committed  the  fraud.  But  Matthews  having  committed 
the  fraud  in  May,  1843,  in  consequence  oS  the  neglect 
of  the  Plaintiff  from  then  to  December,  1846,  Pine- 
kney  was  induced  to  go  on  making  advances  to  Mat- 
thews on  the  faith  of  his  possession  of  the  deed.  If 
ever  there  was  a  case  in  which,  as  between  two  inno- 
cent parties,  that  one  must  suffer  who  has  permitted  the 
fraud  to  be  committed,  it  is  this  case,  and  I  am  of 
opinion  that  the  Plaintiff,  who,  by  his  great  neglect  put 
it  in  the  power  of  Matthews  to  conunit  the  firaud,  has  no 
right  to  come  and  ask  equity  to  interfere. 


Next,  as  to  the  question  between  the  Plaintiff  and  the 
assignees  of  Matthews,  At  the  time  the  Phuntiff  re- 
ceived the  memorandum  accompanying  the  deposit  by 
Matthews^  the  Plaintiff  acquired  an  interest  in  real  estate, 
not  as  owner,  nor  perhaps  strictly  as  mortgagee,  but  a 
right  of  this  sort,  that  whatever  Matthews  could  work  out 
by  virtue  of  his  estate,  the  Plaintiff  should  have  a  right  to 
stand  in  his  place.     Now  Matthews' s  interest  was  an  in- 
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tercet  in  real  estate  convertible  at  any  time  into  money, 
and  that  conversion  is  what  actually  happened ;  for  in 
June,  1812,  the  right  of  Matthews^  under  his  mortgage, 
became  a  mere  right  to  recover  money  placed  in  the 
hands  of  trustees.  At  the  time  then  of  the  bankruptcy, 
whether  the  right  was  in  Matthews  or  in  the  Plaintiff, 
or  in  Pincknet/j  or  in  the  assignees  of  Matthews,  it  was 
a  right  to  receive  a  sum  of  money.  The  deed  then  had 
ceased  to  be  of  any  value  as  a  deed  affecting  real  estate. 
It  may  be  that,  under  certain  circumstances,  the  person 
holding  that  deed  might  have  had  by  reason  of  it  a  claim 
to  be  paid  the  surplus  money.  But  as  no  notice  was  in 
fact  given  by  the  holder  of  the  deed,  or  by  the  Plaintiff, 
either  to  the  first  mortgagee  or  to  the  trustees  of  the 
deed  of  the  25th  June,  1842,  the  effect  is  that  Matthews 
had  a  right  to  require  payment  to  him,  and  that  the 
rule  as  to  order  and  disposition  does  apply.  The  pos- 
session of  the  deed  gave,  I  think,  no  right  to  Pinckney, 
unless  he  had  given  notice  of  his  claim,  the  prior  ri^t  to 
receive  the  money  being  in  the  assignees.  It  is  unne- 
cessary, however,  upon  this  record,  to  decide  that  point, 
and  the  order  will  be  simply  to  dismiss  the  claim  with 
costs,  and  the  money  must  be  paid  back  to  the  trustees. 
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Practice. 

Casts, 

Husband  and 

Wife. 

Wif^s  Equity 

for  a  Settlement. 

As  between  the 
husband's  cre- 
ditors and  the 
wife,  in  respect 
of  the  wife's 
equity  for  a  set- 
tlementy  the 
Court  willy 
under  drcum- 
stancesy  give 
the  wife  more 
than  one-half; 
and  where  the 
wife  had  been, 
at  the  time  of 
the  marriage 
and  long  after- 
wards, in  cir- 
cumstances of 
comfort,  and 
was  reduced  to 
distress  by  the 
husband's  em- 
barrassments, 
the  Court  gave 
the  costs  of  the 
Petitioner  and 
of  the  husband's 
assignees  out  of 
the  fund,  which 
was  681/.,  400/. 
to  the  wife,  and 
the  remainder 
to  the  Petitioner ; 


THE   10  &  11   VICT.  c.  96,  and  the  Trusts  of 

WAITFS  WILL. 

EX  PARTE  PUGH. 

X  HIS  was  a  petition  by  the  surviving  assignee  of  Mr. 
Carttar,  (under  a  deed  of  assignment  for  the  benefit  of 
his  creditors,)  seeking  that  a  sum  of  681/.  Reduced  Bank 
Annuities,  to  which  Mrs.  Carttar  was  entitled  under  the 
will  of  Mr.  Waite^  and  which  had  been  transferred  into 
Court  under  the  Trustees'  Relief  Act,  might  be  paid  to 
Petitioner,  subject  to  the  costs  and  to  Mrs.  Carttar*s 
equity  for  a  settlement. 

Mr.  Carttar  had,  after  the  assignment,  become  a 
bankrupt. 

Mr.  Teed  and  Mr.  Simpson,  for  the  petition,  offered 
to  settle  half  the  fund  on  Mrs.  Carttar,  They  cited 
Napier  v.  Napier  (a),  and  Vatighan  v.  Buck  (6). 

Mr.  J.  Hinde  Palmer^  for  the  wife,  cited  He  Cut- 
ler (c),  and  Scott  v.  Spashett  (d).  As  to  the  costs,  they 
ought  to  be  paid  thus :  the  wife'^s  out  of  her  share  ;  the 
other  costs  out  of  the  remainder. 

Mr.  Teed  J  in  reply,  referred  to  Carter  v.  Taggart  («). — 


(a)  1  Dm.  &  War.  407. 
(5)  1  Sim.  (N.  S.)  284. 
(c)  14  Beav.  220. 


(rf)  3  M'N.  &  Gor.  599. 
(<?)  5  De  G.  &  Sm.  49. 


the  wife's  costs  out  of  her  own  fund. 
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The  claims  of  the  husband's  creditors  are  as  much  the  1852. 

object  of  concern  to  this  Court  as  those  of  the  wife.  As  to        ^^  oarte  ' 
the  costs,  if  the  wife  had  come  for  a  settlement  it  must  Pugh. 

be  at  her  own  cost ;  there  is  no  reason  why  it  should  be 
different  because  the  application  is  made  by  the  hus- 
band^s  creditors. 

Mr.  Brett  appeared  for  the  assignees  in  bankruptcy  of 
Mr.  Carttar. 

The  Vicb-Chancbllob  : 

If  it  is  too  much  to  say  that  it  is  a  positive  rule,  cer- 
tainly it  is  at  least  the  practice  to  give  half  of  the  fund  to 
the  husband  or  his  assignees.  In  Napier  v.  Napier  the 
view  taken  by  the  Lord  Chancellor  was,  that,  in  the  ab- 
sence of  special  cases,  half  the  fund  should  go  to  the  wife 
and  children,  and  the  other  half  to  the  husband ;  but  that, 
if  there  were  special  circumstances,  a  larger  share  might 
be  given  to  the  wife. 

Is  there  then  here  any  circumstance  sufficient  to  occa- 
sion a  departure  from  the  usual  rule  or  practice !  I  think 
that  here  it  is  a  circumstance  to  be  looked  at,  that  this 
lady  being,  at  the  time  of  her  marriage,  and  for  a  long  time 
afterwards,  in  a  position  of  respectability,  and  indeed  of 
affluence,  is  now  reduced  by  her  husband's  embarrass- 
ments ;  that  may  properly  be  taken  into  consideration, 
and  I  think  that  the  right  course  to  be  taken  will  be  this, 
that  the  assignees  and  the  Petitioner  should  have  their 
costs  paid  out  of  the  fund,  and  then  I  think  it  will  not  be 
going  beyond  the  practice  to  settle  400/.  of  the  stock, 
and  to  let  the  Petitioner  have  the  remainder ;  that  will 
be  giving  them  much  less  than  half,  but  I  think  the 
circumstances  are  sufficient  to  justify  it.  Mrs.  Carttar  s 
costs  will  of  course  be  paid  by  herself.     The  order  will 


204 


CASES   IN  CHANCERY. 


1852. 


Ex  parte 

PUOH. 


be  that  400/.  of  the  fund  in  Court  shall  be  carried  to  the 
separate  account  of  the  wife  and  children,  and  the  settle- 
ment will  be  embodied  in  the  order,  which  will  direct  the 
dividends  to  be  paid  to  the  wife  during  her  life,  after  her 
death  to  such  of  her  children  as,  being  sons,  shall  attain 
twenty-one,  or,  being  daughters,  shall  attain  twenty-one 
or  be  married,  with  liberty  to  apply  after  the  death  of  the 
wife  ;  the  balance  of  the  fund  to  be  paid  out  to  the  Pe- 
titioner. 


1852: 

25th  March 

and  25th  June. 

^        . ' 

Winding-up 

Acta. 

Contributory, 

Official  Ma- 

nager. 

Coats, 


IN  THE  MATTER  OF  THE  WINDING-UP 
ACTS,  1848  AND  1849,  AND  OF  THE  WOL- 
VERHAMPTON, CHESTER,  AND  BIRKEN- 
HEAD JUNCTION  RAILWAY  COMPANY. 

EX  PARTE  ROBERTS. 

X  HIS  was  a  motion  by  the  official  manager  to  reverse 
the  decision  of  the  Master,  excluding  from  the  list  of  con- 
tributories  the  name  of  Mr.  Roberts^  and  to  have  his  name 
included. 

The  Company  was  one  of  the  abortive  railway  compa- 
nies attempted  to  be  formed  in  1846.  Mr.  Roberts  was 
placed,  at  his  own  request,  on  the  provisional  committee 


^.became  a 
member  of 
the  provi- 
sional commit- 
tee of  a  pro- 
jected Com- 
pany, which 
was  never  com- 
pleted. He 
signed  the 
agreement  re- 
quired by  the  Registration  Act ;  he  applied  for  100  shares,  under- 
taking to  accept  them  if  allotted;  instead  of  100  shares  being  allotted 
to  him,  he,  in  common  with  other  committee-men,  was  requested 
to  take  up  twenty-five ;  he  did  not  take  them  up.  He  was  called 
upon  then  to  pay  two  successive  payments,  making  together  1 05/., 
on  which  he  was  assured  he  should  be  protected  from  the  claims  of 
creditors;  he  did,  in  consequence,  pay  105/.  Held,  that^.  was  not 
a  contributory. 
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in  1845,  and  he  signed  a  consent  to  be  on  the  committee,  1852. 

and  to  take  one  or  more  shares  in  the  company.  He  never  jEr  narte 
attended  any  meeting  of  the  committee,  or  took  part  in  Roberts. 
the  management  of  the  company.  On  the  28th  of  Octo- 
ber he  received  the  following  letter  from  the  secretary  of 
the  company : — **  It  having  been  determined  that  each 
member  of  the  committee  shall  be  entitled  to  receive  any 
number  of  shares  which  he  shall  require,  not  exceeding  100, 
I  have  to  request  that  you  will  do  us  the  favour  of  filling  up 
the  annexed  form,  having  regard  to  the  above  regulation, 
and  transmitting  it  by  post  as  addressed.  Should  the 
form  not  reach  me  within  four  days  from  the  date,  the 
allotment  will  be  proceeded  with  as  if  you  had  declined 
taking  any  shares."  On  the  1st  of  November,  1845, 
Mr.  Roberts  signed  the  form,  requesting  the  secretary  to 
allot  to  him  100  shares,  agreeing  thereby  to  accept  them, 
and  to  pay  the  deposits,  and  to  execute  the  subscribers* 
agreement  and  parliamentary  contract.  On  the  20th 
November,  1845,  the  following  document  was  sent  to 
Mr.  Roberts  by  the  secretary: —  **  Wolverhamptonf 
Chester^  and  Birkenhead  Junction  Railway  Company. 
Provisionally  registered,  pursuant  to  7  &  8  Vict.  c.  110. 
Capital  1,000,000/.,  in  60,000  shares  of  20/.  each.  De^ 
posit,  2/.  2s,  per  share.  Allotment  25  shares ;  deposit 
52/.  lOs.  Sir, — I  am  directed  to  inform  you  that  the 
committee  of  management  h|kve,  in  compliance  with  your 
application,  allotted  you  25  shares  in  this  undertaking, 
and  that  the  deposit  of  2/.  25.  per  share,  amounting  to 
the  sum  of  62/.  10«.,  must  be  paid  to  one  of  the  under- 
mentioned bankers,  who,  upon  receipt  thereof,  will  sign 
the  voucher  at  the  foot  of  the  letter.  This  letter,  with 
the  bankers'  receipt,  must  be  exchanged  for  scrip  certi- 
ficates, which  will  be  granted  upon  your  executing  the 
subscribers^  agreement  and  parliamentary  contract, 
without  which   no  person  will  be  recognized  as  a  sub- 
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1852.  scriber,  or  be  entitled  to  any  interest  in  the  undertaking/' 

Ex  oarte        ^^®  ^^^  ^^  ^^^  document  contained  the  names  of  the 
RoBKRTs.      bankers  and  the  form  of  receipt.     This  was  accompanied 

by  a  letter  stating  that  the  acting  committee  requested 
each  member  of  the  provisional  committee  at  once  to 
take  up  the  accompanying  allotment  of  25  shares,  and 
that  the  remaining  75  shares  allotted  to  the  committee 
might  be  taken  up  at  any  time  before  the  12th  January. 
In  December,  1845,  the  members  of  the  provisional  com- 
mittee were  applied  to,  requiring  them  to  pay  52Z.  10^., 
being  the  amount  of  deposit  on  25  shares,  by  the  7th 
January,  1846.  In  February,  a  further  requisition  was 
made  upon  the  members  of  the  provisional  committee  to 
pay  the  further  sum  of  52/.  10^.,  pursuant  to  a  resolution 
of  the  provisional  and  acting  committee  of  the  19  th  Feb- 
ruary, 1846,  that  such  call  should  be  made,  and  **  that 
the  parties  so  contributing  should  be  protected  from  the 
cliums  of  creditors."  On  the  26th  February,  Roberts 
paid  the  sum  of  1 05Z.  to  the  bankers  of  the  Company. 
Roberts^  in  his  afiSdavit,  swore  that  he  did  so  in  conse- 
quence of  being  threatened  witk  legal  proceedings ;  and 
on  receiving  a  letter  informing  him  that,  on  paying  the 
105/.,  the  conmiittee  would  guarantee  him  from  further 
calls  in  respect  of  his  being  a  committee-man  ;  and  that 
he  paid  it  to  purchase  freedom  from  anxiety  and  trouble. 
He  afterwards,  in  August,  1846,  under  similar  circum- 
stances, made  a  further  payment  of  60/.,  and  he  swore 
that  neither  of  the  payments  were  intended  by  him  as  a 
deposit  or  payment  in  respect  of  shares.  The  remaining 
material  facts  will  be  found  in  the  judgment. 

Mr.  C  P.  Cooper  and  Mr.  Roxburgh^  for  the  motion, 
referred  to  DaUs  case  (a).     Mr.  Roberts  was  one  of  the 

(a)  16  Jur.  207. 
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forty  persons,  whose  case  was  actually  included  in  the  1852. 

judgment  in  that  case.  That  case  decided  that  Do/e,  ^^  narte 
and  therefore  also  Roberts^  was  liable  to  a  call  to  pay  the  Robbrts 
debts  of  the  company.  He  is  therefore  a  contributory. 
He  signed  the  registered  consent  to  act,  and  to  take  one 
or  more  shares,  and  twenty-five  shares  were  allotted  to 
him.  These  two  circumstances  bring  him  within  UpfilPs 
case  (a)  and  Dales  case.  If  he  is,  and  we  say  he  is,  lia- 
ble to  a  call,  he  must  of  necessity  be  a  contributory ; 
therefore,  though  Dale's  case  was  a  case  of  enforcing 
a  call,  it  in  effect  decided  that  Dale  was  a  contri- 
butory. 

Mr.  Malins  and  Mr.  Selwyn^  for  Roberts. 

Roberts  applied  for  100  shares.  His  being  a  pro- 
visional committee-man  did  not  alone  make  him  a  con- 
tributory, he  must  also  have  accepted  allotted  shares. 
The  allotment  was  not  made  till  the  time  had  arrived  at 
which  there  was  no  hope  of  the  scheme  being  carried  into 
effect:  Matthews*  case{b)^  CarmichaeVs  case{c).  Ro' 
berts  signing  an  agreement  as  registered  promoter  to  take 
one  or  more  shares  does  not  make  him  a  contributory. 
As  to  the  contract,  he  applied  for  100  shares,  and  25 
shares  only  were  allotted.  There  was  no  contract  bind- 
ing on  him  unless  100  shares  had  been  allotted  to  him. 
At  the  meeting  at  which  the  resolution  was  passed,  that 
each  committee-man  should  pay  in  all  105/.,  he  was  not 
present.  Being  called  upon  to  pay,  and  threatened  with 
legal  proceedings,  and  not  till  then,  for  the  sake  of  peace 
and  to  avoid  litigation,  he  paid  the  105/.  Besley's  case  (cf), 
CarricJcs  case  {e).    Dale's  case  was  not  a  case  of  con- 

(a)  2  H.  Lords'  Cases,  674,        (d)  3  De  G.  &  S.  224. 
{h)  3  De  G.  &  Sm.  234.  {e)  1  Sim.  N.  S.  505. 

(c)  17  Sim.  163. 


V 
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1852.  tributory  or  not,  but  only  on  the  propriety  of  a  call,  and 

Ex  iarte        ^^^  particular  liability  of  Dale  and  those  in  the  same  in- 
RoBERTS.       terest  was  the  only  thing  in  question.     There  is  no  legal 

liability  in  Mr.  RohertSj  unless  he  is  brought  within 
UpfilTs  case.  A  committee-man  is  not  as  such  liable : 
Cottle s  case  (a).  There  must  be  an  agreement  to  act 
as  committee-man,  and  also  acceptance  of  shares ;  either 
separately  will  not  do.  Dales  case  does  not  apply,  he 
was  on  the  list  of  contributories.  In  that  case  the 
Master^s  report  was  not  objected  to,  and  the  question 
whether  the  ingredients  necessary  to  constitute  a  con- 
tributory existed,  was  not  and  could  not  be  argued 
before  the  Lords  Justices.  In  this  case  the  letter  of 
allotment  was  too  late  [Carmiehaers  case  above  cited). 
Four  days  was  the  time  fixed  by  the  committee,  and 
three  weeks  was  the  time  taken  before  they  allotted  the 
shares.  They  waited  till  the  chance  of  proceeding  with 
tlie  scheme  was  at  an  end.  Roberts  did  not  waive  this 
lapse  of  time.  Besides,  they  proposed  to  allot  25  shares 
when  he  had  asked  for  100.  This  was  a  new  contract 
which  Roberts  never  accepted  until  threatened,  and 
then  for  the  sake  of  peace  he  paid  the  money  required. 
He  never  did  any  other  act  of  acceptance ;  he  did  not 
pay  the  62/.  1  Os.  as  a  call. 

[The  Vtce'Chancelhr.—ThQ  letter  of  the  20th  Novem- 
ber, 1845,  states  an  actual  allotment;  in  Carmicha^Vs 
ease  was  there  any  allotment !] 

Selwyn. — But  by  the  letter  of  the  20th  November, 
which  was  too  late,  even  if  they  had  allotted  100  shares, 
they  only  offered  him  25.  Mr.  Roberts  never  accepted 
this  new  proposal :  Carriclcs  case  (&),  Conway  s  case  (c). 

(a)  2  M'N.  &  Gor.  185.  (b)  1  Sim.  N.  S.  506. 

(c)   16  Jur.  120. 
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Tn  that  case  the  Court  said,  to  bring  the  case  within  1852. 

VpfilVs  case  J  I  consider  it  incumbent  on   the  official        Ex  parte 
manager  to  show  that  the  ofler  was  made  to  the  con-       Robkrts. 
tributory,  and  was  followed  substantially  by  an  allot- 
ment of  shares. 


[The  Vice-Chancellor. — Is  not  the  meaning  of  UpfilTs 
case  that  he  was  made  liable  on  these  grounds  :  that  he 
was  a  provisional  committee-man ;  that  there  was  an 
allotment  of  shares ;  and  that  there  was  a  subsequent 
acceptance  of  sharess  in  the  character  of  committee- 
man \    Are  not  those  three  ingredients  requisite  X] 

Selwyn. — Upfill  was  made  liable  on  the  ground  of  the 
letter  in  which  he  expressed  himself  thus : — ^'  I  accept 
the  100  shares  allotted  to  me  in  the  Direct  Birmingham^ 
&c.,  S.  UpfiW^  (a)  ;  Manwaring's  case  {b)  was  reversed 
by  the  Lords  Justices  (c). 

Mr.  CoapeTf  in  reply. 

The  Vicb-Chancellor  : 

This  is  an  appeal  by  the  official  manager  from  a  de-  ^^^h  June, 
cision  of  the  Master,  excluding  the  name  of  Mr.  Roberts 
from  the  list  of  contributories ;  and  it  is  contended,  on 
the  part  of  the  official  manager,  that  this  case  comes  with- 
in the  principle  of  UpfilTs  case^  because  it  is  said  that  as 
in  that  case,  so  here,  there  has  been  the  union  of  these 
two  circumstances :  Istly,  That  Roberts  was  one  of  the 
provisional  committee-men.  2ndly,  That  he  agreed  to 
take  shares. 

(a)  See  2  H.  L.  Gas.  676.  (b)  16  Jur.  263. 

(c)  16  Jur.  392. 
Vol.  I.     N.  S.  j. 
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1852.  That  he  was  a  member  of  the  provisional  committee  is 

E  o  rte        °^^  disputed,  and  it  is  contended  by  the  official  manager 

Roberts.       that  his  agreement  to  take  shares  is  established  on  three 

gromids :  1st.  That  he  signed  the  memorandum  required 
by  the  Joint-Stock  Companies  Act,  by  which  he  agreed 
to  be  a  member  of  the  committee,  and  to  take  one  or 
more  shares ;  2ndly.  That  he  actually  applied  for  shares, 
and  had  a  letter  of  allotment ;  and  Srdly.  That  he  paid 
deposits  or  calls  upon  his  shares.  Mr.  Roberts  insists, 
on  the  contrary,  that  there  was  no  final  acceptance  of 
shares  by  him,  and  that  the  payments  made  by  him  were 
only  made  for  the  purpose  of  getting  rid  of  the  legal  lia- 
bilities which,  according  to  what  was  then  believed  to  be 
the  law,  attached  to  him.  The  question  to  be  deter- 
mined is,  whether  this  case  is  within  the  principle  of 
UpfilCs  case.  Now,  as  I  understand  the  principle  of  that 
case,  it  amounts  to  this,  that  although  a  person  becoming 
a  provisional  committee-man,  would  not  be  liable  merely 
as  such  to  contribute  to  the  expenses  incurred  in  endea- 
vouring to  form  a  company ;  and  although  any  individual 
agreeing  to  take  shares,  and  even  paying  a  deposit,  is 
not  liable  as  such,  because  the  shares  which  he  agreed  to 
take  are  shares  in  the  company  when  it  shall  be  formed, 
which  company  never  is  formed,  and  never  had  existence, 
yet,  if  a  provisional  committee-man  enters  into  an  agree- 
ment that  he  will  take  a  certain  number  of  shares  in  the 
company,  when  it  shall  be  formed,  so  that  such  agree- 
ment is  final  as  between  him  and  the  provisional  or  ma- 
naging committee,  then  he  does,  for  some  reason,  be- 
come liable  to  contribute  to  the  expenses  of  endeavour- 
ing to  form  the  company,  although  it  never  is  formed. 
But  the  principle  of  VpfiWs  case  involves  this,  that,  to 
constitute  such  a  final  agreement,  there  should  be  an 
actual  allotment  of  shares,  and  some  act  of  acceptance 
of  the  shares  so  allotted.     And  if  in  any  case  these 
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circumstances  do  not  co-exist,  it  is  not  within  Upfiirs  1852. 


case. 


In  dealing  with  cases  of  this  kind,  I  will  not  do  any- 
thing to  extend  the  doctrine  of  UpfilVs  case ;  if  a  case 
falls  strictly  within  it,  I  shall  follow  it ;  but  if  not,  I  will 
not  in  any  degree  extend  the  principle. 

The  facts  of  this  case  are  as  follows : — On  the  10th 
October  1845,  Roberts  sent  a  letter  to  the  solicitor  of 
the  provisional  committee,  requesting  to  have  his  name 
placed  on  the  list  of  committee-men,  and  his  name  was  so 
placed  ;  but  he  did  not  attend  any  meetings.  However, 
he  was  clearly,  at  the  time  of  the  transactions  in  ques- 
tion, one  of  the  members  of  the  provisional  committee. 
On  the  same  10th  October  1845,  the  body  calling  itself 
the  acting  committee  passed  a  resolution  to  the  effect 
that  every  provisional  committee-man  should  be  entitled 
to  have  100  shares,  but  should  be  required  to  hold 
twenty-five  shares,  in  order  to  be  qualified  to  act  as  a 
provisional  committee-man.  Whether  that  resolution 
was  communicated  to  Roberts  does  not  appear.  There 
is  no  evidence,  except  the  letter  of  the  28th  October, 
that  the  resolution  was  communicated  to  him ;  and  it 
will  be  observed  that  the  letter  of  the  28th  October  does 
not  allude  to  the  clause  requiring  each  provisional  com- 
mittee-man to  hold  twenty-five  shares.  (The  Vice-Chan- 
cellor read  the  letter  set  out  in  page  205,  and  conti- 
nued) : — Annexed  to  the  letter  was  a  form  of  applica- 
tion to  be  filled  up  by  Roberts^  and  he  did  fill  it  up  and 
send  it  to  the  solicitor  of  the  committee.  Now  I  will 
pause  here  to  consider  what  was  the  effect  of  these  two 
documents, — the  letter  from  Smith  the  solicitor,  and 
Roberts*  answer.  The  letter  of  application,  as  filled  up, 
was  a  letter  requesting  that  ''you  will  allot  me    100 

p2 
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1852.  shareSy*^  and  that  is  followed  by  an  agreement  to  accept 

Ex  iarie        them,  and  to  pay  the  deposit.     What  would  have  been 

Roberts.        the  effect  if,  in  answer,  a  letter  of  allotment  had  been 

sent,  it  is  not  necessary  for  me  to  determine,  because  no 
answer  was  sent  to  Roberts.     Nothing  was  done  by  way 
of  communication  to  Roberts  till  the  20th  November, 
when  another  letter  was  sent  to  him  ;  but  in  the  mean 
time,  viz.  on  the  17th  November,  another  resolution  was 
come  to  by  the  acting  committee,  to  the  effect  that  each 
provisional  committee-man  should  be  requested  to  take 
up  and  pay  the  deposit  on  twenty-five  shares.     Of  course 
this  resolution,  except  so  far  as  it  was  communicated  to 
Roberts^  was  not  binding  upon  him.    But  what  does  this 
resolution  show  t    Not  that  the  conmuttee  was  goii^  to 
allot  shares  to  the  provisional  committee-men   and  to 
others,  but  that  they  were  casting  about  for  the  means 
of  raising  money  to  enable  them  to  pay  their  way ;  and 
though  they  had  not  come  actually  to  the  determinaticHi 
of  abandoning  the  concern,  yet  it  is  dear  they  were  be- 
ginning to  question  in  what  way  they  could  raise  the 
money,  and  then  they  resolved  that  each  provisional  com- 
mittee-man should  be  requested  to  take  up  and  pay  on 
twenty-five  shares.    At  this  time  Roberts  had  applied  for 
100  shares.     The  committee  do  not  adopt  that  implica- 
tion ;  they  do  not  say  ^'  we  aUot  you  the  100  shares,  which 
you  have  applied  for ;''  they  do  not  even  say, ''  you  having 
bound  yourself  to  take  100  shares,  we  allot  you  twenty- 
five  shares ;"'  but,  ^'  we  request  as  a  matter  of  favour,  not  of 
right,  that  each  of  the  provisional  committee-men  will  take 
up  twenty-five  shares  f'  and  on  the  19th  November  an- 
other resolution  was  come  to,  that  a  letter  should  be  sent 
to  each  of  the  provisional  committee-men,  requesting  him 
to  take  up  twenty-five  shares.     On  the  20th  November, 
Smith  addressed  to  Roberts  the  following  letter,  and  to 
that  letter  was  annexed  a  letter  of  allotment  of  twenty- 
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five  shares,  in  these  terms : — (His  Honor  read  the  docu-  1852. 

ment  referred  to  in  p.  205.)     And  the  form  of  receipt        Ex  oarte 
was  added.     Now  consider  the  effect  of  this  last  commu-       Robebts. 
nication.     Roberts  had  been  told  that,  as  a  provisional 
committee-man,  he  might  have   100  shares;    and  he 
had  accordingly  applied  for  100  shares.     He  did  no- 
thing further  till  he  received  this  circular,  informing  him 
that  the  committee  requested  that   he  would  take  up 
twenty-five  shares.     Instead  of  taking  up  that  amount  of 
shares,  he  takes  no  notice  of  the  communication ;  no- 
thing whatever  is  done  by  him  then;   but  this  takes 
place.     Notwithstanding  the  expectation  previously  held 
out,  the  committee  appears  to  have  come  to  the  conclu- 
sion that  the  concern  was  not  likely  to  succeed ;  and  on 
the  1st  December  a  resolution  was  come  to  by  the  act- 
ing committee,  that  no  further  expenses  should  be  in- 
curred, without  the  express  direction  of  the  committee ; 
and  another  resolution  was  come  to  on  the  26th  December, 
that  a  letter  should  be  sent  to  the  members  of  the  acting 
and  of  the  provisional  committee,  requesting  them  to  pay 
each  the  sum  of  52/.  lOs.     There  is  nothing  to  show  that 
any  such  letter  was  sent  to  Roberts^  and  I  must  assume 
that  no  such  communication  was  made  to  him.     On^the 
19th  of  February  another  resolution  was  passed,  that  a 
call  should  be  made  for  an  additional  sum  of  52/.  10«. ; 
and  that  the  parties  so  contributing  should  be  protected 
from  the  claims  of  creditors.     A  copy  of  that  was  sent  to 
Roberts ;  and  that  was  the  only  communication  made  to 
him  on  the  subject  of  the  second  call.     Now  that  resolu- 
tion does  not  allude  to  the  sum  required  as  a  payment  of 
a  deposit y  but  simply  calls  for  a  sum  of  52/.  10^.,  making, 
with  the  former  payment,  a  gross  sum  of  105/.,  and  on 
payment  of  it  the  parties  were  to  be  protected  from  the 
claims  of  creditors.     Now  these  transactions  amount  to 
this:     The  scheme  was  abandoned;   the  committee  of 
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1852.  manageinent  are  called  apon  to  discharge  liabilities,  and 

Ex  oarte        ^^^^  thought  they  had  found  a  way  to  do  so  by  calling  on 

RoacBT9.       each  member  of  the  committee  to  contribate.     They  first 

fixed  on  a  sum  of  52/.  lOs.  Then  by  another  resolation 
they  add  another  52/.  10«.,  which  they  treat  as  a  call ; 
and  Roberts  is  thus  called  upon  to  pay  105/.,  and  is 
told  that  in  doing  so  he  shall  be  protected  against  lia- 
bilities. On  the  26th  February,  he  does  pay  105/.  to 
the  bankers.  Can  this  payment  be  treated  as  a  deposit 
cm  shares  i  If,  indeed,  he  had  paid  in  the  first  instance, 
while  the  scheme  was  being  carried  on,  that  possibly 
might  have  amounted  to  an  acceptance  of  shares ;  but 
wh«i,  after  the  abandonment  of  the  scheme,  he  is  called 
upon  to  pay  a  gross  sum,  and  is  told  that  on  payment  of 
it  he  is  to  be  protected,  such  a  payment  is  not,  I  think, 
an  acceptance  of  shares  so  as  to  bring  the  case  within 
UpfiWs  case.  I  am  of  opinion  on  the  whole  that  neither 
on  the  ground  of  allotment  and  acceptance  of  shares, 
nor  on  the  ground  of  payment,  can  Roberts  be  treated 
as  a  contributory.  The  only  remaining  ground  on  which 
it  is  contended  that  he  is  liable  is,  that  he  signed  the 
registration  paper  required  by  the  Act  of  Parliament. 
But  it  has  been  decided  in  several  cases  that  that  does 
not  amount  to  an  acceptance  of  shares  within  the  prin- 
ciple of  Upfiirs  case.  In  CarricKs  case  the  alleged 
contributory  had  covenanted  to  take  one  or  more  share 
or  shares  in  the  company.  So  in  Carmichaers  case^ 
there  was  an  agreement  to  accept  such  shares  as  might 
be  allotted  to  him ;  and  a  formal  covenant  to  be  one  of 
the  provisional  committee,  and  an  agreement  to  take 
one  or  more  shares,  &c.  In  each  of  those  cases  there 
had  been  execution  of  the  document  required  by  the 
Registration  Act ;  and  that  was  not  held  to  make  the 
party  a  contributory.  But  if  it  had  not  been  so  decided 
in  those  cases,  I  should  still  have  so  decided  it  here  ; 
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otherwise  I  should  be  extending  the  doctrine  of  UpfiWs  1852. 

case.     I  must  decide,  therefore,  that  the  Master  was        Ex  parte 
right,  and  the  appeal  must  be  dismissed  with  costs.  Robkrtb. 

Some  discussion  took  place  as  to  whether  the  official 
manager  should  pay  the  costs  personally,  or  out  of  the 
estate.  The  Court  observed  strongly  on  the  duty  of 
official  managers  not  to  present  appeals,  except  in  cases 
of  material  importance  and  substantial  doubt,  and  pointed 
out  that  where  appeals  were  recklessly  present'Cd  by 
official  managers,  they  would  be  made  personally  to  pay 
the  costs,  if  unsuccessful.  In  the  particular  case  before 
it,  the  Court  thought  it  was  not  improper  for  the  official 
manager  to  appeal,  and  directed  him  to  pay  the  costs  of 
the  Respondent  out  of  the  estate. 
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1862:  MILDMAY  v.  LORD  METHUEN. 

4th  November. 

*  p    '^  X  HIS  was  a  petition  in  a  suit  for  administering  the 

Statutes.  estate  of  the  late  Lord  ATethuen,  by  one  Holland^  a 

Scientific  builder,  who  was  found  by  the  separate  Master's  report, 

'  made  in  the  cause,  to  have  a  claim  for  his  bill  for  builder^'s 

The  42nd  sec-  ^ork  against  the  estate  of  the  late  Lord  Methuen.     The 

tewinChance'^  Pbuntiff  was  the  executor  of  Lord  Methuen,  and  ad- 

Abolition  Act  mitted  a    claim,  but   disputed    the  amount    claimed, 

80?  d         t  ^^}^^^Z    ^    various    items.      The    Master    allowed 

authorize  the  10,097/.  2tf.  6}£2.,  the  balance  of  an  account  of  nearly 

Court  to  dele.  13,000/.,  as  a  claims  but  not  as  a  debt.     The  Peti- 

ter  the  power  of  ^^0^^^  ^^  obtained,  in  May  1852,  an  order  on  petition 

calling  m  sci-  for  liberty  to  bring  an  action,  but  no  action  had  been 

B*  t  ^here  b  brought ;   and  this  petition  now  came  on  to  be  heard, 

fore  the  Act,  asking  that  the  order  of  May  1852  might  be  discharged, 

a  complicated  ^j^j  fQ,.  ^  reference  to  the  Master,  to  whom  the  cause 

requiring  such  ^*®  referred,  to  ascertain  what  was  due  to  the  Petitioner 

aid  had  been  re-  in  respect  of  his  claim.     And  that  he  might  be  at  liberty 

Master  and  ^^  obtain  the  assistance,  in  such  manner  as  he  might  think 

liberty  had  been  proper,  of  such  architect  or  other  professional  person  as 

^ven  to  the  ^^  might  think  fit  and  nominate  for  that  purpose. 

bring  an  action ;  ^ 

as  it  appeared  The  petition  alleged  that   from  the  nature   of  the 

that  ®.^^^^®^j^^  claim,  being  a  builder's  bill,  many  items  of  which  were 
must  go  to  arbi-  disputed,  if  an  action  was  brought  it  would  not  be  tried, 
tration,  the  jju^  the  matter  would  be  sent  to  arbitration,  which  it 

the  matter  to  be  ^l®g®^  would  be  a  very  dilatory  and  expensive  proceed- 
disposed  of  in  ing,  &c.  It  alleged  that  at  the  time  the  first  petition 
the  Jud"ewodd  ^^  presented  there  was  no  other  course  open  to  the 

call  in  such 

scientific  aid  as  he  should  think  fit. 
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Petitioner  except  an  action,  and  it  relied  on  the  Masters 
Abolition  Act,  15  &  16  Vict.  c.  80,  b.  42,  as  giving  the 
Court  now  jurisdiction  to  do  what  was  asked. 

Mr.  Malins  and  Mr.  Jessell,  for  the  Petitioner. 

The  Petitioner  had  been  advised  by  counsel  at  the 
common-law  bar,  that  a  reference  to  arbitration  would 
be  inevitable  if  an  action  were  brought.  They  referred 
to  the  15th  &  16th  Vict.  c.  80,  ss.  10,  39,  and  42,  the 
last  of  which  is  the  one  relied  on  in  support  of  the  prayer 
of  the  petition,  and  to  ss.  61  &  62  of  15  &  16  Vict, 
c.  86.  This  is  an  account  which  can  only  be  settled  by 
an  architect;  the  right  to  be  determined  is  a  legal  right 
to  a  debt ;  if  this  had  been  an  ordinary  debt  the  Master 
would  have  determined  it,  and  it  is  only  because  of  its 
complex  character,  of  its  requiring  scientific  investiga- 
tion, that  he  could  not  determine  it.  The  object  of 
these  Acts  is  to  prevent  parties  being  sent  from  one  court 
to  another.  The  Master  can  act  as  well  as  an  arbi- 
trator appointed  in  an  action.  If  the  prayer  of  the 
petition  is  granted,  he  can  call  in  scientific  evidence  to 
assist  him  in  determining  the  questions  of  fact,  and  can 
determine  the  questions  of  law  himself. 

Mr.  Dcmiell^  for  the  Respondent. 

The  claim  is  for  10,000/.,  alleged  to  be  due  as  the 
balance  of  a  sum  of  about  23,000/.  The  Petitioner 
alleges  that  an  arbitration  would  be  inevitable ;  that 
may  or  may  not  be;  but  he  has  got  an  order  which 
he  ought  to  have  prosecuted ;  and  if  he  had  done  so,  by 
this  time  it  would  have  been  seen  whether  an  arbitra- 
tion would  be  required.  Besides,  the  order  of  May  left 
open  the  question  whether  there  was  any  legal  right  at 
all ;  that  question  by  the  present  proceeding  is  assumed 
to  be  concluded.      (Counsel  for  the  Petitioner  then 
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offered  to  leave  the  question  of  there  being  any  legal 
debt  at  all,  open  to  be  reconsidered  by  the  Master.) 
This  is  not  the  sort  of  case  in  which  the  Court  would 
interfere  to  exercise  its  discretion  if  it  has  any.  The 
next  question  then  is,  whether  the  Court  has  power  to 
interfere  under  the  recent  Acts.  Under  the  42nd  sect. 
of  the  Act,  has  the  Court  any  power  ?  The  Act  does 
not  enable  the  Court  to  dispense  with  any  proof  of  facts, 
but  only  to  obtain  the  assistance  of  opinions  of  scientific 
persons ;  the  clause  does  not  extend  to  give  power  to 
the  Master^  the  words  used  are  the  Judge  and  Court ; 
and  these  words  are  placed  throughout  the  Act  in  con- 
tradistinction to  the  word  Master.  The  Court  cannot 
delegate  any  discretion  to  the  JUaster.  The  Court 
might  exercise  the  power  to  direct  its  own  clerk  under 
the  direction  of  the  Judge. 


Mr.  JBeavan  with  him. 

The  prayer  of  the  petition  is  in  eflfect  to  compel  an 
arbitration :  to  make  some  architect  arbitrator.  There  is 
nothing  special  in  this  case ;  the  debt,  if  one  at  all,  is  a 
simply  legal  debt. 

[The  Vxce- Chancellor. — Does  the  clause  of  the  Act 
mean  that  the  Court  is  to  take  and  be  guided  by  the 
opinion  of  an  architect,  or  merely  to  hear  what  he  says 
to  aid  the  judgment  of  the  Court  i  Supposing  an  ar- 
chitect called  in ;  supposing  he  says,  I  cannot  form 
any  opinion ;  the  Master  will  be  no  forwarder.] 


Mr.  JesseU. — I  contend  that  the  effect  of  the  Act 
is  to  give  the  same  sort  of  assistance  to  this  Court 
as  is  given  by  the  Trinity  Masters  to  the  Admiralty 
Court. 
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Mr.  JBeavan. — The  legislature  never  meant  to  give 
any  judicial  authority  to  the  scientific  person  who  is  to 
be  called  in  ;  besides,  the  Petitioner  has  elected  his 
remedy. 

Mr.  J.  V.  Prior  appeared  for  Lord  Metkuen  (a  De- 
fendant), and  other  persons  interested  in  the  estate. 

[The  Vice- Chancellor. — If  the  witnesses  contradict 
each  other,  is  the  Court  to  take  and  be  bound  by  the 
opinion  of  an  architect  ?] 

Mr.  Prior. — The  claim  is  to  be  paid  on  a  quanivm 
mendL  That  is  not  the  proper  question  to  be  submitted 
to  scientific  arbitration. 

Mr.  Jesselly  in  reply. 

The  Legislature  meant  this :  The  Master  is  referred 
to  conflicting  evidence  on  a  given  fact,  (one,  for  instance, 
was,  whether  a  certain  rock  should  have  been  blown  up, 
whether  it  was  sufficient  to  support  a  building,)  and  that 
the  Master  is  to  decide ;  it  is  a  scientific  question,  and 
the  opinion  of  a  scientific  person  called  to  the  aid  of  the 
Master  is  one  on  which  he  may  act.  If  the  Act  is  not 
to  have  that  effect,  of  what  use  is  it !  As  to  the  juris- 
diction, the  only  question  is,  whether  it  applies  to  a 
reference  to  a  Master,  The  Court  is  to  obtain  it  as  it 
shall  think  fit;  it  may  therefore  delegate  it  to  the 
Master :  if  this  were  before  the  Judge  in  chambers,  it  is 
admitted  that  he  might  obtain  assistance,  and,  by  the 
Masters  Abolition  Act,  the  Masters  are  to  act  as  nearly 
as  possible  in  the  mode  directed  for  the  Judges  in  cham- 
bers. It  will  be  therefore  quite  proper  that  the  Master, 
under  the  direction  of  the  Court,  should  have  this  as- 
sistance. 
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The  Vics-Chancellor  referred  to  the  facts  stated  in 
p.  216,  and  then  proceeded :  The  Master  then  allowed 
the  claim,  not  as  a  debt,  but  as  a  claim.     An  appli- 
cation was  then  made  for  liberty   to  bring  an  action, 
which  was  then  in  fact  the  only  course ;  the  debt  was 
a  legal  debt,  and  properly  triable  at  law ;   and  leave 
was  accordingly  given.     Since  that  order,  the  recent 
Acts  have  come  into  operation  relating  to  the  amend- 
ment of  the  practice  of  this  Court,  and  now  the  claimant 
asks  to  discharge  the  order  of  May,  and  that  it  may  be 
referred  to  the  Master,  &c.     (His  Honor  here  stated  the 
effect  of  the  prayer  of  the  petition.)     The  first  question 
is,  18  it  competent  to  the  Court  to  make  such  an  order  ? 
As  this  is  the  first  ^>plication  of  the  kind  under  the 
recent  Acts,  I  have  thought  it  right  to  confer  with  the 
other  Judges,  and  am  able  to  state  their  opinion  on  the 
question.    The  42nd  section  of  the  1 5  &  1 6  Vict.  c.  80,  is 
the  section  on  which  the  question  arises ;  and  the  question 
is,  whether  that  section  gives  the  power  to  call  in  the  as- 
sistance of  a  scientific  person  to  the  Judge  only^  whether 
in  chambers  or  in  Court,  or  whether  it  authorizes  him 
to  delegate  to  the  Mcuter  the  calling  in  of  such  scientific 
assistance,  or  whether,  in  referring  the  matter  to  the 
Master,   it  authorizes  the  Court  to  direct  particular 
scientific  persons  to  be  called  to  the  assistance  of  the 
Master.    We  are  of  opinion  that  the  Act  did  not  intend 
that  the  Court  should  delegate  the  power  to  the  Master, 
nor  direct  him  to  receive  particular  assistance.     The 
purpose  of  the  Act  was  to  enable  the  Judges  in  doing 
that  which  they  are  to  do,  in  substitution  for  the  Master, 
to  have  power  to  call  in  the  aid  of  scientific  persons,  &c. 
Therefore  I  cannot  make  an  order  in  the  form  in  which 
it  is  prayed  by  the  petition.     But  the  question  remains, 
which  of  the  two  alternatives  is  to  be  adopted,  whether  to 
leave  the  matter  to  go  on  under  the  order  of  May  to  an 
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action,  or  whether  myself  to  take  the  matter  in  chambers, 
calling  in,  if  necessary,  the  assistance  of  a  scientific 
person ;  between  these  two  alternatives  I  have  to  deter- 
mine. I  have  had  considerable  doubt  which  of  the  two 
courses  would  be  ultimately  most  convenient  to  the 
parties ;  of  course,  I  had  much  rather  it  went  to  an 
action  in  which  there  would  be  a  reference  to  arbitration, 
and  the  arbitrator  might  have  on  the  whole  better  means 
of  determining  the  question  than  I  should  have.  But  on 
the  whole,  I  think  the  best  course  will  be  to  discharge 
the  order  of  May,  and  to  take  the  matter  myself  in 
chambers.  There  the  course  will  be,  that  as  to  all 
matters  of  mere  detail,  they  will  be  done  by  the  chief 
clerk.  As  to  any  questions  of  difficulty,  I  shall  myself 
determine  them  with,  if  necessary,  the  assistance  of  such 
scientific  person  as  I  shall  think  fit  to  call  in ;  and  if 
questions  arise  of  a  sufficiently  grave  character  to  require 
any  material  discussion,  I  shaU  reserve  the  right  of 
having  those  discussed  in  open  Court.  The  order  will 
be,  to  discharge  the  order  of  May,  and  then  (in  such 
form  as  shall  be  settled  as  the  proper  form)  to  direct  the 
matter  to  be  disposed  of  in  chambers.  The  costs  of 
both  petitions  to  be  reserved. 


1852. 
^ . ' 

MiLDMAY 
9. 

Lord 
Mkthukn. 


222 


CASES   IN   CHANCERY, 


1852: 
nth  March. 

Practice, 

Production  of 

Documents. 


On  a  bill  to  set 
aside  a  deed 
filed  by  one 
Plaintiff  only, 
praying  that,  if 
necessary,  it 
might  be 
taken  as  on 
behalf  of  credi- 
tors generally, 
it  appeared  Uiat 
A.y  claiming 
under  the  deed, 
had  a  power  of 
appointment, 
and  that  she 
had  appointed 
under  her 
power;  the 
rlaintiflp  moved 
for  production 
of  documents 
in  the  hands  of 
the  trustee  of  the 
deed,  offering  to 
confirm  the  ap- 
pointment of  A, 
The  appointees 
were  not  parties. 
Held,  that  the 
production 
could  not  be 
enforced  in  the 
absence  of  those 
persons. 


FORD  V.  DOLPHIN. 

X  HIS  was  a  motion  for  the  production  of  documents  in 
the  hands  of  Leman^  one  of  the  Defendants,  as  trustee 
of  a  deed,  the  impeachment  of  which  by  the  Plaintiff,  a 
creditor  of  the  Defendant  Dolphiuy  was  the  object  of  the 
bill.  The  deed  was  a  deed  of  family  arrangement,  made 
by  Dolphin^  by  which  he  settled  his  property  on  his 
wife ;  Leman  was  a  trustee  of  this  deed,  and  admitted 
that  he  had  in  his  possession  a  bill  of  costs  of  Dolphins 
solicitor  against  him  for  the  preparation  of  the  deed,  and 
other  documents,  all  of  which  he  alleged  he  held  as  trus- 
tee of  the  deed. 

Mr.  Rogers^  for  the  Plaintiff,  moved  for  the  produc- 
tion of  the  bill  of  costs  and  the  other  documents,  admit- 
ted by  Leman  to  be  in  his  possession. 

Mr.  Follett  and  Mr.  Busk  objected  that  all  the  cestuis 
que  trust  of  Mr.  Leman  were  not  parties,  and  that  to 
take  documents  out  of  the  hands  of  a  trustee  you  must 
have  all  the  cestuis  que  trust  before  the  Court.  The  bill 
showed,  that  the  deed  which  it  sought  to  set  'aside  con- 
tained a  power  of  appointment  to  Mrs.  Dolphin^  and  she 
had  exercised  that  power  to  create  an  incumbrance  in 
favour  of  two  persons  named  Stubban  and  Jocelyn^  and 
they  were  not  before  the  Court. 

Mr.  Rogers  said,  the  bill  admitted  the  validity  of  the 
charge  in  favour  of  Stubban  and  Jocelyny  and  did  not 
seek  to  disturb  it,  and  was  only  to  set  aside  the  deed  as 
against  Mrs.  Dolphin^  subject  to  the  rights  of  her  mort- 
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gagees.  He  undertook,  on  behalf  of  the  Plaintiff,  to  ad- 
mit, at  the  bar,  the  validity  of  the  mortgages  to  Stubban 
and  Jocelyn, 

Mr.  Stuart  and  Mr.  Robson  appeared  for  Mrs.  Dol- 
phin. 

Mr.  Toller^  for  Mr.  Dolphin. 

Mr.  Malins  and  Mr.  Selwyn,  for  other  parties. 

Mr.  Follett. 

The  objection  is  not  removed  by  that  undertaking. 
The  trustee  of  the  deed  is  asked  to  produce  documents" 
which  are  the  property  of  all  his  cestuis  que  trust ;  he 
cannot  do  that,  unless  they  are  present  to  consent.  The 
Plaintiff's  undertaking  would  protect  the  mortgagees,  as 
between  them  and  the  Plaintiff;  but  the  production  of 
their  documents  may  damnify  them  as  between  them  and 
other  persons ;  and  therefore  their  trustee  ought  not  to 
be  called  upon  to  produce  them  in  their  absence. 
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The  Vice-Chancellor  : 

As  to  the  documents  which  the  Defendant  Leman 
says  are  in  his  possession  as  a  trustee  under  the  deed,  as 
a  general  proposition  you  cannot  move  against  a  trustee 
to  produce  documents  of  such  a  character,  in  the  ab- 
sence of  his  cestuis  que  trust.  That  is  quite  clear  as  a 
general  rule. 

This  motion  was  before  me  on  a  former  occasion,  only 
addressed  to  Mr.  Leman^  and  I  then  thought  that  I  could 
not  make  the  order  without  having  his  cestuis  que  trust 
before  me. 


Dolphin. 
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1852.  If  that  is  the  right  principle  it  must  be  carried  out 

Ford  f^^fyy  that  is,  to  its  reasonable  consequences.     Now  it 

V.  appears  that  in  the  execution  of  a  power  under  the  deed, 

Mrs.  Dolphin  has  appointed  some  portion  of  the  estate 
comprised  in  it  to  two  gentlemen — Mr.  Stubban  and  Mr. 
Jocelyn — by  way  of  security  to  them  for  monies  ad- 
vanced by  them.  They  are  not  parties  to  this  suit. 
Now,  prirndfacie^  the  same  principle  applies  to  them  as 
to  the  other  cestuis  que  trusty  although  they  are  only 
cestuis  que  trust  of  a  small  portion.  That,  on  principle, 
can  make  no  difference ;  and  primd  facie  I  could  not 
make  the  order  in  their  absence. 

But  then  it  is  said,  this  biU  was  not  intended  to  im- 
peach the  securities  of  Messrs.  Stubban  and  Jocelyn. 
But  on  that  ground  I  think  the  language  of  the  bill  is  so 
ambiguous  that  I  cannot  say  that  their  interest  is  secure 
against  an  attack,  even  in  this  suit;  and  therefore  I 
suggested  the  undertaking  which  was  given  by  Mr. 
Rogers,  not  to  impeach  these  securities.  That  under- 
taking might  protect  these  gentlemen,  if  Ford  was  the 
only  person  who  could  impeach  their  securities.  But 
this  biU  is  not  filed  in  the  ordinary  form ;  it  prays  that 
it  may  be  taken,  if  requisite,  as  a  bill  on  behalf  of  credi- 
tors generally.  What  that  means  specifically  I  cannot 
exactly  see.  But  this,  at  all  events,  I  know :  this  is  a  suit 
to  impeach  a  deed  as  fraudulent  against  creditors  gene- 
rally, as  well  as  against  Ford ;  any  undertaking  of  Ford 
cannot  protect  the  mortgagees  against  the  claims  of  the 
other  creditors^  who  might  avail  themselves  of  the  disco- 
very obtained  to  impeach  their  title. 

I  think  the  general  principle  must  prevail.  It  is  said 
these  documents  [ought  not  to  be  considered  as  in  the 
possession  of  the  Defendant  Leman,  as  trustee ;  and,  as 


CASES  IN  CHANCERY.  225 

to  the  bill  of  costs,  it  is  asked  bow  that  can  be  in  his  pos-  1852. 

seadon  as  trustee  ?     I  think  the  bill  of  costs  may  be  most  Ford 

material  in  impeaching  the  securities ;  and  if  the  pro-  v. 

duction  of  any  documents  in  LemarCs  possession  as  trus-  Dolphin. 
tee  might  assist  the  Plaintiff  in  impeaching  the  deed,  it 
follows  that  it  is  possible  that  such  document  may  be 
material  to  support  the  derivative  deeds.  At  all  events, 
when  Leman  has  sworn  that  all  the  documents  are  in  his 
possession  as  trustee,  and  there  is  no  suggestion  that  he 
has  any  other  character^  I  cannot  distinguish  the  bill  of 
costs  from  any  other  of  the  documents.  Those  docu- 
ments, therefore,  which  Leman^  by  his  answer,  says  are 
in  his  possession  as  trustee,  cannot  be  produced,  and  the 
motion  must  be  refused. 


RAWLINS  V.  M'MAHON.  1852: 

12th  November. 

A.  PETITION  was  presented  to  have  a  small  sum  of        p    \- 
money  (28/.)  paid  under  the  44th  section  of  the  15th        Chancery 
and  16th  Vict.  c.  86,  to  certain  persons  who  were  the  Amendment  Act 
solicitors  of  a  deceased  party  to  the  suit,  in  order  to  The  44th  see- 
avoid  the  expense  of  taking  out  representation.     The  tionof  16  &  16 

\T'     ^  Oil      J  a 

Court  thought  the  clause  did  not  apply  to  paying  money  ^^^  '\   ^ 

out  of  Court,  and  declined  to  make  the  order.  paying  money 

out  of  Court. 


Vol.  I.     N.  S. 
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1 2th  November. 


RE  DOVER  AND  DEAL  RAILWAY  COMPANY, 
EX  PARTE  BEARDSHAW 

1  HIS  was  an  appeal  against  the  decision  of  Master 
Brougham y  putting  Mr.  Beardshaw  on  the  list  of  con- 
tributorics.  Mr.  Beardshaw  applied  for  shares,  and 
200  shares  were  allotted  to  him ;  he  paid  a  deposit  of 
a  projected  rail-   420/.,  being  two  guineas  per  share.     With  the  letter 

of  allotment  he  received  from  the  directors  the  following 
circular : — 


WindxTig-up 

Acta. 
Contributor  t/. 

A,  was  an  allot- 
tee of  shares  in 
a  projected  ra 
way  company 
which  failed  to 
obtain  an  Act, 
and  was  never 
completed.    He 
paid  his  deposit, 
but  never  exe- 
cuted any  deed. 
Accompanying 
the  letter  of  al- 
lotment was  a 
circular  from 
the  directors, 
undertaking  to 
return  the  de- 
posits if  an  Act 
should  not  be 
obtained.    Af- 
terwards A,y  at 
the  request  of 
the  directors, 
asking  for  the 
continuance  of 
the  confidence 
of  the  share- 
holders, wrote 
to  the  board, 
requesting  them 
to  continue  the 

undertaking.  On  the  breaking  up  of  the  Company,  the  directors 
returned  the  balance  of  the  deposits  remaining  in  their  hands,  and 
paid  to  A.  on  that  account  200/.  A.  recovered,  in  an  action  against 
one  of  the  managing  directors,  the  remaining  220/.  Ileld,  that  A. 
was  not  a  contributory. 


"  Sir,  "  24th  January,  1846. 

"  In  forwarding  you  the  accompanying  letter  of  allot- 
ment, the  directors  desire  to  explain  that  they  have 
delayed  issuing  any  shares  until  the  standing  orders  of 
both  Houses  of  Parliament  had  been  complied  with,  and 
certain    arrangements    entered    into  with    the    South 
Eastern  Railway  Company.     The  directors  have  now 
the  greatest  satisfaction  in  stating  that  arrangements 
with  the  South  Eastern  Railway  Company  have  been 
concluded,  and  they  are  fully  justified  in  asserting  that 
the  company  wuU  be  placed  in  such  a  position  as  to 
insure  its  proprietary  against  loss ;  and  in  the  event  of 
the  passing  of  the  bill,  shares  in  the  South  Eastern 
Company  will  be  allotted  to  the  proprietors  in  lieu  of 
stock  in  this  company.     The  directors,  in  making  tin's 
announcement,  feel  that  the  affairs  of  the  company,  as 
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now  settled,  are  on  such  a  basis  as  to  secure  important  1852. 

advantages  to  its  proprietors,  and  to  warrant  the  direc-        ^^  narte 
tors  in  proceeding  to  Parliament  with  the  undertaking,     Beardbhaw. 
with  every  expectation  of  success.     In  the  event  of  the 
Act  not   being  obtained,   the   directors  undertake   to 
retmn  the  whole  of  the  deposits  without  deduction. 

"  By  order.  S.  P.  Hook,  G.  T.  Tliompson, 

"  Joint- Solicitors." 

On  the  7th  Februar}',  Mr.  Beardshaw  paid  the  420Z.  to 
the  company's  bankers.  Tlie  directors  never  succeeded 
in  obtaining  an  Act ;  in  fact,  the  scheme  was  one  of  the 
abortive  schemes  of  tlie  period.  On  the  14th  May, 
1846,  the  following  letter  was  sent  to  the  share- 
holders : — 

"Sir,  "May,  1846. 

'^  The  directors  direct  me  to  call  your  attention  to  the 
advertisement  convening  a  meeting  of  the  shareholders 
at  the  Guildhall  Hotel,  Gresham-streety  in  the  city  of 
London^  on  Thursday,  the  28th  day  of  May  instant,  at 
twelve  o'clock  at  noon  precisely,  which  they  hope  it  will 
be  convenient  for  you  to  attend  ;  but  should  it  be  other- 
wise, the  directors  beg  now  to  solicit  a  continuation  of 
your  confidence  in  their  conducting  the  affairs  of  this 
company,  and  that  you  will  forward  to  the  secretary 
your  shares,  together  with  a  proxy  enabling  him  to  vote 
in  yonr  behalf.  Should  that  course  not  meet  your  ap- 
proval, perhaps  you  will  be  good  enough  to  hand  your 
proxy  to  a  friend,  and  authorize  him  to  attend  and  vote 
at  the  meeting  on  your  behalf.  I  am  directed  to  add, 
that  in  order  to  secure  the  expenses  of  the  undertaking, 
which  are  guaranteed  by  the  South  Eastern  Company, 
in  pursuance  of  the  arrangements  made  with  them,  it  is 

q2 


228  CASES   IN   CHANCERY. 

1852.  absolutely  necessary  that  the  directors  should  proceed  to 

Beardshaw.  '^  I  am.  Sir,  your  obedient  Servant, 

"  J.  M.  Hook,  Secretary;' 

Mr.  Beardshaw  then  filled  up  the  following  form,  and 
sent  it  to  the  directors : — 

^^  I  do  hereby  declare  that  I  am  an  original  subscriber 
for  200  shares  in  this  company,  and  at  this  time  a  holder 
of  200  shares  therein,  to  which  I  am  entitled  as  here- 
under stated ;  and  I  do  hereby  request  the  provisional 
directors  to  continue  the  undertaking.  Number  whicli 
I  now  hold  of  my  original  shares — 200.  Number  of 
shares  purchased  by  me  which  I  now  hold — None. 
Name  in  full — Henry  Beardshaw.  Date — May  16, 
1846.^'' 

On  the  28th  May  there  was  a  meeting  of  share- 
holders, and  the  following  report  was  made  to  a  board  of 
directors  meeting  on  the  same  day : — 

^'  At  a  meeting  held  at  No.  7,  Coleman-street^  28th 
May,  1846,  present,  J.  Thompson^  Esq.,  John  BrenU 
Esq.,  Joseph  Thompson,  Esq.,  and  John  Brent^  Esq., 
stated  to  the  board  the  result  of  the  public  meeting  of 
shareholders,  held  this  day  at  the  Guildhall  Hotel, 
Gresham-street,  in  pursuance  of  Sir  Robert  PeeFs  reso- 
lution, and  reported  that  shareholders,  representing  scrip 
to  the  amount  of  seventy-four  thousand  one  hundred 
pounds,  approved  of  the  directors  proceeding  with  the 
bill,  and  there  was  not  one  dissentient. — H.  W.  Beau- 
clerk.-' 

The  bill  was  ultimately  thrown  out,  and  the  scheme 
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abandoned,  and  the  directors  determined  to  return  to  1852. 

the  allottees  the  balance  of  deposit  money  in  their  hands.  ^  ^-^ 
On  the  30th  July,  Beardshaw  received  back  200/.  of  his  Beardshaw. 
420/.  Two  deeds  were  prepared^  the  subscription  con- 
tract, and  the  subscription  agreement ;  but  Mr.  Beard- 
shaw executed  neither.  It  appeared  also,  among  other 
things,  that  in  an  action  against  one  of  the  managing 
directors  of  the  inchoate  company  for  his  balance  of  the 
420/.  he  recovered  a  verdict  for  the  amount. 

Mr.  Malins  and  Mr.  Smale  now  moved  to  discharge 
Master  Brougham's  order,  and  cited  Bright  v.  Hut- 
ton  (a), — Mr.  Beardshaw  is  within  that  case ;  if  any- 
thing, this  is  a  stronger  case,  for  here  he  took  with  an 
express  contract  that  he  should  have  his  money  returned, 
and  not  be  any  further  liable.  To  be  a  contributory,  a 
man  must  be  liable  at  law  to  the  creditors  of  the  com- 
pany or  association.  They  refeiTcd  to  Carriclcs  case  (ft), 
and  Roberts  case  (c). 

Mr.  GlassCy  for  the  official  manager. 

In  Bright's  case^  the  test  is  not  liability  to  creditors. 
In  the  judgment  of  Baron  ParkCy  p.  369,  he  says,  "  All 
the  questions  of  contributories  resolve  themselves  into 
two  simple  questions  of  fact ;  first, — ^by  far  of  the  most 
frequent  occurrence, — did  the  alleged  contributory  make 
or  authorize  to  be  made  the  contract  in  respect  of  which 
he  is  called  on  to  contribute,  on  his  own  account,  or  jointly 
with  others  ?  or,  secondly,  if  any  one  or  more  entered 
into  the  contract  on  his  own  or  their  behalf,  did  he 
agree  to  indemnify  the  person  or  persons  contracting  in 
part  or  in  all  against  the  consequence  of  that  contract ! 

(a)  3  H.  L.  Gas.  341.  (b)  1  Sim.  N.  S.  505. 

(c)  3  De  G.  &  S.  205. 
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1952.  Here,  tbere  is  the  letter  of  Beardskawy  of  the  16th 

'  ExnttH  ^      ^^  ^I^Jf  anthorizing  the  continuance  of  the  company ; 
BBAKDfHAw.     for  cvenk'  act   done  after  that,  Beardshaw  is  liable. 

Besides^  there  is  the  meeting  of  the  SSth  May,  1S46 ; 
Beardshaic^  by  proxy,  there  voted  for  continuing  the 
imdertaking  (a).  If  Beardshaw  had  signed  the  deed, 
there  could  be  no  question,  because  the  deed  contains  an 
authority;  so  here,  the  letter  of  the  16th  of  May  is  an 
authoritv,  and  this  takes  it  out  of  Carrick's  case.  The 
undertaking  of  the  directors  was,  it  is  true,  to  return  the 
deposit  without  deduction;  but  even  if  that  extended 
to  the  expense  of  obtaining  the  Act  of  Pariiament,  it 
would  not  extend  to  the  winding-up  expenses. 

Mr.  Martindale  with  him. 

Bright  v.  Hutton  laid  down  this,  that  a  person,  being 
a  provisional  committee-man,  hiving  shares  allotted  to 
him,  accepting  them  and  paying  his  deposit,  and  doing 
nothing  more,  is  not  a  contributory ;  and  it  goes  no  fur- 
ther. But  Beardshaw^  beyond  payment  on  the  shares 
taken  by  him,  did  something  more ;  he  authorized  the 
continuing  of  the  concern  ;  the  request  to  continue  the 
undertaking  is  a  request  to  incur  the  expenses  necessary 
for  that  continuing.  As  to  the  effect  of  the  contract  by 
the  secretary,  on  behalf  of  the  directors,  to  return  the 
deposits,  that  is  not  a  contract  between  the  company  and 
Beardshaw,  but  only  between  him  and  the  directors. 
Bright  v.  Hutton  does  not  decide  that  the  allottee  is  to 
have  any  money  back,  but  only  that  he  is  not  liable  ultra 
his  payment.  Here  Beardshaw  has  had  back  money, 
and  he  ought  to  be  liable,  at  any  rate,  to  that  extent. 

The  V ice-Chancellor: 
T  am  of  opinion  that  the  name  of  Mr.  Beardshaw  must 
(a)  Parhury's  ease,  3  Dc  6.  &  Sm.  43. 
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be  struck  off  from  the  list.  [His  Honor  stated  the  facts,  1852. 

and  then  proceeded:] — These   are  the  facts,  and  the        Ex  parte 
question  is,  whether  Mr.  Beardshaw  has  made  himself    Beardshaw. 
liable  to  contribute  to  the  expenses  of  continuing  this 
company  and  winding  it  up.    With  respect  to  his  having 
bad  shares  allotted  to  him,  having  accepted  them,  and  paid 
the  deposit,  it  must  be  recollected  that  the  shares  which  a 
party  applies  for,  and  has  allotted  to  him,  and  which  he 
agrees  to  take  and  to  pay  the  deposits,  are  shares  in  a 
projected  company,  if  it  shall  be  formed.     Several  per- 
sona endeavour  to  form  a  company ;  a  party  agrees  to 
take  shares,  and  what  is  his  agreement !     It  is,  I  agree, 
that  if  they  succeed  in  forming  the  company,  I  will  take 
shares.    The  agreement  is,  if  they  form  the  company,  I 
will  render  myself  liable  to  contribute  to  the  expenses  of 
endeavouring  to  form  the  company.     It  has  been  decided 
in  MaudaUtfs  case,  and  in  CarricVs  case,  that  an  agree- 
ment to  take  shares,  even  if  accompanied  by  acceptance 
and  payment  of  deposits,  does  not  render  the  party  liable 
to  contribute  to  the  expenses  of  forming  the  company. 
If  this  were  all, — if  there  were  nothing  more  alleged 
against  Mr.  Beardshaw ,  it  would  be  unnecessary  to  refer  to 
the  undertaking  of  the  directors  of  the  24th  June,  1846. 
But  it  is  said  that  Mr.  Beardshaw  made  himself  liable 
by  signing  or  filling  up  the  memorandum  or  paper  sent 
to  him  in  May,  1846,  by  which  he  declares  himself,  8ec.  ; 
it  is  said  that  he  thereby  made  himself  liable  to  contri- 
bute to  the  expenses  to  be  incurred  in  continuing  the 
undertaking.      But  it  is    to    be  recollected  how  Mr. 
Beardshaw  came  to  sign  that  paper.     He  did  it  in  con- 
sequence of  its  being  sent  to  him  to  bo  filled  up,  accom- 
panied by  a  letter  from  the  secretary,  dated  some  time  in 
May,  by  which  the  secretary  informed  him,  that  there 
was  to  be  a  meeting  on  the  28th,  hoping,  &c.     What 
the  directors  applied  for,  then,  by  that  letter,  was  a 
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1852.  notification  from  Beardshaw  that  he  continued  his  con- 

Ex  varte        fi<ience  in  their  direction.     He  adds,  I  am  directed  to 

Beardshaw.     add,  &c.     Then  there  is  the  undertaking  of  the  directors 

of  the  24th  January,  on  the  faith  of  which  Beardshaw 
paid  his  deposit.  How  does  that  undertaking  consist 
with  the  notion  of  his  being  liable  to  contribute  to  those 
expenses  ?  Was  that  undertaking  then  done  away  by 
the  transactions  of  May  ?  By  the  letter  of  May,  the 
directors  informed  Beardshaw  that  they  were  to  have 
the  guarantee  of  the  South  Eastern  Railway  Company, 
and  that  to  work  that  out  they  must  obtain  their  Act  of 
Parliament ;  and  they  ask  him  to  sanction  them  in  doing 
whatever  should  be  necessary  to  carry  into  eifect  the  ar- 
rangement with  the  South  Eastern  Railway  Company. 
Now  does  tliat  militate  against  the  eifect  of  the  undertak- 
ing to  return  the  deposit !  The  purpose  for  which  the 
directors  wanted  this  memorandum  filled  Dp  by  Beard- 
shaw was  only  to  enable  them  to  take  such  steps  as 
should  be  necessary  to  go  on,  to  get  the  benefit  of  the 
agreement  with  the  South  Eastern  Railway  Company, 
and  they  ask  him  the  continuance  of  his  confidence.  His 
former  confidence  was  founded  on  the  faith  of  the  direc- 
tors restoring  the  whole  deposits,  and  they  ask  the  con- 
tinuance of  that  confidence ;  and  it  is  endeavoured  to  be 
made  out  that  that  is  a  totally  new  contract,  by  which  he 
calls  on  the  directors  to  proceed.  It  appears  to  me, 
that  those  transactions  do  not  make  Mr.  Beardshaw  lia- 
ble, if  he  was  not  liable  before.  It  appears  that  Mr. 
Beardshaw  has  actually  succeeded  in  an  action  against 
one  of  the  promoters  to  recover  the  balance  of  his  depo- 
sit. It  is  difficult  to  reconcile  that  with  his  now  alleged 
liability ;  but  without  relying  on  that  circumstance,  it  is 
clear  that  acceptance  of  shares,  and  payment  of  deposit, 
cannot  make  Mr.  Beardshaw  liable  to  contribute  to  the 
expenses  of  endeavouring  to  form  the  company,  and  his 
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subsequent  transactions  do  not  make  him  liable.     The  1852. 

application  must  therefore  be  granted,  and  Mr.  Beard-  ^^  par/e 

shauPs  name  must  be  struck  off  the  list.     Costs  of  both  Beardshaw. 
parties  out  of  the  estate. 


BARTLEY  v.  BARTLEY.  jg52 . 

B_  20th  November. 

Y  an  order  of  May,  1852,  Plaintiffs,  their  solicitors     ^        ,        ' 

and  aqentSy  were  to  be  at  liberty  to  inspect  and  peruse,     -r  ^^^^^^'  ^ 
1     ,  I-  I.  .,     TN  ^     1  ^    ^^   J[  Inspection  of 

at  the  house  of  one  of  the  Defendants,  G.  W.  Bartley^      Documents. 

and  to  take  copies  and  abstracts  of,  or  extracts  from   .    iTTTL 

\     .  .  A         .•  Aplamtiffhav- 

certam  documents  m  his  possession.    A  motion  was  ing  an  order  for 

now  made  that  these  documents  might  be  produced  and  himself,  his 

left  with  the  clerk  of  records  and  writs.  !S?7A  ?^* 

agents,  to  in- 
spect a  Defend- 

Mr.  K.  Parker,  for  the  motion.  »"*'*  ^^^' 

ments,  will  not 

be  permitted  to 
Mr.  Hinde  Palmer y  for  the  Defendant.  t*ke  with  him 

another  Defend- 
ant to  assist  him 
The  material  facts  appear  by  the  judgment.  in  inspecting 


the  documents. 


The  VicE-CnANCELLOR : 

The  motion  now  made  is  founded  on  this  basis : — An 
order  being  made,  giving  to  the  Plaintiff,  their  soli- 
citors or  agents,  liberty  to  inspect  documents,  the  Plain- 
tiff has  failed  to  get  the  benefit  of  that  order,  and  it  is 
said  that  the  failure  has  arisen  from  the  misconduct  of 
the  Defendant.  The  Plaintiff  has  failed  because,  on 
going  to  the  house  of  G,  TV.  Bartley,  to  inspect, 
and  taking  with  him  another  person,  viz.  Robert  Bart- 
ley,  another  of  the  Defendants,  the  Defendant,  G.  TV. 
Bartley^   objected   to  allow    R.   Bartley  to   inspect. 
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1852. 


Bartley 
Bartley. 


because  he  was  neither  the  agent  nor  the  solicitor  of  G. 
W,  Bartley^  and  was  himself  a  co- Defendant ;  as  such, 
the  Defendant,  G.  W.  Bartley,  insisted  that  the  Defend- 
ant, iZ.  Bartley^  had  no  right  to  inspect,  and  the  Plain- 
tiff could  not  give  him  any.  The  question  really  comes 
to  this :  suppose  the  documents  were  deposited  with  the 
clerk  of  records  and  writs,  with  the  usual  order  for  the 
Plaintiff,  his  solicitor  or  agents,  to  inspect ;  and  suppose 
the  Plaintiff  to  go  to  the  office  to  inspect,  and  to  take 
with  him  the  Defendant,  iZ.  Bartley^  desiring  that  iZ. 
Bartley  should  inspect  the  documents,  and  the  Defend- 
ant, G.  W,  Bartley^  were  to  object ;  then,  according  to 
the  practice  of  the  writ  and  record  clerks  office,  would 
R.  Bartley  be  allowed  to  inspect  or  not !  If  the  Plain- 
tiff would  have  a  right  in  that  office  to  have  the  assist- 
ance of  iZ.  Bartley  to  inspect,  he  must  have  the  same 
right  under  the  order  of  May,  1852.  It  must  be  ascer- 
tained from  the  proper  officers,  what  is  the  practice  of 
the  office  of  the  clerks  of  the  records  and  writs.  There 
may  still  be  a  question  whether  the  word  agents^  means 
any  person  whom  the  Plaintiff  may  choose  to  nonunate 
for  the  mere  purpose  of  inspection. 


The  case  stood  over  to  ascertain  the  practice  of  the 
office,  and  on  the  23rd,  the  Vice-Chancellor  stated,  that 
on  inquiry  it  appeared  that  according  to  the  practice  of 
the  writ  and  record  clerks  office,  iZ.  Bartley  would  not 
have  been  allowed  to  inspect  the  documents  with  the 
Plaintiff;  and  his  Honor  decided  accordingly,  and  re- 
fused the  motion. 
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RE  10  &  11  VICT.  c.  96,  AND  THE  TRUSTS  OF         1852 : 

THE  WILL  OF  G.  CREED.  23rd  &  24th 

November. 


1  HIS  was  the  petition  of  G.  A.  Creed  and  J.  Thomas         Deaths 

Groves  and  his  wife;  G,  A.  Creed  and  Mrs.  Groves  ^''"SJl^/'^' 

being  the  children   of  one  George   Creeds  the  son  of   What  Evidence 

Ilichard  Creeds  a  brother  of  the  testator  in  the  matter.         qfords 
^  ^      ,    ,  i   i  .  '  presumption  of 

G,  Creedj  the  testator,  gave  certain  property  upon  trust         Death, 

for  his  sister  Fanny  for  life,  remainder  equally  between  r 

A,  left  this 
all  such  of  his  nephews  and  nieces,  children  of  his  bro-  country  on  the 

thers  Thomas  and  Ilichard  and  his  sister   Mary^  as  9th  November, 
should  be  living  at  his  sister  Fanny's  deaths  and  the  IgftT  j  ^ 

lawful  issue  or  legal  personal  representatives  of  such  of  1831,  his  bro- 

his  said  nephews  and  nieces  as  should,  at  his  sister  ther-in-law  re- 

TT        »    J    ^1    V     1     J  ceived  a  letter 

Fanny  s  death,  be  dead.  ^^^^  j^^^^ 

on  behalf  of  A,, 

G.  Creed,  the  testator,  died  the  12th  Februar}-,  1838.  describing  him 
'        .  '  -"as  having 

Fanny  Creed  died  the  21st  Januaiy,  1838.     Richard  changed  his 

Creed  had  two  children,   G.  Creed  the  younger,  and  J^^™©  to  B. 
Harriet  Ann  Greedy  afterwards  Lowther ;   G.   Creeds  after  this  A*s 
the  younger,  had  three  children,  viz.,  the  Petitioners  G.  wife  sent  a  letter 

A.  Creed  and  Eliz.  Groves  and  Richard  L.  Creed,  who  '^  Y"^.  address- 

ed  te  mm  as  ^., 

died  on  the  12th  July,  1831,  an  infant  of  the  age  of  by  the  hand  of 

eight.    In  1829,  G,  Creed  the  younger  became  bankrupt,  *  ^^^°^*  ^^^ 

and  on  the  9th  November,  1829,  he  left  England,  and  j^j^     jjg  ^^ 

went  to  New  York.    In  1831,  Mr.  Lowther,  the  brother-  not  heard  of 

in-law  of  G.  Creed  the  younger,  received  a  letter  from  ^tf^^V  ^^^ 

^       °    '  it  did  not  ap- 

a  stranger,  dated  16th  June,  1831,  from  New  York,  pear  that  any 

soliciting  aid  on  behalf  of  G.  Creed  the  younger,  de-  ®^^^'  inquiries 

were  made  by 

his  family. 

Held,  that  on  this  state  of  facts,  there  was  not  sufficient  information  to 

ground  presumption  of  death,  still  less  of  the  particular  period  of  death. 
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1852.  scribing  him  as  then  having  taken  the  name  of  6r.  Cooke. 

J  "  The  petition  then  contained  these  allegations :  "  That 

Creed.  about  three  months  after  the  receipt  of  the  said  letter 
by  G.  Lowther,  the  wife  of  said  G.  Creed  wrote  a  letter 
addressed  to  him  by  the  name  of  G.  Cooke^  and  sent  such 
letter  by  a  friend  to  ^ew  Yorh^  who  then  made  inquiries 
for  him  but  without  being  able  to  obtain  any  information 
respecting  him,  or  even  hearing  of  him ;  and  such  letter 
was  afterwards  brought  back  to  his  said  wife  to  England 
by  the  said  friend.  That  some  time  back  it  was  reported 
by  a  Mrs.  Col.  Howard  that  the  said  G.  Creed  had  been 
seen  by  her  son  in  1831,  at  New  York^  in  the  company 
of  some  strolling  players,  and  in  great  distress.  These 
allegations  were  supported  by  the  affidavits  of  the  Peti- 
tioners only ;  and  it  did  not  appear  that  any  of  the  family 
had,  and  indeed  it  was  admitted  at  the  bar  that  they  had 
not,  made  any  other  inquiries.  The  question  was,  whe- 
ther G.  Creed  the  younger  was  to  be  presumed  to  be 
dead,  and  if  dead,  whether  he  died  within  six  years  and 
eight  months  from  the  16th  June^  1831 ;  in  which  case, 
he  would  have  died  before  the  testator,  and  the  Peti- 
tioners, as  the  issue  of  R,  Creed,  would  take ;  or  whether 
he  must  be  presumed  to  liave  lived  for  seven  years  from 
the  16th  June,  1831,  in  which  case  he  would  have  sur- 
vived the  testator,  and  taken  an  interest ;  and  then  his 
assignees  would  be  entitled.  The  petition  was  to  have 
half  of  a  sum,  paid  into  Court  under  the  trusts  of  the  will 
of  G,  Creed,  paid  to  the  Petitioners  in  equal  moieties. 

Mr.  Chandless  and  Mr.  Walford^  for  the  petition, 
cited  Webster  v.  Birchmore  (a),  Sillick  v.  Booth  (ft), 
Dowleyx.  Winfield(c),  Cuthberty.  Furrier  (d)^  Nepean 

{a)  13  Ves.  362.  (c)  14  Sim.  277. 

(ft)  l^You.  &  Col.  C.  C.  {d)  2  Phil.  199. 

117. 
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Y.  Knight  {a),  as  to  presumption  of  death.     Either  the  1852. 

asmgnecs  of  G.  Creed  the  younger,  or  his  children,  are 

entitled.   There  is  no  information  as  to  the  actual  period 

of  G.  CreefTs  death.     The  rule  as  to  presumption  of 

death  is  this :  if  the  party  has  not  been  heard  of  for  seven 

years,  he  is  presumed  to  be  dead,  but  no  particular  period 

for  his  death  is  to  be  presumed.     The  balance  of  the 

evidence  is  in  favour  of  the  presumption  of  his  dying  in 

the  first  six  years  and  eight  months  ;  for  the  wife  made 

inquiries  inmiediatcly  after  the  16th  June,  1831,  and 

could  learn  nothing. 

Mr,  Pitman,  for  the  trustees,  submitted  the  question       Not.  24. 
to  the  Court. 

Mr.  Daniell  and  Mr.  Roxburgh  for  the  assignees  of 
G.  Creed. 

The  Petitioner's  title  assumes  that  6r.  Creed  died 
before  the  12th  February,  1838,  and  they  must  make 
out  that  aflRrmatively.  The  only  evidence  is  the  letter 
of  the  stranger,  of  June^  1831. 

The  Vice-Chaxcellor  interposed,  and  said  that  unless 
the  parties  could  agree  in  stating  that  no  further  infor- 
mation could  be  obtained,  he  thought  there  had  been  no 
sufficient  inquiry  to  justify  any  order.  The  Petitioners 
had  done  nothing  in  the  way  of  effectual  inquiry.  As 
the  matter  stood,  the  Court  would  refuse  to  give  the 
fund  to  the  Petitioners.  Of  course,  on  that  petition,  it 
could  make  no  order  in  favour  of  the  assignees ;  but  his 
Honor  said,  if  the  petition  were  theirs,  he  should  make  no 
order  without  further  inquiry.  The  case  was  finally 
arranged  out  of  Court. 

{a)  2  M.  &  W.  895  ;  and  5  B.  &  Ad.  86. 
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1852 :  FULLERTON  v.   MARTIN. 

25th  November.  i|>- 

*       »  .     '  jyiR.  FBEELING  applied  for  a  supplemental  decree 

Chancery  Im-  "^^®'  ^^^  ^^^^  section  of  the  Chancery  Act.    All  the 

provement  Act.  children  of  certain  persons  were  necessaiy  parties  to  a 

Supplemental  gyj^^  ^  being  all  interested  in  certain  property,  and  all 

^^  were  parties,  except  one  recently  bom.    A  decree  had 

"Hie  birth  of  one  j^gg^  made,  and  proceedings  had  been  taken  in  the 

titled  as  such  Master's  office,  but  there  had  been  no  proceedings  since 

after  the  insti-  the  birth  of  the  infant ;  so  that  merely  the  usual  supple- 

!^**?^.^  Sie"  '  mental  decree  was  wanted.     The  question  was,  whether 

52nd  section  of  this  case  was  within  the  section, 
the  Chancery 

Improvement  rpj^^  Vice-chancellor  said  there  was  a  change  of 

Act,  and  justi-  .    .              .  .    7 

fies  an  order  interest,  and  the  case  was  clearly  within  the  spirit,  if  not 

for  the  usual  within  the  actual  words  of  the  statute,  and  made  the 
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HOWARD  V.  HOWARD.  1852 : 

25th  November. 

1  HIS  was  a  motion  to  examine  witnesses  viva  voce^        Practice. 

under  the  S9th  Order  of  the  7th  August,  1852,  issue  Application  of 
having  been  joined  before  the  Orders  came  into  operation.      ^A  At 
It  appeared  that  in  July  it  had  been  agreed  between  the      1852,  where 

solicitors  of  the  parties  before  the  Master,  that  pub-  J^sue  joined  be- 
Ilcation  should  not  pass  till   the  2nd   November,  on       Witneues. 

i\e  ground  that  then  the  new  system  of  practice  would  Leave  to  exam-- 

come  into  operation ;  and  the  Master  made  an  order  *"*  ^n  d 

accordingly.     It  was  insisted  on  the  one  side,  that  the  

intention  and  agreement  were  to  examine  under  the  new  .    *  *?"^®  *^, 

"°  .  .  issue  before  the 

practice ;  on  the  other,  that  the  intention  and  agreement  Orders  of  7th 
were  merely  to  postpone  the  question  under  what  prac-  August  1852, 
tice  the  examination  should  be  conducted.  Julv  1852 

agreed  to  post- 
Mr.  Folleit  and  Mr.  Gordon,  for  the  motion.  pone  pubUcation 

till  the  2nd 

Firstly,  There  is  an  actual  agreement  between  the  November,  on 

parties  that  the  evidence  should  bo  taken  under  the  new  .i  ^  ^^^    that 
'^      ,  ,     ,  the  new  practice 

practice.     Secondly,  If  there  was  no  such  binding  agree-  would  then 
ment  or  consent,  it  is  more  desirable  in  this  case  that  ^?"^®  into  opera- 
evidence  should  be  taken  according  to  the  new  practice,  was  one  in 
(They  cited  Mackintosh  v.  Great  Western  Railway  (a).)  which  it  was  not 
The  real  question  in  this  case  is,  whether  a  partner-  ?  ^f f*  J^  J^^^ 
ship  existed^  and  that  fact  depends  on  conversations  and  examination 

on  various  circumstances  leading  to  a  great  conflict  of  "'ig^^  ^  ^^e 

most  effective : 

(a)  16  Jur.  1012.  Held,  that 

^  ^  the  postpone- 

ment of  publi- 
cation was  not  an  agreement  to  adopt  the  new  practice ;  but,  in  the 
absence  of  special  reasons  to  the  contrary,  there  being  a  probability 
of  advantage  in  applying  the  new  practice,  it  ought,  according  to  the 
intention  of  the  Act,  to  be  applied. 
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1852. 


Howard 

V, 

Howard. 


CASES   IN   CHANCERY. 

evidence.  Interrogatories  were  filed  in  July;  nothing 
was  done  till  the  12th  of  November;  and  as  soon  as 
notice  was  given  to  us  by  the  Plaintiff  of  his  intention 
to  proceed,  we  protested  and  gave  notice  that  we 
should  apply  for  leave  to  examine  witnesses  under  the 
new  practice. 

Mr.  Bacon  and  Mr.  Toulmin^  for  the  Plaintiff. 

Two  points  are  made.  First,  It  is  said  there  is  an 
agreement  before  the  Master,  ratified  to  some  extent  by 
the  Master^s  order  of  the  12th  July.  Now  the  Chancery 
Act  had  just  then  passed.  (They  referred  to  the  28th 
section.)  The  agreement  to  postpone  publication  was 
therefore  reasonable,  because  Ordei*s  were  expected.  But 
it  was  not  an  agreement  to  adopt  the  new  Orders.  The 
39th  Order  requires  consent.  That  means  consent  given 
under  the  Order.  Such  a  consent  as  the  Defendant 
alleges,  not  only  was  not  given  but  could  not  exist.  It 
would  be  a  consent  to  act  under  Orders  not  yet  existing, 
and  such  a  consent  is  not  within  the  39th  Order.  Then 
on  the  second  point,  as  to  this  case  being  one  on  which 
it  is  more  fit  that  the  new  practice  should  be  adopted. 
However  that  may  be,  interrogatories  have  been  filed 
and  proceeded  upon,  and  some  witnesses  have  been 
examined.  To  waste  all  these  proceedings  now,  would 
be  inexpedient,  and  both  delay  and  expense  will  be  saved 
by  going  on  under  the  old  practice  ;  nor  is  there  in  fact 
anything  special  in  the  case  to  require  oral  examination. 

The  Vice-Chancellor  : 

The  parties  were  before  the  Master  in  July  last,  and 
then  a  discussion  took  place,  of  the  effect  of  which  the 
solicitors  for  the  parties  have  been  led  to  form  different 
estimates.  The  view  taken  on  the  one  side  is  this :  that 
it  was   arranged  that  when  the  new   practice,  then 
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expected,  should  come  into  operation  on  the  2nd  of 
November,  the  parties  were  to  proceed  under  that  new 
practice.  On  the  other  side  the  agreement  was  under- 
stood to  be  that  things  should  remain  in  statu  quo  till 
the  2nd  of  November,  having  reference  to  the  fact  that 
then  the  new  practice  would  come  into  effect,  and  that 
then  it  was  to  be  determined  how  matters  should  pro* 
ceed.  I  cannot  assume  that  there  was  any  actual  agree- 
ment by  the  Plaintiff,  that  the  examination  of  the 
witnesses  should  take  place  under  the  new  practice. 
But  according  to  what  is  said  on  behalf  of  the  Plaintiff 
liimself,  it  seems  that  the  reason  for  the  adoption  of  the 
Masters  suggestion  that  no  witnesses  should  be  exa- 
mined till  November,  was  the  suggestion  of  the  Plaintiff^s 
solicitor  that  the  new  practice  would  then  come  into  opera- 
tion, a  fact  of  which  both  parties  had  notice  from  the 
Act  itself,  though  what  the  details  would  be  they  did  not 
then  know.  Now  the  28th  section  of  the  Act  abolishes 
entirely  the  old  practice.  The  29th  and  subsequent 
sections  point  out  what  is  generally  to  be  the  mode  of 
examining  witnesses.  It  could  not  be  known  when  the 
parties  were  before  the  Master,  within  what  time  after 
issue  joined,  the  Lord  Chancellor  would  require  notice 
to  be  given.  But  this  they  knew,  that  the  new  system 
would  come  into  operation,  and  it  was  not  agreed 
definitively  that  the  new  system  should  be  adopted,  but 
it  was  agreed  that  it  should  then  be  determined  in  what 
way  they  should  proceed.  That  I  think  was  the  effect 
of  the  agreement.  No  communication  was  made  to  the 
Defendant  until  the  1 0th  of  November,  when  the  Plain- 
tiff gave  him  notice  to  produce  documentSi  and  that  on 
the  12th  he  should  proceed  to  examine  witnesses  under 
the  old  system. 


1852. 


Howard 

V. 

Howard. 


The  Vice-Chancellor  referred  to  the  39  th  Order,  an 
Vol.  I.     N.  S.  B 


242 


CASES   IN   CHANCERY, 


1852. 
Howard 

V. 

Howard. 


observed  that  the  Chanoery  Amendment  Act,  by  the 
28th  section,  applies  to  all  cases,  including  cases  in 
which  issue  was  joined  before,  as  well  as  those  in  which 
it  was  joined  after  the  Orders ;  and  that  the  S9th  Order 
would  seem  therefore  to  repeal  that,  but  that  it  did  so 
by  force  of  the  63rd  section  of  the  Act.  His  Honor 
then  proceeded. 


The  Plaintiff  then,  on  the  10th  November,  was  pro- 
ceeding under  the  old  system.  The  Defendant  imme- 
diately gave  him  notice  not  so  to  proceed,  alleging  the 
agreement.  This  the  Plaintiff  denied,  and  insisted  on 
going  on ;  whereupon  the  Defendant  goes  in  before  the 
Examiner  and  objects,  and  the  Examiner  proceeds  with 
the  examination,  in  which  I  think  he  was  right,  as  there 
was  not  any  positive  agreement,  and  he  had  no  jurisdic- 
tion to  depart  from  the  old  practice.  The  Defendant 
then  asks  for  time  to  produce  the  documents,  and  that 
is  referred  to  against  him  as  showing  acquiescence,  but 
I  do  not  think  that  amounts  to  acquiescence.  On  the 
16th  he  gives  notice  of  motion  for  the  19th,  the  earliest 
day  for  which  he  could  give  notice ;  so  that  I  do  not 
think  that  the  conduct  of  the  Defendant  has  at  all  placed 
him  in  a  position  on  which  he  is  concluded  from  making 
this  application  to  the  Court.  Then  is  it  a  case  in  which 
there  is  reason  for  supposing  that  it  will  be  more  expe- 
dient to  adopt  the  new  than  the  old  practice !  I  am,  of 
course,  unable,  without  hearing  more  of  the  pleadings,  to 
say  precisely  what  are  the  matters  put  in  issue  ;  but  I  see 
enough,  {W)m  what  is  stated,  to  say  that  it  is  a  case  in 
which  it  is  at  least  likely  that  the  purposes  of  justice  will 
be  best  served  by  oral  examination  and  cross-examination. 
Ought  I  then  to  refuse  it  on  the  ground  that  proceedings 
have  been  already  taken  under  the  old  system  ?  If  any  ex- 
pense had  been  incurred  by  reason  of  the  Defendant's  ne- 
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gleet  to  take  any  proper  step,  it  might  be  so ;  but  I  see 
no  such  neglect.  For  as  there  was,  at  least,  an  agreement 
that  the  matter  should  stand  over,  the  Defendant  had  a 
right  to  expect  some  communication  before  any  step  was 
taken.  It  was  the  Plaintiff's  fault  not  so  to  communicate 
with  him  before  any  material  expense  was  incurred.  The 
Defendant  protested  as  soon  as  he  was  aware  of  any  step, 
and  did  not  delay  his  application.  There  is  no  reason 
then  on  that  ground  for  not  granting  the  application ; 
and  this  being  a  case  in  which  there  is  at  least  a  proha- 
bilUy  that  the  new  system  of  examining  witnesses  may 
be  most  effective,  and  the  legieJature  having  said  that 
the  new  mode  is  the  best  in  the  absence  of  any  special 
reasons  for  not  adopting  it,  I  shall,  following  the  case 
already  decided  to  which  I  have  been  referred,  make  the 
order.    The  costs  to  be  costs  in  the  cause. 


1852. 


Howard 

V. 

Howard. 


r2 
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1852 :         PEARCE  r.  WYCOMBE  RAILWAY  COMPANY. 
11th  November. 

Statutes,  Con-     J^  HIS  was  a  motion  for  an  injunction  to  restrain  the 

strueiion  of,     railway  company  from  making  or  proceeding  with  the 

Clauses^Con-     deviation  in  the  bill  mentioned,  from  the  level  of  the 

solidation  Act,    Wtfcombe  Railway,  beyond  the  limits  of  five  feet  in  the 

Jurudietion.     g^i^ay  Clauses  Consolidation  Act,  1845,  mentioned. 

A  Railway  Com- 

ufff  an^embank-'  ^^®  Plaintiff  was  the  owner  of  a  house  near  which  the 
ment  more  than  Defendants'  railway  was  constructed.  The  Defendants, 
five  feet  above  ^^  company,  were  building  an  embankment  to  carry  the 
cording  to  the  Wycombe  Railway  over  the  conunon  road,  and  building 
11th  and  ]2th     it  much  more  than  five  feet  above  the  level,  within  the 

lUilwav  Clauses  ™®*°^^8  ^^  ^^^  \\i\\  and  12th  sections  of  the  Railway 

Consohdation       Clauses  Consolidation  Act.     Whether  the  embankment 

Act.    They  had  prejudicially  affected  the  Plaintirs  land  within  the  12th 

not  given  the       ^  ^  -^ 

notice  required     section  was  matter  of  conflicting  evidence ;  but  it  wns 

by  the  12th  sec-  admitted  that  the   company  had  not  given  the  notice 
t^^^edlhe^eon-"  ''®9^*^^  by  the  12th  section.     They  had  the  consents 
sent  required  by  required  by  the  11th  section. 
the  1 1  th.    The 

Court  put  them        ,,      «  ,  ,,      ,,.  ,   ,,     *       ,     t^,  .     .«. 

on  terms  to  ^^*  Swanston  and  Mr.  Nicnolls,  for  the  Plamtitr. 

of\he*Bow^^^^  ^^^  circumstance  of  the  company  not  having  given 
of  Trade,  sub-  the  notice  required  by  the  12th  section  is  conclusive, 
mitting  to  such  ^he  proper  tribunal  to  decide  the  question  whether  the 
Court  should  ^^^^  ^®®  prejudicially  affected  or  not,  is  the  Board  of 
thereafter  make.  Trade,  and  the  company  proceeding  without  having  given 

otherwise  an  in-  ^,^^  required  notice,  the  Plaintiff  has  a  right  to  an  in- 
junction  would      .         .  ^  .,    i         ,    „  ,         ,  , 

go  to  restrain       junction  until  that  shall  have  been  done. 

the  company 

with  the  em-^"^  ^^*  Malins,  for  the  company,  cited  the  6th  and  66th 
bankment. 
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sections  of  the  Railway  Clauses  Consolidation  Act,  and 
the  68th  of  the  Lands  Clauses  Consolidation  Act.  As 
to  the  11th  section  of  the  Railway  Clauses  Consolidation 
Act,  the  Plaintiff  docs  not  come  within  it.  He  is  not 
an  owner  within  that  section.  As  to  the  12th  section, 
the  words,  prejudicially  affected,  mean  prejudicially 
within  the  6th  section  of  the  Railway  Clauses  Consoli- 
dation Act,  and  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act.  The  company  is  not  proceeding  con- 
sistently with  the  Act.  The  Plaintiff  has  therefore  no 
right  to  come  for  an  injunction ;  he  must  bring  an  action. 

Mr.  Jesselly  with  him. 

Firstly,  there  is  no  title  in  the  Plaintiff  to  sue  at  all. 
Secondly,  if  there  is,  this  is  not  a  case  for  an  injunction. 
Thirdly,  the  delay  precludes  him.  The  Plaintiff  rests 
on  the  1 2th  section  of  the  Railway  Clauses  Consolidation 
Act ;  the  question  on  that  is,  What  is  meant  by  prgu- 
dicudly  affected?  The  words  prgudicially  and  in/ii- 
riously  are  used  by  the  Act  indifferently  [he  referred  on 
this  point  to  the  66th  section].  This  is  a  case  without 
the  Act.  Could  the  Plaintiff  have  maintained  an  action 
before  the  Act  ?  If  not,  he  is  not  prejudicially  affected, 
which  must  mean  prejudicially  affected  at  law,  inde- 
pendently of  the  Act;  the  question  then  is,  Is  this  a 
private  nuisance !  and  this  the  Court  may  decide ;  Chan- 
cery Improvement  Act,  1852,  sect.  62.  Secondly,  if  the 
Plaintiff  has  any  title  at  all  to  sue,  that  is,  if  he  has 
suffered  legal  injury,  it  is  clearly  not  irremediable  injury. 
The  evidence  shows  there  is  no  pecuniary  injury  to  the 
value  of  his  house.  The  balance  of  inconvenience  is  against 
granting  the  injunction,  because  it  would  stop  the  transit 
on  the  railway.  Thirdly,  as  to  the  delay,  the  embank- 
ment was  commenced  on  the  20th  of  June ;  on  the  26th 
July  there  was  a  public  meetings  at  which  the  Plaintiff 


1852; 

^ . ' 

PSARCB 
V. 

Wycombe 
Railway  Co. 
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Wycombe 
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was  present,  to  take  the  matter  into  consideration.  On 
the  20th  of  July,  he  sent  a  notice  objecting  to  the  em- 
bankment; the  reply  was  from  the  Defendants,  who 
wrote  to  him  that  terms  would  be  proposed.  Then  the 
Plaintiff  applied  to  the  Board  of  Trade,  and  that  was  a 
commencement  of  litigation  which  he  ought  to  have  pur- 
sued without  delay.  On  the  28th  August,  he  found  that 
the  Board  of  Trade  had  not  or  declined  to  use  jurisdic- 
tion, and  he  then  gave  a  notice  threatening  an  application 
to  the  Court  of  Chancery  unless  the  Defendants  desisted : 
after  that  he  did  nothing  till  the  end  of  October. 
Lastly,  the  prayer  of  the  bill  is  for  an  injunction  to 
restrain  the  company  until  they  shall  have  given  proper 
notice.  We  gave  them  notice  on  the  1st  November, 
but  the  notice  of  motion  goes  beyond  the  bill ;  it  cannot 
therefore  be  supported.  (It  was  stated  that  the  Board  of 
Trade  would  undertake  the  adjudication.) 


Mr.  Stoanston^  before  replying,  said  he  consented  to 
submit  the  question  to  the  Board  of  Trade ;  the  injunc- 
tion going  in  the  mean  time,  or  the  company  under- 
taking to  abide  by  the  order  of  the  Court  after  the  de- 
cision of  the  Board  of  Trade. 


The  Court  intimating  that  if  the  company  would  not 
submit  to  the  order  of  the  Court  they  could  not  be  per- 
mitted to  go  on  with  the  embankment  pending  the 
inquiry  before  the  Board  of  Trade,  the  following  order 
was  ultimately  arranged.  The  Plaintiff  and  Defendants 
undertook  to  raise  no  objection  to  the  jurisdiction  of  the 
Board  of  Trade,  and  to  abide  by  the  decision  of  that 
Board ;  and  also  to  abide  by  such  order  as  this  Court 
should  think  fit  to  make  if  the  Board  of  Trade  decided. 
If  the  Board  of  Trade  refused  to  adjudicate,  liberty  for 
either  party  to  apply;  the  Defendants  undertaking  in  that 
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as  to  their  works,  and  on  these  terms  the  motion  to        Pmab.ce 

stand  over.  r. 

Wycombk 
Railway  Co. 


DOVER    AND   DEAL   RAILWAY    COMPANY,  1852: 

EX  PARTE  FRANCIS  MOWATT.  2nd  December. 

^^^^^^^^■^^^ 
Windinff'Up 

1  HIS  was  a  motion  to  discharge  an  order  of  the  CalU. 

Master,  directing  F.  Mowatt  to  pay  a  call  of  1/.  7*.  per   .      ,,  - 

share.  shares  in  a  pro- 

jected railway 

Mr.  Danielly  for  the  motion,  contended  that  Mr.  ^^  them -he 

Mowatt  was  not  liable  to  pay  any  call.    This  was  a  also  executed 

scheme  in  concurrence  with  the  South  Eastern  Railway  *^®  subscribers' 

*'   agreement,  a 
Company.     The  promoters  entered  into  negotiations  deed  under 

with  the  South  Eastern  Railway  Company,  resulting  in  seal ;  but  he 
arrangements  between  the  two  companies.     The  sub-  ^yji^  q£  ^^  j^^^g, 
scribers'  agreement  was  dated  the  let  January  1846;  written  by  the 

Mr.  Mowatt  executed  it  on  the  29th  January,  no  sliares  Provisional  di- 

^  rectors  before 

were  then  issued,  nor  was  any  allotment  made.     On  the  the  execution  of 

24th  January  1846,  a  letter  was  written  by  the  joint  the  deed,  by 
solicitors  of  the  Dover  and  Deal  Railway  Company,  and  dertook  to  re- 
a  copy  of  this  letter  was  sent  to  Mr.  Mowatt.     It  was  turn  the  vrhole 
as  follows  : — "  In  forwarding    you  the   accompanying  Ac^^hould  not 
letter  of  allotment,  the  directors  desire  to  explain  that  pass.    The  deed 

was  in  the  usual 
form,  between  all  the  shareholders  with  trustees*  to  perform  the  cove- 
nants, and  contained  a  covenant  to  indemnify  the  provisional  directors 
\vliether  the  Act  should  or  should  not  pass.  Held, -that  the  deed, 
being  a  contract  by  each  shareholder  with  all  the  others,  its  effect 
could  not  be  destroyed  in  favour  of  any  shareholder,  by  a  contract 
between  him  and  a  certain  number  of  shareholders;  and  consequently, 
the  allottee  who  had  signed  it,  was  not  protected  by  the  letter  of  the 
provisional  directors,  against  a  call. 
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1852.  they  have  delayed  issuing  any  shares  until  the  standing 

Ex  varte       orders  of  both  Houses  of  Parliament  had  been  complied 
MowATT.       with,  and  certain  arrangements  entered  into  with  the 

South  Eastern  Railway  Company  had  been  brought  to 
a  conclusion.  The  directors  have  now  the  greatest 
satisfaction  in  stating  that  arrangements  with  the  South 
Eastern  Company  have  been  concluded,  and  they  are 
fiilly  justified  in  asserting  that  the  company  will  be 
placed  in  such  a  position  as  to  insure  its  proprietary 
against  loss ;  and  in  the  event  of  the  passing  of  the 
bill,  shares  in  the  South  Eastern  Company  will  be 
allotted  to  the  proprietors  in  lieu  of  stock  in  this  com- 
pany. The  directors,  in  making  this  announcement, 
feel  that  the  afiairs  of  the  company,  as  now  settled,  are 
on  such  a  basis  as  to  secure  important  advantages  to  its 
proprietors,  and  to  warrant  the  directors  in  proceeding 
to  Parliament  with  the  undertaking,  with  every  expec- 
tation of  success.  In  the  event  of  the  Act  not  being 
obtained,  the  directors  undertake  to  return  the  whole  of 
the  deposits  without  deduction. 

(Signed)  \S.P.Hook.        1       Joint 

[6?.  T.  rAow/>5on,  J  Secretaries." 

Now  Mr.  Mowaifs  case  is  this.  The  official  manager 
relies  on  the  subsequent  agreement,  he  says  that  regu- 
lates the  liabilities.  Mr.  Mowatt  says  this  is  not  a  call 
for  dehts^  but  for  the  expenses  of  winding  up,  and  his 
liability  on  the  subscribei-s'  agreement  is  to  be  taken  iti 
conjunction  with  the  letter  of  the  24th  of  January  1 846. 
Under  the  83rd  section  of  the  Winding-up  Act  the 
Master  is  to  have  regard  to  legal  and  equitable  lia- 
bilities.    He  cited   Gay's  case  (a).     He  relies  on  the 

(a)  De  G.  M*N.  &  Gordon,  I  Appl.  Gas.  Chanc.  347. 
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letter  of  the  24th  January  1846,  the  resolutions  of  the  1852. 

directors,  and  the  letter  of  allotment,  the  subscribers'        £^  parte 

agreement,  and  the  parliamentary  contract.     The  exe-       Mowatt. 

cution  of  the  subscribers^  agreement  by  Mr.  Mowatif 

being  subsequent  to  the  letter  of  the  24th  of  January 

1846,  that  letter  must  be  treated  as  incorporated  in  the 

deed. 

Mr.  Roxburgh  with  him. 

There  is  no  question  here  between  creditors  of  the 
company  and  the  appellant ;  the  only  liability  of  Mowatt^ 
if  there  is  any,  is  by  way  of  indemnity  to  those  members 
of  the  company  who  are  liable  for  debts.  But  he  is  not 
so  liable,  and  therefore  he  is  not  liable  to  any  call.  The 
letter  of  the  24th  of  January  is  the  basis  of  the  contract ; 
MowatCs  signature  to  the  subscribers^  agreement  was 
necessary  for  soliciting  the  bill,  therefore  the  mere  fact 
of  such  signature  does  not  constitute  any  liability ;  only 
an  allotment  of  shares  will  have  that  effect,  and  then  you 
must  see  the  terms  of  allotment.  In  effect,  the  persons 
now  claiming  an  indenmity  are  the  very  persons  who 
contracted  to  return  the  whole  of  the  deposits  if  an  Act 
could  not  be  obtained.  If  there  had  been  no  signing  of 
the  agreement,  clearly  there  could  have  been  no  claim. 
But  the  agreement  was  founded  on  the  representation 
contained  in  the  letter  of  January  1846. 

Mr.  Glasse^  for  the  official  manager. 

The  point  is  simply  this :  whether  where  parties  agree 
by  parol  and  then  enter  into  a  deed,  silent  on  the  terms 
of  the  parol  agreement,  the  parol  agreement  can  be 
looked  at  to  control  the  deed.  There  is  no  evidence 
when  Mr.  Mowatt  received  the  letter,  though  it  is  ad-* 
mitted  to  have  been  received ;  and  their  case  rests  upon 
the  deed  having  been  executed  after  and  on  the  faith  of 
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ia»2.  ikt  jgreciacnt  fwrtainfJ  in  Uw  leilcr.    Take  k  either 

wsjr,  ihe  deed  is  the  eontnet,  and  is  Doi  to  be  eoBstmed 
m  iderenee  to  the  psrol  MgnemeaL  The  adbKriber  s 
jgrwif  lit  signed  bj  Mr.  Mcmaii  gb  the  S9di  iMuarj^ 
Aid  sgiin  in  Fdbnarj,  protides  far  the  indfniijf  of 
the  profisioDsl  diieeton.  And  there  is  a  cIbbk  thst 
whether  the  Act  $kaU  or  skaU  mot  passj  the  parties  shall 
indemnify  the  prorisional  directors  against  costs,  &c. 
He  cited  EzparU  MarkwtU  (a). 

(The  Vtee-CiamceUar. — Their  case  is^  that  he  executed 
the  deed  upon  the  faith  of  the  letter ;  that  thej  were 
contemporaneous  acts.) 


Mr.  OloMte  cited  Sogden^s  Yeaadtm  and  PuiTliasprs, 
sect.  8,  11th  edition,  to  show  that  where  thero  is  a 
deed  between  parties,  in  the  absence  of  fraud,  parol 
endence  cannot  be  looked  at. 

Mr.  Selwyn  with  him. 

If  they  show  a  right  to  set  the  deed  aside,  they  have 
not  taken  the  right  course ;  they  admit  the  execution  of 
the  deed,  and  yet  seek  to  escj^  from  it.  It  might  be 
that  the  directors  had  given  a  guarantee  which  bound 
them,  but  that  is  no  argumeniagainst  the  other  parties ; 
the  question  is  here  between  Mr.  Mowati  and  the  whole 
of  the  parties.  It  would  be  a  fraud  on  that  deed  if  a 
parol  arrangement  between  some  of  the  subscribers  could 
prevail.  How  can  one  contributory  say  that,  by  mi  in* 
dependent  arrangement  with  the  directors,  he  can  escape 
his  liaUlity  to  the  other  parties  executmg  the  deed! 
The  question  is  between  Mr.  Mowati  and  the  whole 
body,  each  of  whom  has  a  right  to  say  he  executed  the 
deed  in  consideration  of  every  other  party  to  it  executing 
it.    Besides,  all  the  shareholders  were  cognizant  of  the 

(a)  16Jur.  989. 
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steps  taken  by  the  official  manager,  and  allowed  them  for  1852. 

their  own  benefit,  and  then  it  is  said  they  have  a  right  ^r  varie 

to  refuse  to  share  the  costs :  Oay*s  case  (a).     Besides,  Mo  watt. 
the  guarantee  is  no  more  than  a  statement  that  the 
South  Eastern  Railway  Company  had  given  a  guarantee 
to  the  directors. 

Mr.  Dantell^  in  reply. 

The  Vice-chancellor  : 

This  is  an  application  to  discharge  an  order  made  by 
the  Master,  for  a  call  on  the  contributories  generally, 
and  among  others  on  Mr.  Mawatt.  It  is  insisted  that 
the  Master  ought  not  to  have  made  that  order,  on  the 
ground  that,  looking  at  the  equities  between  the  parties, 
there  is  a  certain  body  of  directors  who  ought  to  be  made 
liaUe  in  the  first  instance,  by  virtue  of  a  guarantee  given 
by  them  to  Mr.  JMawatt,  as  well  as  to  other  share- 
holders. 

The  call  is  made  generally,  not  in  terms  either  speoifi* 
cally  for  debts  or  for  costs,  but  generally.  However,  there 
appears  to  be  evidence  sufficient  to  show  thatj  looking  to 
the  question  of  costs  alone,  there  is  a  claim  for  costs 
amounting  to  much  more  than  the  amount  of  the  call 
made  by  the  Master.  The  case  then  stands  thus : — It  is 
contended,  as  between  the  whole  body  of  contributories 
represented  by  the  official  manager  and  Mr.  Mowatt^ 
one  of  the  contributories,  on  behalf  of  the  general  body 
of  contributories,  that  Mr.  Mowatt^  as  between  him  and 
Uiem,  is  liable  to  pay  the  call.  The  ground  alleged  is, 
that  Mr,  Moufatt  executed  a  deed,  by  which  he  under- 
took that  the  expenses  incurred  in  endeavouring  to  form 
the  company  should  be  paid  by  Mr.  Mowait  and  the  other 

(a)  5  De  0.  &  S.  122. 
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1852.  parties  to  the  deed.     Mr.  Mowait  admits  the  execution 

Ex  varte        ^^  ^^^  deed,  and  on  the  face  of  it  it  is  admitted  that  be 
Mow  ATT.        would  be  liable ;  but  he  refers  to  the  circumstances  under 

which  he  executed  it,  and  alleges  that  he  did  so  on 
the  faith  of  a  guarantee  given  by  the  body  of  directors, 
by  which  they  undertook  that  he  and  the  other  share- 
holders to  whom  that  guarantee  was  given,  should  have 
the  whole  of  their  deposits  repaid  in  case  the  Act  of  Par- 
liament should  not  pass.  Now,  first,  looking  at  both 
documents,  that  is,  the  letter  of  the  24th  January  1846, 
and  the  prospectus,  I  think  there  is  reason  to  conclude 
that  the  guarantee  was  given  with  this  view.  The 
South  Eastern  Railway  Company,  though  not  promoters 
of  this  company,  were  interested  in  it,  and  in  its  success; 
and  when  the  directors  gave  this  guarantee  they  meant 
to  say,  the  South  Eastern  Railway  Company  having  un- 
dertaken, with  regard  to  us  as  promoters,  to  indemnify 
us  against  the  liabilities  which  may  be  incurred  in  ob- 
taining an  Act,  and  we  having  this  guarantee  from  them, 
we  guarantee  you,  the  shareholders,  against  such  lia- 
bilities, if  the  Act  is  not  obtained.  In  both  instruments 
allusion  is  made,  not  in  express  terms,  still  with  suffi- 
cient clearness,  to  the  directors  having  the  guarantee  of 
the  directors  of  the  South  Eastern  Railway  Company ; 
and  then  they  go  on  by  a  subsequent  clause  to  say  that 
they,  the  directors,  will  guarantee  the  allottees.  [The 
Vice- Chancellor  commented  on  the  language  of  the 
prospectus  and  of  the  letter,  and  then  proceeded : — ] 
The  effect  of  this  is,  that  what  the  directors  intended 
was  this  :  they  say,  we,  the  directors,  have  entered  into 
arrangements  with  the  South  Eastern  Railway  Company, 
by  which  they  will  see  us  indemnified,  and,  having  that 
indemnity,  we  will  undertake  with  you,  the  shareholders, 
that  you  shall  have  your  deposits  returned.  Now  I  have 
no  intention  of  saying  that  the  guarantee  of  the  directors 
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to  the  allottees  is  not  to  take  effect,  because  the  directors  1 852. 

have  failed  in  enforcing  their  guarantee  ;  but  still  I  think     '        •        ' 

it  is  to  be  collected,  that  the  reason  why  they  gave  a       Mowatt. 

guarantee  is,  because  they  had  the  guarantee  of  the 

South  Eastern  Railway  Company ;  but  this  guarantee  of 

the  directors  was  a  guarantee  to  each  allottee,  separately 

and  distinctly  to  each,  and  to  any  one.who  did  not  receive 

it  it  would  be  no  guarantee  at  all ;  that  is,  it  would  not 

be  a  guarantee  on  the  faith  of  which  he  could  be  said  to 

have  executed  the  deed. 

Assuming  (though  the  fact  is  questionable)  that  Mr. 
Mowatt  read  the  letter  of  the  24th  January  before  he 
executed  the  deed,  and  that  he  executed  the  deed  on  the 
faith  of  the  agreement  contained  in  that  letter,  that  is, 
on  the  faith  of  the  guarantee  given  by  the  directors, 
being  a  certain  number  of  the  promoters,  that  he  should 
receive  back  his  deposit ;  this  may  be  a  good  guarantee 
by  those  persons  ;  but  then  he  has  also  entered  into  an 
arrangement  by  which  he  and  each  of  the  other  contri- 
butories,  guarantees  to  all  the  contributories  to  contri- 
bute to  the  expenses  ;  and  the  other  contributories  say 
to  him,  we  never  all  gave  you  a  guarantee  to  return 
your  deposits.  Look  for  that  purpose  to  those  pro- 
moters who  did  give  it  you  ;  we  as  a  body  did  not. 

Now  I  do  not  see  that  it  is  clearly  proved  that  all  the 
contributories  did  receive  the  letter  of  the  24th  January. 
The  secretary  indeed  says  that,  to  the  best  of  his  belief, 
he  sent  it  to  all ;  but  that  is  not  even  positive  evidence 
that  he  sent  it  to  all,  and  there  is  no  evidence  that  all 
received  it.  But  even  if  all  did  receive  it,  it  amounts  to 
this,  a  guarantee  by  the  promoters  to  all  the  share- 
holders ;  but  that  would  be  no  answ*er  to  a  claim  by  all 
the  shareholders   to  have  carried  ipto  effect  the  pro- 
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1852,  visions  of  the  deed  by  which  they  all  contract  with  each 


MOWATT. 


I  must  assume  that  Mr.  Mowati  knew  the  terms  of 
the  deed.  It  is  not  suggested,  and  if  it  were,  he  could 
not  be  heard  to  say  that  he  was  not  perfectly  cognizant 
of  its  terms.  He  knew  that  by  it  all  the  parties  con- 
tracted with  each  other,  through  the  trustees,  to  con- 
tribute to  the  expenses. 

I  think,  therefore,  on  the  whole,  that  the  Master  was 
right  in  finding  Mr.  Mowatt  liable,  and  I  must  refuse 
the  motion  ;  and,  according  to  the  usual  course  in  such 
cases,  with  costs. 
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OXFORD,  WORCESTER,  AND  WOLVERH  AMP-  1 852 : 

TON  RAILWAY  COMPANY  v.  SOUTH  STAF-     **  f^i^^th. 
FORDSHIRE  RAILWAY  COMPANY.  December. 

8tatute$, 
Catutruetion. 


J.  HE  23rd  section  of  the  South  Staffordshire  Railway 
Act,  9  &  10  Vict.  c.  300,  was  as  follows :— **  Whereas  A  railwy  com- 
plans  and  sections  of  the  railway  showing  the  line  and  ^to^make^w^^*^ 
level  thereof,  and  also  books  of  reference  containing  the  maintain  the 

names  of  the  owners  or  reputed  owners,  lessees  or  re-  '**l^*y  *^^ 

works  on  the 
puted  lessees  and  occupiera  of  lands,  through  which  the  line  and  upon 

same  is  intended  to  pass,  have  been  deposited  with  the  ^e  lands  aeline- 
clerks  of  the  peace  of  the  counties  of  Stafford  and  TTor-  liame^tarv  nlan 
cesteTj  and  with  the  clerk  of  the  peace  for  the  county  of  and  described 
the  city  of  Lichfield;  Be  it  enacted,  that  subject  to  the  '^^^^^  books  of 
provisions  in  this  and  the  said  recited  Acts  contained,  to  enter  upon, 
it  shall  be  lawful  for  the  said  company,  and  they  are  ^e,  and  use 
hereby  authorized,  to  make  and  maintain  the  said  railway  ^^  ^^^^  ^f  ^^^^ 
and  works  in  the  line  and  upon  the  lands  delineated  in  the  as  should  be 

said  plans,  and  described  in  the  said  books  of  refererice.  ^^^^H/  f^' 
^  ./      ^  »  tlj,^^  purpose ; 

and  to  enter  upon,  take^  and  use  the  said  lands  or  such  of  but  tney  were 

them  as  shall  be  necessary  for  such  purpose.'*''  ^^^  to  enter 

upon,  take,  or 
use  any  of  the  land  or  property  of  a  certain  pre-existing  ndlwav 
company,  or  in  any  manner  to  alter,  vary,  or  interfere  with  that  rail* 
way  or  any  of  the  works  appertaining  thereto,  save  only  for  the 
purpose  of  effecting  the  junction  thereby  authorized  in  manner  in  the 
said  Act  authorized,  and  not  otherwise ;  one  of  the  clauses  of  the  Act 
giving  certain  powers  to  the  company  for  effecting  a  junction  with 
the  pre-existing  railway. 

Held,  that  there  being  nothing  to  show  that  it  was  absolutely 
necessary  for  the  company,  in  order  to  effect  the  junction,  it  had  no 
power  to  take  as  owners  certain  lands  over  which  the  line  of  the  pre- 
existing railway  actually  passed ;  but  there  was  a  right  to  enter  upon 
such  lands,  by  way  of  easement,  for  the  purpose  of  effecting  the 
junction. 
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Oxford,  Wor- 
cester, AND 
Wolverhamp- 
ton Rail- 
WAY  Co. 

V, 

South  Staf- 
fordshire 
Railway  Co. 


The  material  part  of  the  24th  section  was,  "  that  the 
line  of  railway  to  be  so  made  and  maintained  shall  be  the 
following ;  that  is  to  say,  firstly,  a  railway  commencing 
at  or  by  a  junction  tdth  the  intended  line  of  the  Oxford, 
Worcester,  and  Wolverhampton  railway  at  Dudley,  in 
the  county  of  Worcester,  and  terminating  in  the  parish 
of,''  &c. 

The  27th  section  was,  '^  that  all  communications  be- 
tween the  railway  hereby  authorized,  and  the  Gi*and  Junc- 
tion Railway,  and  the  Oxford^  Worcester^  and  Wolver- 
hampton Railway,  respectively,  shall  be  efiected  in  a  sub- 
stantial and  workmanlike  manner,  by  means  of  connec- 
tion rails  and  points  (of  the  construction  most  approved), 
laid  in  the  manner  most  approved,  and  to  the  reasonable 
satisfaction  of  the  engineer  for  the  time  being  of  the 
said  other  railway  companies  respectively." 


Of  the  28th,  the  material  part  was,  '^  that  all  such  com- 
munications, openings,  and  works  shall  not  only  be  in  the 
first  instance  made  and  done,  but  shall  also  from  time  to 
time  be  altered,  amended,  repaired,  and  maintained,  to 
the  reasonable  .satisfaction  of  the  engineer  for  the  time 
being  of  the  said  other  railway  companies  respectively, 
on  each  occasion,  and  in  such  manner  and  form,  and  by 
such  ways  and  means  only,  as  shall  not  in  anywise 
prejudice  or  injure  the  said  other  railways  respectively," 
&c. 


The  29th  section  was :  It  should  not  be  lawful  for  the 
company,  *'  either  permanently  or  temporarily  to  enter 
upon^  takey  or  use  any  of  the  land  or  property  of  the  said 
Grand  Junction  Railway  Company^  or  the  said  Oxford, 
Worcester,  and  Wolverhampton  Railway  Company^ 
Of  in  any  manner  to  alter^  vary^  or  interfere  with  the 
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said  Orand  Junction  Railway  or  the  said  Oxford,  Wor- 
cester, and  Wolverhampton  Railway^  or  any  of  the  worhs 
appertaining  thereto  respectively^  save  only  for  the  pur- 
pose of  effecting  the  junction  hereby  authorized  in  manner 
aforesaid,  and  not  otherwise.^^ 

The  20th  section  saved  (except  as  thereby  expressly 
authorized)  the  rights  of  the  two  other  railway  companies. 

This  was  a  motion  to  restrain  the  Defendants  from 
continuing  or  keeping  possession  of  the  land  situated  at 
Dudley  on  the  line  mentioned,  and  of  which  possession 
had  been  delivered  to  the  Defendants  by  the  sheriff  of 
the  county,  and  from  making  and  constructing  a  junction 
with  the  Plaintifi^'  railway  upon  or  over  such  land  or 
any  part  thereof,  and  from  doing  any  work,  or  making  or 
constructing  any  part  of  the  South  Staffordshire  Railway 
upon  or  over  such  lands  or  any  part  thereof,  and  from 
taking  any  proceedings  for  the  purpose  of  compulsory 
purchase  by  the  Defendants,  of  the  said  land. 

Counsel  on  both  sides  went  at  some  length  into  ques- 
tions of  negotiation  between  the  parties;  but  those 
questions  formed  no  part  of  the  ground  of  the  decision, 
and  are  not  material. 


1852. 

^ . ' 
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Mr.  Bethell,  Mr.  Malins^  and  Mr.  Bovill,  for  the 
motion,  argued  upon  the  construction  of  the  clauses 
referred  to,  that  the  Defendants  had  no  right  either  to 
take  the  land  in  question,  or  to  fix  the  point  of  junction  ( 
that  was  to  be  done  by  the  Plaintifib"  engineer. 

Mr.  Rolty  Mr.  Follett^  and  Mr.  Speedy  for  the  De- 
fendants. 

We  daim  a  right  to  purchase,  but  that  is  not  so  im- 
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portant  to  us  as  fixing  the  point  of  junction.  Subrtanr 
tially  nowy  the  question  is,  where  the  junction  is  to  be 
made.  We  care  principally  about  joining  at  the  point 
A.,  and  we  say  that,  on  the  construction  of  the  Act,  we 
have  a  right  to  select  the  point.  Upon  the  deposited 
plan,  A.  is  the  point  marked  (a).  The  Railway  Clauses 
Act,  15th  section,  gives  power  of  deviation  to  the  com- 
pany. Our  company  had  power  to  diverge  within  the 
limits  prescribed.  [They  commented  on  the  27th  sec- 
tion of  the  Defendants'  Act.]  By  that  section  authority 
is  given  to  the  Plaintiffs'  engineer  to  see  to  the  mode  of 
making  the  junction ;  not  to  fix  the  point  of  junction. 


The  28th  section  has  the  same  effect.  That  refers  to 
alteratioTis ;  that  means  alteration  of  constntction^  not  of 
place.  If  the  Plaintiffs  had  no  power  originally  to  fix  the 
place,  they  have  no  power  to  alter  it.  The  latter  part  of 
the  clause  indeed  gives  the  engineer  no  power  at  all. 
The  29th  section  only  refers  to  the  Defendants'  right  to 
take  and  use  the  lands.  The  construction  urged  on  the 
other  side  is,  that  there  is,  first,  a  positive  prohibition  to 
take  the  land,  and  that  the  saving  applies  only  to  its 
immediate  antecedent.  The  23  rd  section  gives  an  ex- 
press power  to  take  the  land ;  the  Plaintifib'  construc- 
tion cannot,  therefore,  be  the  true  construction  of  the 
29th.  That  section  only  qualifies  both  rights ;  the  right 
to  take  the  land,  and  the  right  to  alter,  vary,  or  inter- 
fere with  the  Plaintifib'  railway.  Wherever  the  Plain- 
tiflls  go  by  deviating,  we  have  a  right  to  follow  them. 
On  the  construction  of  the  Act  we  have  a  right  to  join 
at  any  point  within  our  limits  of  deviation ;  and  have 


(a)  A.  was  a  point  on  the 
Defendants'  line,  and  close  to 
it  was  a  small  triangular  piece 
of  land,  over  part  of  which 


their  line  ran,  and  which  the 
Plaintiffs  claimed  the  right  to 
purchase  and  take. 
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for  that  purpose,  at  any  rate  a  right  to  an  eafiement  on 
their  land.  The  Plainti%  say  that  they  have  a  right 
of  saying  where  the  junction  shall  be  effected.  They 
claim,  therefore,  in  effect  to  dictate  our  deviation.  Now 
that  right  is  not  given  to  the  Plaintiffi.  The  27th  sec- 
tion only  affects  the  mode  in  which  the  junction  shall 
be  effected ;  the  mechanical  details,  not  the  locality. 
The  28th  goes  no  further ;  it  shows  that  the  engineer 
must  be  satisfied  as  to  the  mode  in  which  the  work  is 
done.  The  selection  of  the  locality  is  therefore,  by  in- 
ference, left  to  some  other  person ;  viz.,  to  the  Defend- 
ants. The  clause  that  the  Plainti%'  railway  shall  not 
be  injured,  would  be  useless  and  surplusage,  if  the  Plain- 
ti£&  are  right  in  saying  that  they  are  to  dictate  not 
only  how  the  junction  is  made,  but  where  it  is  made. 

But  we  say  we  have  a  right  to  purchase.  The  23rd 
and  24th  sections  empower  us  to  make  the  railway  on 
the  line,  and  upon  the  land  contained  in  the  parliament- 
ary plan,  and  we  have  a  right  of  deviation;  and  we 
might  have  deviated,  still  effecting  our  junction  at  A.  as 
the  limit. 


1852. 
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Mr.  Bethelly  in  reply. 

The  only  point  really  for  adjudication  is,  have  the 
Defendants  a  compulsory  power  to  take  the  small  trian- 
gular piece  of  land !  At  what  point  the  junction  is  to 
be  made  is  not  before  this  Court.  That  must  be  de- 
cided by  another  jurisdiction.  The  claim  by  the  De- 
fendants has  been  always  to  have  the  land  as  owners,  and 
then  to  make  the  junction  upon  it.  But  the  question 
of  junction  must  be  settled  to  the  reasonable  satisfaction 
of  the  Plaintifib"  engineer.  What  the  Defendants  have 
attempted  to  do  is  to  take  the  land,  and  so  to  determine 
the  question  of  the  point  of  junction. 

•  2 
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The  Vick-Chancellor  : 

I  am  asked  by  the  Plaintiffs  in  this  case  to  grant  an 
injunction  to  restrain  the  Defendants  from  continuing  or 
keeping  possession  of  the  land  mentioned  in  the  bill,  &c. 

On  this  notice  of  motion  two  points  were  argued.  The 
first  question  argued  was,  whether  the  Defendants  have 
a  right  to  be  owners,  and  to  be  treated  as  owners,  of  a 
certain  piece  of  land  of  a  triangular  form,  and  coloured 
red  on  the  plan.  The  second  question  was,  whether, 
irrespectively  of  that,  the  Defendants  have  a  right  to 
effect  a  junction  with  the  Plaintiflb''  railway  at  the  point 
they,  the  Defendants,  choose  to  elect.  Now  as  to  the 
first  question,  the  Defendants'  leading  counsel  said,  that 
although  he  claimed  to  be  entitled  to  take  the  land  as 
owner  as  a  matter  of  right,  yet  it  was  of  little  conse- 
quence to  the  Defendants,  provided  they  effected  their 
junction  at  the  point  they  desired. 

The  Plaintiffs^  counsel,  in  reply,  said :  We  do  not 
ask  the  Coui*t  to  determine  where  the  junction  is  to  be 
effected,  we  only  ask  that  the  Defendants  may  be  re- 
strained from  taking  and  holding  the  piece  of  land  in 
question,  as  owners. 

It  appears  to  me  that  the  Plaintifis  thereby  admit 
that  the  second  point  must  be  given  up ;  and  therefore, 
as  the  Plaintii&  only  ask  the  Court  to  determine  the 
question  of  the  Defendants'  right  to  take  possession  of 
the  land,  I  shall  only  address  myself  to  that  question, 
and  it  depends  mainly  on  the  construction  of  the  clauses 
in  the  Act  of  Parliament. 

The  first  section  of  the  Act,  which  bears  on  the  ques- 
tion of  the  right  of  the  Defendants  to  take  the  Plain- 
tiffs' land  as  owners,  is  the  23rd,    That  gives  a  right 
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to  take  and  use  any  lands  described  in  the  parliament- 
ary plans  and  the  book  of  reference ;  then  the  24th 
points  out  the  commencement  of  the  line  intended.  The 
line  of  the  railway  is  to  commence  at  or  by  a  junction 
with  the  intended  line  of  the  Oxford^  Worcester^  and 
Wolverhampton  Railway.  Then  the  27th  refers  to  the 
communications  between  the  Defendants*  railway  and 
the  Plamtiffii*. 

There  has  been  much  argument  upon  the  27th  and 
28th  clauses,  but  those  arguments  bear  upon  the  ques- 
tion where  the  junction  between  the  railways  should  be, 
and  have  no  bearing  upon  the  question  whether  the 
Defendants  have  a  right  to  take  possession  as  owners,  of 
any  part  of  the  land  of  the  Plaintifls.  Now  I  do  not 
mean  to  express  any  opinion  on  the  question  where  the 
point  of  junction  should  be ;  the  Plaintif&^  counsel  have 
treated  that  as  belonging  to  another  jurisdiction,  and  I 
think  it  probable  that  that  is  so,  and  I  shall  therefore  not 
say  what  I  consider  the  construction  of  the  Act  on  those 
points. 

I  proceed  then  to  the  29th  section  of  the  Defendants' 
Act. 

Now  when  the  Defendants^  Act  passed,  the  Plain- 
tifib^  line  had  not,  it  is  true,  been  made,  but  they  had  con- 
tracted for,  and  were  owners  in  equity  of  the  triangular 
piece  of  land  in  question ;  they  had  paid  the  money  for 
it,  and  were  in  possession ;  and  although  no  conveyance 
was  executed,  they  were  the  equitable  owners  of  the  land. 

The  Vice-Chancellor  read  the  29th  section  of  the  Act, 
and  proceeded : — 

Now  it  is  contended  on  behalf  of  the  Plainti£&,  that 
the  clause  at  the  end  of  this  section,  **  save  only  for  the 
purpose,^  &C.9  is  in  point  of  construction,  to  be  consi- 
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dered  only  as  relating  to  the  latter  of  the  two  preceding 
branches  of  the  sentence ;  that  it  is  not  to  be  construed 
as  referring  to  that  portion  of  the  sentence  which  pro- 
hibits the  South  Staffordshire  Company  from  "enter- 
ing upon  and  taking  any  of  the  land  or  property,*^  &a ; 
but  only  to  that  branch  which  prohibits  that  company 
from  "  altering,  varying,  or  interfering,''  &c.,  &e.  If 
that  were  the  sound  view  the  consequence  would  be 
this :  not  only  the  Defendants  could  not  take  possession 
of,  but  they  could  not  enter  upon  the  lands  of  the  Plain- 
ti£&.  They  would  be  prohibited  from  entering  upon  any 
part  of  the  lands  of  the  Plaintiff  for  the  purpose  of 
effecting  that  junction,  which  it  is  admitted  they  are 
authorized  to  make.  Now  observe,  supposing  the  De- 
fendants had  only  a  single  line,  that  line  must  have  two 
trams ;  then  if  they  had  to  join  another  railway,  the  outer 
tram  must  actually  cross  the  line  of  the  other  railway 
before  they  could  join ;  and  for  that  purpose  it  would  be 
absolutely  necessary  to  enter  upon  the  land  of  the  Plain- 
tiffs' railway.  A  fortiori^  supposing  there  were  a  double 
line,  an  up  and  a  down  line  of  the  Defendants,  one  of 
the  lines  of  the  Defendants,  in  order  to  join  with  and 
cross  the  further  line  of  the  Plaintiffs,  before  it  could  get 
to  that  line  must  cross  the  line  of  the  Plainti£&  nearest 
to  it,  and  that  would  of  necessity  require  that  there 
should  be  a  right  in  the  Defendants  to  enter  upon  the  line 
of  the  Plaintiff.  It  would  therefore  be  absolutely  im- 
possible for  the  Defendants  to  effect  the  junction  which 
they  are  expressly  authorized  to  make,  unless  they 
could  enter  upon  the  lands  of  the  Plaintiff,  and  I  con- 
sider the  saving  clause  at  the  end  of  the  29  th  sec- 
tion to  apply  to  both  branches  of  the  section,  and  that 
that  section  is  to  be  read  thus :  That  it  shall  not  be 
lawful  for  the  company  to  enter  upon,  take,  be,  be, 
save  only  for  the  purpose  of  effecting  the  junction ;  nor 
lawful  to  enter,  vary,  or  interfere,  be,  save  only  for  the 
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purpose  of  effecting  the  junction.  Now  does  that  give 
the  Defendants  a  right  to  purchase  and  take  the  lands ! 
I  do  not  think  that  it  does.  The  lands  which  the  De- 
fendants desire  to  take  is  a  portion  over  which  the 
Plaintiflb'  line  of  railway  will  rmii  if  it  does  not  actually 
do  so,  and  over  which,  as  I  collect,  it  does  run ;  and  I 
cannot  consider  it  possible  to  construe  the  Act  as  in- 
tended to  give  power  to  take  as  owners,  a  portion  of  the 
land  belonging  to  the  pre-existing  railway. 

I  think  the  construction  is  this :  If  it  is  necessary  for 
you  the  Defendants,  for  the  construction  of  your  railway, 
and  for  the  purpose  of  effecting  a  junction,  to  purchase 
the  Plaintiffs^  lands,  then  it  gives  powers  for  that  pur- 
pose ;  but  that  assumes  that  you  cannot  effect  the 
junction  without  purchasing.  But  there  is  no  ground 
for  assuming  that  you  cannot  effect  the  junction  without 
purchasing.  You  may  purchase  land  up  to  the  point 
at  which  you  are  about  to  make  your  junction,  and  then 
without  purchasing  the  Plaintiffs'  land,  you  may  have  a 
right  of  easement  over  the  Plaintiffs'  line  so  as  to  effect 
the  junction. 
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My  opinion  is,  that  upon  the  true  construction  of  the 
23rd  and  29  th  sections,  the  Defendants  have  no  right 
to  take  from  the  Plaintiffs  and  occupy  as  owners,  any  of 
the  land  in  controversy ;  that  is,  of  the  land  over  which 
the  Plaintiffs^  line  runs.  The  question  where  the  junc- 
tion is  to  be  made,  I  do  not  intend  to  decide.  Wliat 
I  think  I  ought  to  do  is,  to  restrain  the  Defendants  from 
continuing  in  or  keeping  possession  of  the  land  situate  at 
Dudley  in  the  PIainti&'  bill  mentioned,  in  the  terms  of 
the  first  branch  of  the  notice  of  motion ;  but  without  pre- 
judice to  the  question  at  what  point  or  in  what  way  the 
junction  of  the  Defendants'  railway  with  the  Plaintiffs'  is 
to  be  effected,  and]withoutf prejudice  to  such  right  as  the 
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Defendants  may  have  to  enter  upon  the  land  in  contro- 
versy, for  the  purpose  of  effecting  the  junction.  This  will 
negative  the  Defendants^  right  to  take  possession  aa 
owners,  but  will  leave  undetermined  and  untouched  the 
question  where  and  how  the  junction  is  to  be  made  ;  and 
the  question  of  the  Defendants^  right  to  enter  on  the  land 
for  the  purpose  of  their  junction.* 

*  The  clauses  of  the  Act  and  the  arguments  relating  to  the 
right  of  selecting  the  point  of  junction  are  retained,  although 
the  point  was  not  decided,  the  Reporter  being  informed  that 
further  proceedings  are  commenced  in  which  those  matters 
will  be  of  importance. 


1852: 
20th  February, 
and  4th  March. 

^ . ' 

WilL 
Construction, 


IN  THE  MATTER  OF  THE  BUCKINGHAM- 
SHIRE RAILWAY  COMPANY  AND  THE 
LANDS  CLAUSES  CONSOLIDATION  ACT, 
AND  IN  THE  MATTER  OF  TOOKEY'S 
TRUST. 


EX  PARTE  HOOPER  AND  WIFE. 


Devise  to  A,  for 
hfe;  remainder 
to  aJl  and  every 
the  children  of 

hdrsaJd  at""''  ThIS  was  a  petition  by  the  Rev.  John  Hooper  and 

signs,  as  tenants  Frances  his  wife,  praying  the  payment  to  the  said  J. 

in  common ;  but  Hooper  absolutely  in  right  of  his  wife,  of  a  moiety  of  a 

die  without  ®"°*  ^^  money  paid  into  Court  by  the  Buckinghamshire 

leaving  any  issue  Railway  Company,  for  the  purchase  of  certain  lands,  and 

^vw  '  ^^A^h^l^  ^^^  payment  of  the  other  moiety  to  the  said  J.  Hooper 

two  children,  and  the  trustees  of  the  will  of  Henrietta   Toohey^  for- 

both  of  whom      merly  Henrietta  Prentice.    The  right  to  these  monies 
died  before  her ; 

one  died  leaving 

a  child  who  survived  A, ;  the  other  died  without  issue.    Held  that  the 

word  leaving  meant  having^  and  that  the  two  children  of  A .  took 

vested  interests  as  tenants  in  common  in  fee. 
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depended  upon  the  construction  of  the  will  of  Thonuu  1852. 

Prentice^  the  father  of  Henrietta  Taokey.     The  will  of  ^^  narie 

Thomas  Prentice^  so  far  as  it  regarded  the  devise  to  Hoopbr. 
Henrietta  Tookey,  was  as  follows : — 

"  Also  I  give  and  devise  unto  my  daughter  Henrietta 
Prentice  all  that  my  copyhold  messuages,  tenements,  or 
farm-house,  situate  and  being  in  the  parish  of  Little 
Horwoody  in  the  county  of  Bucks,  and  also  all  those  my 
several  inclosed  pieces  or  parcels  of  arable,  meadow,  and 
pasture  ground,  to  the  said  messuage,  tenement,  or  farm- 
house belonging,  and  therewith  occupied,  now  in  the 
tenure  or  occupation  of  John  Willmer^  containing  toge- 
ther, by  admeasurement,  forty  acres,  with  their  and 
every  of  their  rights,  members,  and  appurtenances,  to 
hold  the  same  unto  and  to  the  use  of  my  said  daughter 
Henrietta  Prentice  and  her  assigns,  for  and  during  the 
term  of  her  natural  life;  and  from  and  immediately 
after  her  decease,  I  give  and  devise  the  said  messuage, 
tenement,  or  farm-house,  closes,  pieces  or  parcels  of 
arable,  meadow,  and  pasture  ground,  with  their  and 
every  of  their  rights,  members,  and  appurtenances,  unto 
and  to  the  use  of  all  and  every  the  children  of  the  body 
of  my  daughter  Henrietta  Prentice^  lawfully  begotten, 
(in  case  she  shall  leave  more  than  one  child,)  their  heirs 
and  assigns  for  ever,  as  tenants  in  common,  and  not  as 
joint  tenants.  But  in  case  my  said  daughter  Henrietta 
Prentice  shall  have  only  one  child  of  her  body,  lawfully 
begotten,  then  I  give  and  devise  the  said  messuage,  te- 
nement, or  farm-house,  closes,  pieces  or  parcels  of  ara- 
ble, meadow,  and  pasture  ground^  with  their  and  every  of 
their  appurtenances,  unto  and  to  the  use  of  such  one 
child,  his  or  her  heirs  and  assigns  for  ever.  But  in  case 
my  said  daughter  Henrietta  Prentice  shall  happen  to  die 
without  leaving  any  issue  of  her  body,  lawfully  begotten^ 
then  I  give  and  devise  the  said  messuage,  tenement,  or 
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Bawtrte  '^^  pasture  ground,  with  their  and  every  of  their  appur- 
HoopBR.       tenancea,  unto  and  to  the  use  of  all  and  every  such  child 

or  children  of  my  body,  lawfully  begotten,  as  I  ahall 
leave,  or  have  living  at  the  time  of  the  decease  of  my 
said  daughter  Henrietta  Prentice^  and  to  their  heirs  and 
assigns  for  ever,  as  tenants  in  eommon  (a).^ 

Henrietta  Prentice  married  Tookey^  and  had  two 
children,  John  and  Henrietta^  both  of  whom  died  before 
her.  John  married,  and  by  his  will  devised  his  interest 
in  the  property  in  question  to  his  widow,  who  afterwards 
married  the  Petitioner  Hooper ;  and  he  died  before  his 
mother  leaving  a  child,  J.  J.  Tookey^  who  survived. 
Henrietta,  the  younger,  died  without  issue,  and,  by  her 
will,  devised  to  her  mother,  among  other  things,  her  in- 
terest in  the  property  purchased  by  the  railway  company. 
Henrietta  Tookey  the  elder,  by  her  will,  gave  certain 
property,  including  the  property  devised  to  her  by  her 
daughter  Henrietta^  to  the  Petitioner  J,  Hooper  and 
W.  JB,  Eagles^  upon  trust.  On  the  purchase  of  the 
land,  part  of  the  copyhold  property  devised  by  the  will  of 
Thonuu  Prentice,  by  the  company,  there  being  a  doubt 
whether  the  two  children  of  Henrietta  Tookey  took 
vested  interests  in  it,  the  company  paid  the  purehaae- 
money,  680/.,  into  Court,  and  this  petition  was  now  pre- 
sented by  the  Rev.  J.  Hooper  and  his  wife,  claiming  a 
moiety  for  Mr.  Hooper,  in  right  of  his  wife,  under  the 
devise  to  her  by  her  former  husband,  and  the  other 
moiety  for  himself  and  Eagle  as  trustees  of  the  will  of 
Henrietta  Tookey,  the  widow. 

Mr.  Toiler,  for  the  Petitioners,  contended  that  the 

(a)  There  were  two  other     terial  in"  them  is  noticed  in 
devises  in  the  will,  which  are     the  judgment, 
not  set  ont,  as  all  that  is  ma- 
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ehildren  of  jET.  Prentice  took  immediately  on  their  births 
vested  remainders  in  fee  expectant  on  the  decease  of 
their  mother;  the  wor4|9j  *' without  leaving  any  issue/' 
in  the  latter  part  of  the  devise,  meaning,  '*  without  hath 
ing  any  issue."  He  cited  Sturgeu  v.  Pearson  (a),  and 
MaitUmd  v.  Chalie  (i) . 

Mr.  Dickenson^  for  the  grandson,  J.  J.  Tookey^  con- 
tended that  H.  Prentice  took  an  estate  tail.  He  cited 
Doe  d.  Simpson  v,  Ewart  (c).  Doe  d.  Cadogan  v. 
EuHirt  (d). 

Mr.  Speedy  for  the  railway  company,  said  the  com- 
pany ought  not  to  pay  any  costs.  The  payment  into 
Court  and  this  application  being  the  result  of  adverse 
litigation  between  the  Petitioners  and  the  Respondent 
J.  Tookey,  He  referred  to  the  80th  section  of  the 
Lands  Clauses  Consolidation  Act. 


1852. 

^ . ' 

Em  parte 

HOOPBR. 


The  Vicb-Chakcbllob  : 

The  order  to  be  made  on  this  petition  depends  on  the 
construction  of  the  will  of  Thomas  Prentice^  by  which 
the  testator  devised  certain  copyhold  property ;  and  the 
question  is,  whether  the  two  children  of  Henrietta 
Prentice^  afterwards  Henrietta  Tookey,  took  under  that 
will  vested  interests.  [The  Vice-Chancellor  referred  to 
the  devise  to  H.  Prentice^  set  out  ante^  pp.  265, 266,  and 
then  proceeded]  .*—  The  will  ccmtains  two  devises  of 
other  portions  of  real  estate,  one  for  the  benefit  of  Mary 
Anne  Prentice  and  her  children ;  the  other  for  the  benefit 
of  Thomas  Eagle  Prentice  and  his  children.  The  three 
devises  are  in  the  same  language,  except  as  to  one  word 
in  one  of  them,  and  that  word,  although  not  conclusive, 
is  not  without  significance.     The  first  devise  is  to  Hem* 


March  4. 


(a)  4  Mad.  411. 
{b)  6  Mad.  243. 


(c)  4  Bmg.  N.  S.  333. 
(i)  7Ad.  ftEI.  636. 
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1852.  fieila  PremHee.     It  b^;iiis  bjr  a  devise  to  Hearietia 

j^^^^^        PrtMiice  for  life,  "  and  firom  and  after  het  decease  imto 
HooFBK.       and  to  the  use  of  all  and  eTenr  tlie  chOdroi  of  the  body 

of  my  daogfater  Hemrietia  Premtiee  Uiwfiilly  bqjotteD,  in 
caae  she  shall  leave  more  than  <Hie  diOd,  their  hdrs  and 
asB^ns  for  ever,  as  tenants  in  common,  and  not  as  joint 
tenants. '^  If  the  language  stopped  there,  it  is  dear  that 
every  chOd  would  take  a  vested  interest.  The  words 
that  follow  are :  '^  Bat  in  ease  my  said  danght^  Hemri- 
etia  PraUice  shall  leave  only  one  child  of  htf  body  law* 
fbDy  begotten,  then  I  give  and  devise  the  said  messuage, 
&C.,  unto  and  to  the  use  of  such  one  child,  his  ot  her 
heirs  and  assigns  for  ever.*"  Passing  to  the  limitation 
over,  there  can  be  no  doubt  that  when  the  testator  nsed 
the  words,  '^  But  in  case  my  said  daughter  HemrieUa 
Prentice  shall  happen  to  die  without  leaving  any  iasoe, 
&c.  of  her  body  lawfully  begotten,  then  I  give  and  de- 
vise, &c.  unto  and  to  the  use  of  all  and  every  such  child 
or  children  of  my  body  lawfuUy  begotten,  as  I  shall  leave 
or  have  living  at  the  time  of  the  decease  of  my  said 
daughter  Zf.  Prentice,  and  to  their  heirs  and  assigns  for 
ever,  as  tenants  in  common.'"  He  means  by  the  words, 
**  without  leaving  issue,"  without  leaving  issue  at  her 
death  ;  and  on  the  true  construction  of  the  devise  over  on 
her  dying  without  leaving  issue,  the  devise  to  such  other 
children  of  the  testator,  means  in  case  the  daughter 
should  die  without  leaving  issue  living  at  her  death ;  and 
the  limitation  over,  there  being  a  grandchild,  cannot  take 
effect. 

Now  what  is  the  eflRBct  of  the  first  series  of  limita- 
tions !  The  events  that  have  happened  are,  that  Henri- 
etta Prentice  had  two  children,  both  of  whom  prede- 
ceased her,  but  one  left  a  child  who  survived  Henrietta 
Prentice.  I  think  that,  in  this  case,  the  testator  uses 
the  word  leave  in  the  sense  of  have.    That  meaning  has 
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been  applied  to  the  word  leave  in  many  cases.      The  1852. 

testator  did  not  mean  to  make  it  a  condition  of  the  de-  ^^  parte 
▼ise  that  the  children  of  Henrietta  Prentice  should  sur-  Hooper. 
Vive  her.  The  words  are,  **  to  the  use  of  all  and  every 
the  children  of  the  body  of  my  daughter  ;'**  but  in  case 
she  shall  die  without  leaving  any,  then  over.  These 
words  do  not  refer  to  Henrietta  Prentice  leaving^  but  to 
her  having  children.  If  that  were  not  the  construction, 
the  testator  would  have  died  intestate,  since  there  is  no 
gift  to  the  grandchild,  and  the  gift  over  to  the  other 
children  of  the  testator  cannot  take  effect.  That  consi- 
deration is  not  conclusive,  but  it  helps  the  construction. 
It  is  to  be  noticed  also  that  there  are  two  other  devises  in 
the  will,  one  for  Mary  Anne  and  her  children,  another 
for  a  son  and  his  children.  And  these  two  devises  are 
precisely  in  the  same  language,  with  this  single  excep- 
tion, that  in  the  devise  to  the  son,  in  the  limitation  after 
his  death,  the  words  are  not  in  case  of  his  leaving^  but  of 
his  having  more  than  one  child ;  and  with  that  excep- 
tion the  devises  are  exactly  in  the  same  language.  That 
change  in  the  language,  though  no  doubt  in  fact  inad- 
vertent, may  be  used  to  show  the  meaning  of  the  testa- 
tor when  he  is  imposing  an  apparent  condition.  I  think, 
on  these  grounds,  that  the  two  children  oi  Henrietta 
Prentice  took  vested  interests  as  tenants  in  common  in 
fee  ;  each  of  them  it  appears  made  a  will.  The  order, 
therefore,  must  be  made  in  accordance  with  those  de- 
vises. 

The  counsel  for  the  company  not  being  present,  the 
Court  decided  they  must  pay  the  costs,  subject  to  any- 
thing their  counsel  might  have  afterwards  to  submit  on 
that  point.  It  was  afterwards  found  that  the  usual  order 
in  such  matters  provided  for  the  exception  referred  to  in 
the  80th  section  of  the  Lands  Clauses  Consolidation  Act, 
and  the  order  was  made  accordingly. 


J70 
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5th  and  6th 

Noyember  and 

9th  December. 


MAYOR  OF  BASINGSTOKE  v.  LORD  BOLTON. 


Heriots, 

Relief. 

Cuetom, 

Pleading. 

Demurrer. 


X  HIS  case  came  on  upon  demurrer  for  want  of  equity 
and  want  of  parties.  The  material  allegations  of  the  bill 
were  as  follow : — That  the  Plaintiffii  are  a  corporation 
aggregate,  and  have  a  common  or  corporate  seal.  That 
they  are,  and  for  very  many  years  last  past  have  been, 
lords  of  the  manor  of  Basingstoke  Common,  Southamp- 
A  biU  was  filed,  ton.  That  there  are  divers  freehold  lands  and  tene- 
the^ol^m  of  ^  ^©'^te  situate  in  the  parish  of  Basingstoke^  in  the  said 
the  manor,  mo-    county  of   Southampton^  which    are,  and  from    time 

immemorial  have  been,  situate  within  and  holden  of  the 
said  manor  of  Basingstoke^  in  respect  of  which  lands 
and  tenements,  by  the  custom  of  the  said  manor,  cer- 
tain ancient  yearly  quit  rents  from  time  immemorial  have 
been  due  and  payable  by  the  tenants  thereof  to  the  lords 
of  the  said  manor  for  the  time  being,  in  respect  of  such 
tied  tcT^tndn  *  ^^  ^^^  tenements ;  that  by  the  custom  of  the  said 
and  that,  by        manor  certain  money  compositions  or  commutations,  in 

fbflion  of  bovmd-  ^®  '^®^  ^^  place  of  heriots,  are,  and  from  time  imme- 

aries,  they  could  morial  have  been,  due  and  payable  upon  the  deaths  of 

not  distrain ;        ^^  respective  tenants  of  such  lands  and  tenements  to 

but  no  custom 

of  distraining       ^®  lords  of  the  said  manor  for  the  time  being ;  and  in 

was  in  express  respect  of  such  lands  and  tenements  by  the  custom  of  the 
Hdd'  on  qL  '  *^*^  manor  certain  money  compositions  or  commuta- 
tions, in  the  lieu  or  place  of  reliefs,  are,  and  from  time 
inunemorial  have  been,  due  and  payable  by  the  respec- 
tive tenants  of  such  lands  and  tenements  upon  their 


ney  payments 
were,  and  had 
from  time  im- 
memorial been, 
due  and  payable 
inKeu  of  heri- 
ots and  rehefs ; 
that  the  Plain- 
tiffs were  enti- 


murrer,  that 
the  bill  could 
not  be  sustain- 
ed; that  where 


money  payment  succeeding  to  such  lands  and  tenements,  by  descent  or 
is  due  in  heu  of 
heriots  and  re- 
lief by  the  custom*  there  must  be  also  a  custom  of  distress,  and  the 
eustom  must  be  albged  ponttrdy,  and  not  merely  by  inference. 
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purchase,  to  the  lords  of  the  said  manor  for  the  time  1852. 

being.     That  at  the  date  of  the  award  after  mentioned.      Mayor  of 

Harry^  the  then  Duke  of  Bolton^  was  tenant  to  the    Basingstokb 

Plaintiffi  as  lords  of  the  said  manor  of  Bannq$toke.  of  ,         £* 

Lord  Boi^ton* 
thirty-eight  different  and  distinct  estates,  comprising 

freehold  lands  and  tenements  situated  in  said  parish 
of  Basingstoke,  which  were,  and  had  been  from  time 
immemorial,  situated  within  and  holden  of  said  manor 
of  Basingstoke ;  and  in  respect  of  which  estates^  from  time 
immemorial,  certain  ancient  yearly  quit  rents  were,  and 
from  time  immemorial  had  been,  due  and  payable  to  the 
lords  of  said  manor  for  the  time  being  ;  and  in  respect  of 
which  estates,  from  time  immemorial,  certain  money 
compositions  or  commutations,  in  the  lieu  or  place  of 
heriots,  were,  and  from  time  immemorial  had  been,  due 
and  payable  upon  the  deaths  of  the  respective  tenants 
of  such  estates  to  the  lords  of  said  manor  for  the  time 
being ;  and  in  respect  of  which  estates,  from  time  imme- 
morial, certain  money  compositions  or  commutations,  in 
the  lieu  or  place  of  reliefs,  were,  and  from  time  immemo- 
rial had  been,  due  and  payable  upon  the  succession  of 
the  respective  tenants  of  such  estates,  by  descent  or 
purchase,  to  the  lords  of  said  manor  for  the  time  bemg ; 
and  such  ancient  yearly  quit  rents,  in  respect  of  the  said 
thirty-eight  estates,  amounted  to  the  yearly  sum  of 
182.  15s,  4idsf  and  were,  at  the  date  of  said  award, 
payable  in  each  and  every  year  to  Plaintiffii  as  lords  of 
said  manor,  by  said  Harry  ^  Duke  of  Bolton^  and  such 
money  compositions  or  commutations,  in  lieu  or  place 
of  heriots,  in  respect  of  said  thirty-ei^t  estates 
amounted  to  the  sum  of  100/.,  and  such  sum  was,  at  the 
date  of  said  award,  payable  to  Plainti£b  as  lords  of  the 
said  manor,  upon  the  death  of  said  Harry ^  Duke  of 
BoUon;  and  such  money  compositions  or  commuta- 
tions, in  the  lien  or  plaee  of  relieis  in  laspect  of  tbs 


V. 

Lord  Bolton. 
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1852.  estates,  amounted  to  the  sum  of  22/.  I85.,  and  such  sum 

Mayor  of      ^*^*  ^*  ^^^  ^^^®  ^^  *^®  ^^^  award,  payable  to  Plaintiffs 
Basingstoke    as' lords  of  said  manor,  by  the  tenant  who  should,  upon 

the  death  of  said  Harry ^  Duke  of  Bolton^  succeed  to 
the  said  thirty-eight  estates  by  descent  or  purchase. 
That,  by  an  Act  of  Parliament  passed  in  the  26th  year 
of  the  reign  of  his  late  Majesty,  King  George  the 
Third,  intituled  "  An  Act  for  dividing  and  inclosing  the 
open  and  common  Fields,  common  Downs,  common 
Pastures,  common  Meadows,  waste  Lands  and  other 
commonable  Parishes  within  the  Parish  of  Basingstoke, 
in  the  county  of  Southampton  ^  after  reciting,  as  the 
fact  was,  that  Plaintiffs  were  lords  of  the  manor  of 
Basingstoke^  and  as  such  entitled  as  therein  mentioned, 
certain  persons  therein  named  were  appointed  commis- 
sioners for  setting  out,  dividing  and  allotting  the  open  and 
common  fields,  common  downs,  common  pastures,  com- 
mon meadows,  waste  lands,  and  other  commonable  places 
within  the  said  parish  of  Basingstoke^  amongst  the 
several  proprietors  and  persons  interested  therein,  and 
for  putting  the  said  Act  into  execution,  subject  to  the 
rules,  orders,  and  directions  in  and  by  the  said  Act 
established  and  appointed.  And  it  was  by  the  said  Act, 
amongst  other  things,  enacted  that  said  commissioners 
should  set  out,  divide,'  assign,  allot  and  award  all  the 
residue  and  remainder  of  said  open  and  common  fields, 
common  downs,  conmion  pastures,  common  meadows, 
waste  lands,  and  other  commonable  places,  so  intended 
to  be  divided,  allotted,  and  incl6sed  as  aforesaid,  after 
making  certain  allotments  as  therein  mentioned,  unto 
and  amongst  the  several  persons  who,  at  the  time  of 
making  such  division  and  allotment  as  aforesaid,  should 
be  entitled  to  and  interested  in  the  same,  in  proportion 
to  their  respective  shares,  rights,  and  proportions 
therein,  other  than  and  except  the  several  persons  to 
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whom  allotments  were   therein  before   directed  to  be  1852. 


made  in  respect  to  the  rights,  properties,  and  interest  Mayor  of 
to  be  compensated  for  by  such  allotments,  and  in  lieu  of  Basinostokb 
their  respective  shares,  rights,  properties,  and  interest  .  ^ 
therein,  and  for  the  more  convenient  situation  and  dis- 
position of  the  several  farms,  lands,  and  estates  within 
the  said  parish.  It  was  further  enacted,  that  it  should 
and  might  be  lawful  to  and  for  all  or  any  of  the  owners 
or  proprietors  of  any  messuages,  buildings,  lands,  tene- 
ments, or  hereditaments,  new  allotments,  or  old  inclo- 
sures  within  the  said  parish,  being  tenants  in  tail  or  for 
life,  or  by  a  copy  of  court  roll,  or  for  a  term  of  years  at 
a  small  rent,  and  also  for  the  husbands,  guardians, 
trustees,  committees,  or  attorneys  acting  for  and  on 
behalf  of  any  such  owners  or  proprietors,  who  were 
under  coverture,  minors,  lunatics,  or  beyond  the  seas,  or 
under  any  other  legal  disability,  to  exchange  all  or  any 
of  their  said  messuages,  buildings,  lands,  tenements,  or 
hereditaments,  new  allotments,  or  old  Enclosures  within 
the  same  parish,  or  within  any  adjoining  parish,  town- 
ship or  place,  so  as  all  such  exchanges  should  be  made 
by  and  with  the  consent  and  approbation  of  the  said 
commissioners  as  therein  mentioned,  and  that  all  such 
exchanges  so  to  be  made  should  be  good,  valid,  and 
effectual  in  law  to  all  intents  and  purposes  whatsoever, 
notwithstanding  the  interests  of  the  persons  exchanging 
in  the  lands  or  estates  to  be  respectively  exchanged  as 
aforesaid,  might  be  of  a  nature  different  from  each 
other,  and  notwithstanding  the  want  of  sufficient  title 
in  the  exchanging  parties,  or  any  will,  settlement,  or 
limitation  affecting  the  premises  so  to  be  exchanged. 
And  it  was  further  enacted,  that  as  soon  as  conveniently 
might  be  after  the  said  commissioners  should  have  com- 
pleted and  finished  the  allotments  and  exchanges  of  the 
said  open  and  common  fields,  common  downs,  common 
Vol.  I.     N.  S.  t 


Lord  Bolton. 
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1852.  pastures,   common   meadows,   waste  lands,   and   other 

Mator  of      commonable  places  thereby  directed  and  intended  to  be 

Basingstokx    divided,  allotted,  or  exchanged  as  aforesaid,  pursuant  to 

the  purport  and  directions  of  the  now  stating  Act,  they 
should  form  and  draw  up  or  cause  to  be  formed  and 
drawn  up  such  an  award  or  instrument  in  writing  as 
therein   mentioned,   and  which  said  award  or  instru- 
ment should  be  fairly  engrossed  or  written  on  parch- 
ment, and  signed,  and  sealed,  and  enrolled  as  therein 
mentioned.     And  it  was  by  the  now  stating  Act  further 
enacted,  that  nothing  in  the  now  stating  Act  should  pre- 
judice, lessen,  or  defeat  the  benefit,   right,   title,  or 
interest  of  the  lord  or  lords  of  the  manor  or  manors, 
seigniories  or  royalties  wherein  the  said  common  fields^ 
common  downs,  common  pastures,  common  meadows, 
and  waste  lands,  and  other  commonable  places  thereby 
directed  to  be  divided  and  inclosed,  or  any  part  thereof, 
were  or  was  lying  and  being,  other  than  such  rights  of 
soil  and  commrn  rights  as  were  intended  to  be  barred 
or  extinguished  by  the  now  stating  Act ;  but  such  lord 
or  lords  for  the  time  being  should  and  might  from  time 
to  time,  and  at  all  times  thereafter,  hold  and  enjoy  all 
rents,  services,  courts,  perquisites  of  courts,  and  all  other 
privileges  to  the  said  manor  or  manors  belonging  or 
appertaining  as  fully  and  effectually  as    if    the  now 
stating  Act  had  not  been  made.     That  by  an  award 
according  to  the  provisions  of  the  said  Act,  and  duly 
signed,  sealed,  and  enrolled  as  thereby  required,  and 
bearing  date  on  or  about  the  17th  of  September  1788, 
the  said  commissioners  allotted  divers  plots  or  parcels  of 
the  said  common  lands   to  the  said  Harry y  Duke  of 
Bolton^  and  his  lessees,  in  respect  of  which  the  said 
Harry^  Duke  of  Bolton^  was  the  tenant  as  aforesaid, 
according  to  the  respective  rights  and  interests  of  the 
JBarry^  Duke  of  Bolton^  and  his  lessees  in  such 


Lord  Boltom. 
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estates  respectively.     That  some  of  the  plots  or  parcels  1852. 

of  land  so  allotted  to  said  Harry ^  Duke  of  Bolton^  and  m^yob  or 
his  lessees  as  aforesaid,  were  under  the  power  in  that  BASiNOftTOKS 
behalf  contained  in  said  Act  of  Parliament,  exchanged 
for  divers  other  plotB  or  parcels  of  land  situate  in  said 
parish  of  Basingstoke^  and  within  and  holden  of  said 
manor.  That  by  an  instrument  in  writing,  under  the 
hands  and  seals  of  the  commissioners  for  the  execution 
of  the  said  Act  of  Parliament  aforesaid,  and  bearing 
date  the  18th  of  September  1788,  and  intituled  as 
follows,  that  is  to  say  '^  A  Schedule  of  Lands  in  the 
Township  and  Parish  of  B<uing$ioke^  &c.,  which  are 
subject  to  the  payment  of  quit-rents  and  heriots  to  the 
corporation  of  Bcuingstoke  as  lords  of  the  manor» 
allotted  or  exchanged  by  virtue  of  an  Act  of  Parliament 
passed  in  the  26th  year  of  the  reign  of  his  present 
Majesty  King  George  the  Third,  intituled  *^  An  Act  for 
dividing,  allotting,  and  inclosing  the  open  and  common 
Fields,  common  Downs,  common  Pastures,  common 
Meadows,  Waste  Lands,  and  other  conmionable  places 
within  the  Parish  of  Basingstoke^  in  the  County  of 
Southampton  r  which  lands  so  allotted  or  exchanged 
are  hereby  respectively  declared,  shall  be  subject  to  the 
same  quit-rents  and  heriots  as  the  other  lands  were  sub- 
ject and  liable  to,  it  appears  that  the  said  Harry ,  Duke 
of  Bolton^  was  then  the  owner  of  thirty-eight  estates 
situated  within  and  holden  of  said  mnxiorot  Basingstoke^ 
for  which  divers  yearly  quit-rents,  amounting  together 
to  the  sum  of  18/.  \bs,  4el.,  were  due  and  payable,  and 
had  been  constantly  paid  to  Plaintifis  as  lords  of  said 
manor  of  Basingstoke^  by  the  respective  tenants  for  the 
time  being  of  said  thirty-eight  estates,  and  for  which 
estates  a  money  composition,  or  commutation  of  100/. 
was  due  and  payable,  and  had  been  constantly  paid  to 
Plaintiffs  as  lords  of  said  manor,  for  or  in  lieu  of  heriots^ 

t2 
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1852.  upon  the  deaths  of  the  respective  tenants  for  the  time 

Mayor  of       being  of  said  thirty-eight  estates ;  and  for  which  estates 

Basingstoke    money  compositions,  or  commutations,  amounting  toge- 

mm 

Lo  D  Bo  ^^^^  ^  *^^  ®^™  ^^  ^^^'  ^^^'  ^^^^  ^"®  *^^  payable,  and  had 

been  constantly  paid  to  Plaintifls  as  lords  of  said  manor 

of  JBcuingstoke,  for  or  in  lieu  of  reliefs  by  the  tenants  suc- 
ceeding to  the  said  estates  by  descent  or  purchase.  That 
siud  Harry ^  Duke  of  Bolton,  was,  from  the  date  of  said 
award  up  to  and  at  the  time  of  his  death,  tenant  to  Plain- 
tifls as  lords  of  said  manor  oi  Basingstoke^  of  said  thirty- 
eight  estates,  together  with  the  lands  so  allotted  or  ex- 
changed in  respect  thereof,  under  said  award  as  aforesaid, 
and  that  he  departed  this  life  some  time  in  1792.  That 
upon  the  decease  of  the  said  Harry ^  Duke  of  Bolton, 
said  thirty-eight  acres,  together  with  the  lands  so 
allotted  or  exchanged  in  respect  thereof  as  aforesaid, 
became  vested,  either  by  descent  or  purchase,  in  Jane 
Maria  Browne,  who  intermarried  with  Thomas  Orde^ 
Esq.,  who  was  afterwards  created  Baron  Bolton,  and 
died  before  his  said  wife,  and  that  said  Jane  Maria,  Lady 
Bolton,  was  at  her  death  tenant  to  Plaintiffs  as  lords  of 
siud  manor  of  Basingstoke,  of  said  thirty-eight  estates, 
together  with  the  lands  so  allotted  or  exchanged  in 
respect  thereof  under  said  award  as  aforesaid,  and  that 
said  Jane  Maria,  Lady  Bolton,  departed  this  life  in 
1816.  That  upon  the  decease  of  said  Jane  Maria, 
Lady  Bolton,  the  said  thirty-eight  estates,  together  with 
the  lands  so  allotted  or  exchanged  in  respect  thereof  as 
aforesaid,  became  either  by  descent  or  purchase  vested 
in  William  Powlett,  Lord  Bolton,  and  that  said  William 
Powlett,  Lord  Bolton,  was  at  his  death  tenant  to 
Plaintiflb  as  lords  of  said  manor  of  Basingstoke,  of  said 
thirty-eight  estates,  together  with  the  lands  so  allotted 
or  exchanged  in  respect  thereof,  under  said  award  as 
aforesaid ;  and  that  said  William  Powlett,  Lord  Bolton, 
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departed  this  life  on  or  about  the  13th  of  July  1850.  1852. 

That  upon  the  decease  of  said  William  Pawlett^  Lord      Mayor  of' 

Bolton^  said  thirty-eight  estates,  together  with  the  lands    BA8iN68Tt>KB 

so  allotted  or  exchanfi^d  as  aforesaid,  became  either  by  ,         Jf* 

-  ,  Lord  Bolton. 

descent  or  purchase,  and  same  are  now  vested  in  William 

Henry  Orde  PowUtt^  the  present  Baron  Bolton^  the 
Defendant  hereto.  That  upon  the  decease  of  said 
William  Powletty  Lord  Bolton^  said  Defendant,  either 
as  heir  or  as  a  purchaser,  entered  into  the  possession  or 
the  perception  and  receipt  of  the  rents  and  profits  of 
said  thirty-eight  estates,  together  with  the  lands  so 
allotted  or  exchanged  in  respect  thereof  as  aforesaid, 
under  said  award,  and  he  hath  ever  since  been  and 
is  now  in  such  possession,  or  perception  and  receipt 
as  aforesaid,  as  tenant  to  Plaintifis  as  lords  of  the 
said  manor.  That  during  the  respective  tenancies  as 
aforesaid  of  said  Harry,  Duke  of  Bolton^  Jane  Maria^ 
Lady  Bolton,  and  William  Powlett,  Lord  Bolton^ 
6aid  yearly  quit-rents,  amounting  to  18/.  155.  4^/.,  were 
duly  paid  by  them  respectively  to  Plaintiffs  as  lords 
of  the  said  manor  of  Basingstoke ;  and  that  since  the 
death  of  said  William  Powlettp  Lord  Bolton^  said 
Defendant  had  duly  paid  said  sum  of  18/.  15«.  4J., 
the  amount  of  said  yearly  quit-rents,  to  Plaintiffs,  as 
lords  of  tJie  said  manor.  That,  upon  the  respective 
deaths  of  said  Harry,  Duke  of  Bolton,  and  of  the  said 
Jane  Maria,  Lady  Bolton,  the  respective  sums  of  100/. 
for  money  compositions,  or  commutations  for  heriot 
due  and  payable  on  the  respective  deaths  of  said  Harry ^ 
Duke  of  Bolton,  and  Jane  Maria,  Lady  Bolton,  as 
tenants  respectively  of  said  thirty-eight  estates,  together 
with  the  lands  allotted  or  exchanged  in  respect  thereof 
under  said  award  as  aforesaid,  were  duly  paid  to  Plains- 
tiffs  as  lords  of  said  manor  of  Basingtoke,  by  said  Jane 
Maria,  Lady  Bolton,  and  William  Powlett,  Lord  Bol- 
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1852.  ton  rei^)ectively,  as  the  tenants  who  succeeded  respec- 

Mayor  of      ^*v®Jy  ^  ^^  estates,  upon  the  respective  deaths  of  said 

Basingstoke    Harry^  Duke  of  Bolton^  and  Jane  Maria^  Lady  BoUon^ 

•         ^'  AS  aforesaid.     That,  upon  the  respective  deaths  of  said 

Lord  Bolton.  ^  ^ 

Hatrj/9  Duke  of  Bolton^  and  of  Jane  Marian  Lady  Bol- 
toUf  the  respective  sums  of  22/.  18«.,  the  amount  of 
money  compositions^  or  commutations  for  reliefs  in  re- 
spect of  said  thirty-eight  estates^  together  with  the  lands 
so  allotted  or  exchanged  in  respect  thereof  under  said 
award  as  aforesaid,  were  duly  paid  to  Plaintiffs  as  lords 
of  said  manor  of  Basingstoke ,  by  said  Jane  Maria^  Lady 
Bolton^  and  William  Powletty  Lord  Bolton^  respectively 
as  tenants  succeeding  to  said  estates  as  aforesaid,  upon 
the  respective  deaths  of  said  Harry^  Duke  of  Bolton^ 
and  Jane  Maria,  Lady  Bolton.  That,  upon  the  death 
of  said  William  Powlett,  Lord  Bolton,  as  aforesaid, 
Plaintiffs,  as  lords  of  said  manor  of  Basingstoke,  became 
entitled  to  receive  from  and  be  paid  by  said  Defendant, 
as  the  tenant  succeeding  to  said  estates,  the  sum  of  100/., 
being  the  amount  of  money  compositions,  or  commuta- 
tions for  heriots  in  respect  of  said  thirty-eight  estates, 
together  with  the  lands  so  allotted  or  exchanged  in 
respect  thereof  under  said  award  as  aforesaid,  which 
became  vested  as  aforesaid  in  said  Defendant ;  and  that, 
upon  the  death  of  said  William  Powletty  Lord  Bolton, 
as  aforesaid.  Plaintiffs  as  lords  of  said  manor  also  became 
entitled  to  receive  from  and  be  paid  by  said  Defendant, 
as  succeeding  to  said  estates,  the  sum  of  22/.  ISs.,  being 
the  amount  of  money  compositions,  or  commutations 
for  reliefs  in  respect  of  said  thirty-eight  estates,  together 
with  the  lands  so  allotted  or  exchanged  in  respect  there- 
of, under  said  award  as  aforesaid,  which  became  vested 
as  aforesaid  in  the  said  Defendant,  or  in  case  of  nonpay- 
ment of  said.sums  of  100/.  and  22/.  I8s.  respectively,  to 
distrain  upon  said  thirty-eight  estates,  and  the  lands  so 
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allotted  or  exchanged  in  respect  thereof,  under  the  said  1852. 

award,  and  to  levy  and  raise,  by  competent  distress,  said  Mayor  or 
respective  sums  of  100/.  and  22/.  ISs.  That  neither  Basingstokb 
said  award  under  said  Act  of  Parliament  or  said  sche-  Lord  Bolton 
dule  thereto,  stated  or  specified  the  precise  or  particular 
lands  or  tenements  comprising  the  said  thirty-eight  es- 
tates in  respect  of  which  the  said  allotments  were  made ; 
and  that  Plaintifib  cannot  describe  or  state  the  particu- 
lars of  which  the  said  thirty-eight  estates  consisted,  or 
the  metes  or  bounds  thereof;  and  thcU  the  said  estates^ 
and  the  metes  and  bounds  thereof  are  mixed  up  and 
confounded  with  other  estates  of  said  Defendants ;  nor 
can  Plaintiffs  state  or  set  forth  in  respect  of  what  par- 
ticular hereditaments  or  premises  the  said  yearly  sum  of 
18/.  15«.  4td.  for  quit-rents  is  paid,  or  what  was  the  par- 
ticular heriot  or  relief  in  lieu  or  place  of  which  such 
money  compensations,  or  commutations  as  aforesaid 
were  respectively  paid,  or  in  respect  of  what  precise 
lands  or  tenements  the  same  compositions  or  commuta- 
tions are  respectively  payable,  or  what  proportions  of  the 
said  compositions  or  commutations  of  100/.  and  22/.  ld«. 
are  respectively  payable  in  respect  of  each  of  said 
thirty-eight  estates,  together  with  the  lands  allotted 
or  exchanged  in  respect  thereof  as  aforesaid ;  and 
the  boundaries  of  said  thirty-eight  estates  and  allotted 
or  exchdnged  lands  as  aforesaid  cannot  be  ascertained 
by  Plaintiff  Si  and  are  mixed  up  and  confused;  and 
that  by  reason  thereof  Plaintiffs  cannot  with  safety  dis- 
strain  upon  said  estates  or  said  allotted  or  exchanged 
lands  or  any  part  thereof,  or  take  or  prosecute  any  pro- 
ceedings at  law  for  the  recovery  of  the  said  sums  oi  100/. 
and  22/.  18^.  or  either  of  them,  without  the  aid  and  as- 
sistance of  this  Court.  Then  followed  a  charge  that  the 
Defendant  ought  to  set  forth  the  metes  and  bounds,  &c. 
Charge,  that  said  Defendant  sometimes  pretends  that 
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1852.  the  party  who  has  the  first  estate  of  inheritance  in  the 

Mayor  of      ^^  thirty-eight  estates,  and  of  the  allotments  and  ex- 

Basingtoke     changes  in  respect  thereof  under  said  award,  is  a  neces- 

J?*  sary  party  to  this  suit,  but  it  is  not  known  to  Plaintiff  who 

Lord  Bolton.        j  r     j 

such  party  (if  not  said  Defendant)  is.  And  there  was 
then  the  usual  charge  of  books  and  papers ;  and  a  charge, 
that  said  sum  of  100/.,  the  amount  of  said  money  com- 
positions, or  commutations  for  heriots  aforesaid,  and  the 
said  sum  of  22/.  18«.,  the  amount  of  said  money  compo- 
sitions, or  commutations  for  reliefs  aforesaid,  in  respect 
of  the  said  thirty-eight  estates  aforesaid,  became  in  the 
years  1700,  1722,  and  1754,  payable  to  Plaintifi  as 
lords  of  said  manor  of  Basingstoke^  and  were  in  such 
years  duly  paid  to  Plaintiffi  as  such  lords  as  aforesaid  by 
the  respectif  e  persons  then  liable  to  pay  the  same  sums 
respectively. 

The  prayer  was  as  follows : — That  it  may  be  declared 
by  this  Court,  that  Plaintifis,  upon  the  death  of  said 
William  PowUtty  Lord  Bolton^  became  and  now  are  en- 
titled to  the  said  sums  of  100/.  and  22/.  18«.  respectively, 
in  the  lieu  or  place  of  heriots  and  reliefs  in  respect  of  the 
said  thirty-eight  estates,  and  the  lands  allotted  or  ex- 
changed in  respect  thereof  under  the  said  award  as 
aforesaid.  And  that  the  right  and  title  of  Plaintifis  to 
the  said  sums  of  100/.  and  22/.  \%s.  respectively  may  be 
established ;  and  that  Plaintifis  may  be  paid  the  said 
sums  of  100/.  and  22/.  18*.  respectively  by  the  said  De- 
fendant ;  or  otherwise,  that  all  impediments  to  Plaintifis' 
recovery  of  the  said  sums  of  100/.  and  22/.  \Ss.  respect- 
ively, at  law,  may  be  removed ;  and  that  the  precise  lands, 
tenements,  hereditaments,  and  premises  comprising  the 
said  thirty-eight  estates,  and  the  said  allotments  and  ex- 
changes in  respect  thereof,  under  the  said  award,  may 
be  ascertained,  and  the  proper  metes  and  bounds  thereof 
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fixed  and  determined;  and  that  Plaintifis  may  proceed  1852. 

at  law,  under  the  directions  of  this  Court,  to  establish      Mayor  of 
their  right  and  title  to  said  sums  of  100/.  and  22L  iSs.    BAsiNosroKB 

respectively,  and  may,  if  successful  at  law,  be  quieted  by  ,         ^' 

xi_-   ri    _^  .      r  ..  -I      .  .     i^   1         .,  LordBolton. 

this  Court  m  the  perception  and  enjoyment  of  the  said 

sums  for  the  future. 

Mr.  Craig,  for  the  Defendant. 

Our  case  is,  that  the  Plaintiff  can  only  have  discovery. 
The  bill  assumes  that  the  sums  claimed  are  recoverable 
by  distress,  and  by  distress  only ;  they  are  recoverable 
by  action,  and  to  ascertain  the  metes  and  bounds  is  not 
essential  for  that  purpose  ;  for  recovering  the  heriot,  an 
action  is  the  proper  course.  The  practice  is,  the  heriot  is 
seised  proformdy  and  then  an  action  of  trover  is  brought 
for  it.  Here  the  principal  demand  is  for  heriot,  and 
100/.  is  the  sum  sought  to  be  recovered.  The  heriot  is 
demandable  from  the  assets  of  the  deceased  tenant — the 
relief  only  from  the  incoming  tenant.  As  to  the  heriots, 
therefore,  there  is,  first,  no  right  of  suit  against  Lord 
Bolton ;  if  there  is  any  relief  for  payment  of  the  heriots, 
it  must  be  against  the  executors  of  the  deceased  Lord 
Bolton,  who  are  not  parties.  [He  cited  2  Black.  Com. 
97,  as  to  the  definition  of  heriots ;  and  see  3  Black. 
15,  as  to  the  remedy  for  heriots.]  A  heriot,  there- 
fore, is  no  charge  upon  the  land,  but  is  due  from  the  es- 
tate of  the  deceased  tenant.  The  allegations  of  the  bill 
are,  that  the  payment  is  a  heriot  custom,  not  a  heriot 
service;  and  there  is  a  great  distinction  between  them. 
[He  referred  to  2  Watk.  Copy.,  Coventry's  edit.  128,  as 
to  the  distinction  between  heriot  service  and  heriot  ciis- 
torn.]  Now,  as  to  the  heriots  the  case  stands  thus :  In 
no  case  is  a  heriot  a  charge  on  the  land  in  the  hands  of  the 
incoming  tenant,  whether  he  is  tenant  by  descent  or  by 
purchase.    There  is  no  remedy  for  heriot  custom,  except 
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1852.  by  seizure ;  if,  then,  there  be  a  composition  of  heriots  by 

Mayor  of      custom,  it  must  be  paid  out  of  the  estate  of  the  deceased 

Basingstoks    tenant.     If  thera  is  a  money  payment  due,  it  is  due  in 

Lord  Bolton    ''^P®^^*'  ^f  the  chattels  of  the  deceased  tenant,  and  there 

can  be  no  right  against  the  succeeding  tenant  (the  De- 
fendant). Therefore,  if  there  is  an  equity,  the  bill  must 
be  amended  by  adding  parties. 

Next,  as  to  the  equitable  relief  claimed  in  respect  of 
the  composition  for  relief.  The  relief  was  a  sum  pay- 
able, analogous  to  a  fine  on  taking  up  copyhold,  and  it 
must  be  capable  of  being  recovered  by  an  action.  As  to 
this,  the  equity  is  founded  on  the  alleged  impossibility  of 
distraining,  on  account  of  ignorance  of  the  metes  and 
bounds.  There  is  no  relief,  therefore,  unless  distress  is 
the  only  remedy.  Now  a  relief  if  due  by  custom^  is  not 
recoverable  by  distress,  unless  there  is  also  a  custom  of 
distress^  and  that  is  not  alleged  by  the  bill.  But  assume 
that  the  relief  is  recoverable  by  distress  only,  then  the 
Plaintiff  has  no  right  to  relief,  but  only  to  discovery ; 
and  if  he  is  not  entitled  to  relief,  he  cannot  have  disco- 
very except  by  a  bill  of  discovery  merely.  The  result  of 
the  allegations  of  the  bill  is,  that  there  is  no  allegation 
of  confusion  of  boundaries  by  the  default  of  the  Defend* 
anty  and  unless  that  is  the  case,  there  can  be  no  bill  for 
ascertaining  boundaries ;  Wake  v.  Conyers  (a).  In  that 
case  Lord  Keeper  said,  ^^  This  Court  has  no  power  to 
fix  the  boundaries  of  legal  estate,  unless  where  an  equity 
is  superinduced  by  the  act  of  the  parties,  or  some  par- 
ticular circumstance  of  fraud.^  In  Speer  v.  Crawter  (6), 
the  Master  of  the  Rolls  refers  to  Wake  v.  Conyers^  and 
approves  of  it,  adding,  that  the  circumstance  of  confu- 
sion of  boundaries  furnishes;)^  se  no  ground  for  the  inter- 

(a)  1  Eden,  331.  (b)  2  Mer.  4 10,  414. 
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^ 


position  of  the  Court.  Then,  if  no  relief  can  be  obtained,  1862. 

the  Court  will  not  allow  a  bill  for  relief  to  be  amended  to      Mayor  ov 
convert  it  into  a  bill  of  discoyery,  Cholmy  y.  Clinton  (a).    Basingstokb 


With  him  Mr.  Wickens. 

The  bill  asks  two  sorts  of  relief:  first,  payment  of 
certain  sums  of  money ;  and  if  that  is  not  granted,  then 
equitable  relief  in  respect  of  confusion  of  boundaries.  As 
to  the  latter  point,  Wake  v.  Conyers  has  been  approved  in 
Marquis  of  Bute  v.  Glamorganshire  Canal  Company  (Jb). 
[He  referred  to  the  passage  in  Wake  v.  Conyers^  ^^  All 
the  cases  where  the  Court  has  entertained  bills  for  esta- 
blishing boundaries  have  been  where  the  soil  itself  was 
in  question,  or  where  there  might  have  been  a  multipli- 
city of  suits.**^]  Now  there  is  no  allegation  here  of  any 
question  as  to  the  right  to  the  soil :  it  is  admitted  to  be 
all  Lord  Bolton* s.  The  result  of  the  allegations  of  the 
bill  is,  that  the  confusion  has  arisen  from  the  Inclosure 
Act.  Assuming,  then,  that  there  is  no  right  on  that 
ground,  the  bill  is  in  efiect  an  equitable  action  for  the  re- 
covery of  two  sums  of  money  by  the  lord  against  the  terre- 
tenant.  Then,  is  the  title  alleged  with  that  ordinary  ac- 
curacy which  would  enable  the  Defendant  to  know  what 
he  is  to  meet !  The  allegation  of  the  bill  is  of  payment 
by  custom,  by  way  of  commutation.  The  sum  to  be  paid 
must  then  be  payable  by  the  person  by  whom  the  service 
was  to  be  rendered ;  now  the  heriot  was  the  chattel  of 
the  deceased  tenant,  without  reference  to  either  the  land 
of  the  tenant,  or  even  the  manor ;  for  the  lord  might  take 
it  wherever  he  could  find  it,  but  as  the  personal  estate  of 
the  tenant.  On  the  statements  of  the  bill,  the  allegation 
is  of  a  custom^  and  not  of  a  grant.    Whenever  a  heriot  is 

(a)  2  Yes.  &  fi.  113.  {b)  1  PhU.  681  ;  see  p.  684. 


V, 

Lord  Bolton* 
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1852.  payable  on  the  death  of  the  tenant  for  life,  it  must  be 

Mayor  of      ^^'^^  custom.     [He  referred  to  Kitchin^s  Jurisdictions, 

Basingstoke    267;  1  Scriven  on  Copyholds,  p.  375,  and  the  authorities 

-         Z'  there  cited.1     If  that  is  law,  then  the  bill  is  against  the 

Lord  Bolton.  ... 

wrong  person;  and  the  only  equity  is  the  difficulty  of 

ascertaining  the  land,  which  is  of  no  consequence,  as  the 
lord  is  not  confined  to  any  particular  land.  If  the  Plain- 
tiff, therefore,  has  any  right,  it  is  against  the  late  lord^s 
estate,  and  quite  independent  of  the  question  out  of  what 
land  it  issued.  At  any  rate,  no  such  claim  can  be  main- 
tained in  the  absence  of  the  representatives  of  the  late 
lord.  If  there  were  a  custom  to  take  first  from  the  terre- 
tenant,  he  must  have  a  right  over  against  the  estate 
of  the  deceased  tenant ;  and  therefore,  if  for  no  other 
reason,  the  representative  of  the  deceased  tenant  ought 
to  be  present.  The  bill  is  therefore  clearly  defective 
for  want  of  parties. 

Next,  as  to  the  claim  for  a  relief.  The  question  is,  is 
there  any  equity !  If  there  be  a  reliefs  it  must  be  ad- 
mitted that  it  is  payable  by  Lord  Bolton ;  but  how  is  it 
recoverable !  Does  the  necessity  of  discovery  give  a  right 
to  relief  as  well !  That  is  not  now  the  law  of  Court, 
but  if  that  were  so,  they  must  show  that  distress  is  the 
only  remedy ;  if  there  is  any  other  remedy,  the  equity 
faik.  [As  to  customary  relief,  he  cited  Coke's  Complete 
Copyholder,  the  31st  section,  on  Accid.  Serv.  p.  45,  to 
show  that  an  action  of  debt  may  be  brought.]  There 
must  be  a  custom  of  distress  to  enable  the  lord  to  dis- 
train (a). 

Mr.  Campbell^  for  the  bill. 

Although  in  the  bill,  quit-rents,  hcriots,  and  reliefs  are 
spoken  of,  the  bill  seeks  relief  merely  as  to  the  two 

(a)  1  Scriv.  Copyhold,  375. 


V. 

Lord  Boltok; 
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latter.     As  to  the  award,  we  need  not  show  that  it  was  1852. 

authorized  ;  we  use  it  only  to  show  a  fact ;  viz.  the  title  Mayor  of 
of  Lord  Bolton.  (He  read  the  allegations  of  the  bill,  pp.  Basingstoks 
277,  278,  showing  payments  of  heriots  and  relief  by  the 
terre-tenants  as  such^  to  show  that  a  custom  is  alleged  by 
the  bill,  of  the  liability  of  the  incoming  tenant  to  pay 
them.)  The  equity  is  founded  on  this :  that  neither  the 
award  nor  schedule  annexed  to  it  specified  the  particular 
lands  comprising  the  thirty-eight  estates,  and  the  Plain" 
tiff  cannot  describe  the  metes  and  bounds.  As  to  the 
heriots,  there  are  two  kinds  of  heriots.  First,  heriot 
service^  for  which  the  lord  may  seize  or  may  distrain  on 
the  lands  in  respect  of  which  they  are  due ;  secondly, 
heriot  custom^  and  for  that  he  may  seize:  it  is  aoid 
he  may  not  distrain,  but  that  is  not  the  law.  We  say, 
first,  the  heriot  here  was  a  heriot  service^  therefore  there 
is  a  right  of  distress ;  secondly^  the  rent  or  sum  due 
by  commutation  in  place  of  it  was  a  rent  service,  and 
therefore  there  is  a  right  of  distress.  That  a  sum 
reserved  in  lieu  of  heriot  service  is  a  rent^  is  clear :  Lan^' 
yon  V.  Came  (a) ;  he  cited  also  2  Rolle's  Abridgment, 
451^  P.  Here  there  was  a  heriot  payable  before  the 
time  of  Rich.  I.  There  is  a  custom  from  the  time  of 
Rich.  I.,  for  commuting  it  into  a  money  payment.  This 
was  not  originally  a  heriot  by  custom,  but  the  commu- 
tation is  by  custom.  (He  cited  Gilbert  on  Rents,  page 
9  ;  4  Geo.  IL  c.  28,  s.  5,  which  puts  all  rents  on  the  same 
footing  as  to  the  right  of  distress.)  Now  it  cannot  be 
denied  that  these  payments  are  rents ;  and  whether  they 
are  rents  service  or  not,  there  is  by  the  statute,  a  right  of 
distress.  Besides,  the  bill  states  that  the  payments  are 
due  and  payable  by  the  tenants  who  succeeded  to  the  pos- 
session of  the  estates,  and  that  the  Plaintiffs  are  enti- 

(a)  2  Saond.  165. 
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1852.  Ued  to  them,  and  to  distrain;  and  the  demurrer  admits 

Mayor  of      ^^^^  allegations  to  be  true.     The  Plaintifb  would  in 

Basinostokb    point  of  law  have  therefore  a  right  of  distress,  but  they 

Lord  Boi.  '"^  deprived  of  the  power  of  exercising  it,  because  they 

cannot  describe  the  lands  in  respect  of  which  the  distress 
is  leviable.     The  sums  due  are  not  an  aggregate,  but 
thirty-eight  sums  in  respect  of  thirty-eight  estates,  one 
on  each  estate ;  and  we  must  levy  the  distress  for  each, 
on  each  parcel  of  land  out  of  which  it  is  due.     We  do  not 
know  how  much  of  the  100/.  is  due  for  each  particular 
estate.     We  cannot  therefore  use  our  legal  remedy,  and 
therefore  equity  will  relieve :  see  Mitford,  pp.  134  et 
seg.     As  to  the  reliefs^  they  are  of  common  right,  and 
they  are  recoverable  by  distress.     Even  if  there  were  no 
original  right,  but  it  was  altogether  custom^  still  if  there 
is  a  custom  in  rent,   there  is  also  a  custom  of  distress : 
Hungerford  v.  Haviland  (a).     As  to  the  case  of  Wdke  v. 
Conyers,  cited  in  respect  of  the  equity  arising  out  of  the 
confusion  of  boundaries,  that  consists  merely  of  dicta. 
The  bill  there,  was  not  a  bill  to  ascertain  boundaries 
at  all.     (He  cited  also  1   Chanc.  Cas.  120;   Davt/  v. 
Davy  (b)  9  Harding   v.  Countess  of  Suffolk  {c)^   Cocks 
V.   Foley  {d)^   Duke  of  Leeds  v.  Powell {e),  Duke  of 
Leeds  v.  Strafford  {f\  Holder  v.  Chambury  (g)^  Oodr 
frey  v.  Littel  (k),)     On  the  question  of  defect  of  parties, 
if  the  payments  should  be  made  as  is  alleged  and  ad- 
mitted by  the  demurrer,  by  the  terre-tenant,  it  cannot 
be  necessary  to  have  the  executors  of  the   deceased 
tenant.     If  that  ground  of  demurrer  were  good,  it  would 


(«)  Sir  W.  Jones'  Rep.  132.  {e)  1  Ves.  172. 

(b)  Chanc.  Cas.  144.  (/)  4  Ves.  180. 

(c)  1  Rep.  in  Chanc.  33.  (g)  3  P.  Wms.  256. 
{d)  1  Yem.  359.  (Ji)  2  Russ.  &  M.  630. 
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at  any  rate  only  apply  to  the  heriots^  and  therefore  it  is      ^     ^^^^'    , 

no  ground  of  general  demurrer  for  want  of  parties.  Mayor  ov 

Basinoiitokb 

V. 

Mr.  H.  Clarke^  with  him.  Lord  BoLioif. 

The  prayer  of  the  bill  is,  that  the  right  to  the  com- 
position may  be  established  ;  it  also  asks  the  removal, 
if  necessary,  in  order  to  go  to  law,  of  the  impediments 
which  would  prevent  a  fair  trial.  Whether,  therefore, 
the  right  ought  to  be  enforced  at  law  or  not,  there  is  a 
prayer  invoking  an  equity  to  put  the  Defendant  on 
terms  in  proceeding  at  law.  Now  the  case  made  by  the 
bill  is,  that  there  is  a  heriot  service  before  the  time  of 
legal  memory ;  then,  that  from  time  immemorial  there 
was  a  custom  to  compound  ;  that  custom  extends  over 
thirty-eight  estates,  and  we  cannot  say  on  which  any 
particular  portion  is  to  be  levied.  In  this  case  seizure 
isy  of  course,  impossible ;  wo  cannot  distrain  because  of 
the  confusion. 

[The  Vice-Chancellor : — If  the  Defendant  can  inform 
you  that  out  of  estate  A.  so  much  is  payable,  out  of 
estate  B.  so  much,  &c.,  discovery  is  all  that  is  wanted. 
If  he  cannot  tell  you,  what  decree  can  help  you  to  ascer- 
tain boundaries !] 

We  should  still  then  be  obliged  to  make  thirty-eight 
distresses,  &c. ;  the  Court  would  prevent  that,  for  pre- 
venting multiplicity  of  actions.  If  any  relief  can  be 
granted,  the  demurrer,  which  is  general,  must  be  over- 
ruled. If  we  could  have  an  action  at  all,  how  are  we  to 
frame  an  action  to  recover  the  gross  sum  !  All  we  could 
do  would  be  to  bring  an  action  for  each  idiquot  part,  and 
then  there  is  the  same  difficulty,  that  we  do  not  know 
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1862.  what  are  the  specific  payments  due  for  each  part.     But 

Mayor  op      whether  an  action  would  lie  is  very  doubtful ;  no  case 

Basingstoke    has  been   cited  to  show  that  it  will.     (As  to  heriots 

.         ^'  and  the  mode  of  recovering  them,  he  cited  Bradley  on 

Distress,  p.  144,  etseq.) 

Mr.  Crcig^  in  reply. 

In  this  case,  as  to  the  reliefs,  they  must  be  relief 
custom ;  for  relief  service  is  only  payable  on  death,  but 
relief  custom  is  on  death  or  alienation,  and  then  it  is 
recoverable  on  death :  Coke*8  Copyholder,  s.  25.  And 
here  the  allegation  is,  that  it  is  payable  on  death  or  aliena- 
tion. It  is  therefore  relief  custom^  as  to  which  there  is 
no  distress.  It  is  immaterial  to  the  Plaintiff  what  are 
the  metes  and  bounds,  since  he  cannot  distrain.  The 
case  in  Rolle's  Abridgment,  451,  turned  on  the  con- 
struction of  the  particular  lease.  As  to  there  being 
thirty-eight  estates,  and  therefore  thirty-eight  payments 
in  respect  of  the  heriots,  and  so  in  respect  of  the  reliefs, 
that  is  not  the  allegation  of  the  bill.  (He  referred  to  the 
passages  in  pp.  271, 272,  as  to  the  custom  of  the  manor.) 
But  if  it  were  so,  still  they  must  have  ascertained  the 
thirty-eight  different  sums  of  which  the  100/.  is  com- 
posed, &c.,  and  that  relief  they  have  not  asked.  They 
have  only  asked  a  distinguishing  of  the  thirty-eight 
estates  by  metes  and  bounds,  not  of  the  particular  sums 
due  in  respect  of  each. 

On  the  9th  of  December  theVicE-CHANCELLOR  delivered 
the  following  judgment : — 

After  stating  the  object  and  the  material  allegations  of 
the  bill,  he  proceeded  thus : — There  is  no  doubt  that,  as 
to  rents,  this  Court  will  give  relief  of  the  kind  asked ; 
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on  this  ground,  that  there  has  been  a  long  usage  of  pay-  1852. 

ment  of  rent,  but  that,  by  reason  of  accident  or  lapse  of  Mayor  of 
time,  the  boundaries  have  become  confused,  and  the  Basingstoke 
lands  out  of  which  the  rents  issue,  cannot  be  ascertained.  .  ^ 
On  this  double  ground  of  usage  of  payment,  and  of  diffi- 
culty in  the  way  of  obtaining  a  legal  remedy,  a  Court  of 
Equity  will  give  relief.  There  is  a  series  of  cases  on  this 
subject  for,  at  the  least,  two  centuries  from  the  time  of 
Lord  Coventry  f  which  has  established  this  head  of  equity. 
I  will  only  refer  to  two  or  three  of  them.  There  is  one 
early  case  in  the  eighth  of  Charles  the  First,  Harding 
V.  Countess  of  Suffolk  (a),  which  was  a  bill  for  arrears  of 
a  rent-charge,  and  relief  was  granted  on  the  ground  of 
confusion  of  boundaries.  There  is  another  case  of  CoU 
lett  V.  Jaques  (b)  ;  that  was  a  bill  claiming  a  rent  of  5«., 
alleging  12  years  of  arrears  to  be  due  in  respect  thereof. 
It  was  alleged  that  the  deeds  were  lost,  but  that  the  rent 
had  been  continually  paid  till  within  twelve  years.  A 
decree  was  made  for  the  arrears  and  for  the  growing 
rent,  because  it  was  uncertain  what  kind  of  rent  it  was, 
and  so  there  was  no  remedy  at  law.  Then  there  is  an- 
other case.  Cox  v.  Foley  (c).  In  173f3,  there  is  the  case 
of  The  Duke  of  Bridgewater  v.  Edwards  (d).  [His 
Honor  stated  the  circumstances  of  that  case.]  In  1734, 
there  is  the  case  of  Holder  v.  Chambury{e).  That  was  a 
bill  by  the  lord  of  the  manor  for  the  arrears  of  a  quit 
rent.  The  Plaintiff  did  not  show  any  difficulty  which 
hindered  him  from  recovering  at  law,  but  said  that  his 
right  would  appear  by  the  writings  in  the  Defendant's 
custody.  Lord  Talbot  said,  '^  There  may  be  a  case  so 
circumstanced  as  to  make  a  bill  of  that  kind  proper,  as 


(a)  1  Rep.  in  Chanc.  33.  {d)  6  Br.  P.  C,  edit.  Toml. 

(b)  1  Chanc.  Gas.  1 20.  368. 

(c)  1  Vem.  359.  (e)  3  P.  Wms.  256. 
Vol.  I.     N.  S.  u 
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1852.  when  the  lands  out  of  which  it  is  claimed^  are  wholly 

Mayor  of      uncertain,  and  when  the   days  on  which  the  same  is 

Basingstoke    payable  are  also  uncertain/^     Tlien  there  is  a  case  of 

.         3:  Benson  v.  Baldwyn  id)  ;   there   Lord  Hardwicke  laid 

Lord  Bolton.  *r    v  / » 

down  this  head  of  equity  most  distinctly.  He  said, 
''  Where  a  man  is  entitled  to  a  rent  out  of  land^  and 
through  process  of  time  the  remedy  at  law  is  lost,  or 
become  very  difficult,  this  Court  has  interfered  and  given 
relief  upon  the  foundation  only  of  payment  of  r^it  for  a 
long  time,  which  bills  are  called,  bills  founded  upon  the 
solet.'*''  That  case  clearly  lays  down  the  principle,  and  the 
doctrine  is  received  and  adopted  by  Lord  Redesdak  in  his 
Treatise  on  Equity,  p.  1 1 7.  On  this  point  I  wiU  only  refer 
to  two  more  cases  :  The  Duke  of  Leeds  v.  Powell  (6), 
and  I>uke  of  Leeds  v.  Corporation  of  New  Radnor\c). 

If,  then,  this  were  a  case  of  rent,  there  would  be  no  dif- 
ficulty ;  but  it  is  not  so.  It  is  a  case  of  payments  accru- 
ing, as  it  is  alleged,  on  the  decease  of  a  former  tenant. 
One  class  of  payments  is  alleged  to  be  due  in  lieu  of 
heriots;  and  another  class  of  payments  is  alleged  to  be 
due  by  way  of  and  in  lieu  ot  reliefs. 

Now,  in  respect  of  heriots^  looking  to  the  old  law  on 
the  subject,  going  back  to  the  Anglo-Saxon  times,  and 
thence  coming  down  to  the  time  of  Bracton^  originally 
it  would  seem,  that  a  heriot  was  merely  the  best  chattel 
payable  out  of  the  goods  of  the  deceased  tenant.  It  had 
nothing  whatever  to  do  with  the  inheritance,  and  was 
payable  only  out  of  the  goods  of  the  deceased  tenant. 
Spelman^  in  his  Posthumous  Works,  chap.  18,  p.  32, 
says  it  was  paid  for  the  tenant  that  died,  and  out  of  his 
goods ;  the  relief  for  the  tenant  that  succeeded,  and  out 

(a)  1  Atk.  598.  (b)   1  Veg.  sen.  171. 

(c)  2  Br.  C.  C.338,  518. 


9. 

LoR»Boi/Nm. 
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of  his  parse,  the  heriot,  whether  the  son  or  heir  en*  1852. 

joyed  the  land  or  not,  and  whether  the  land  was  fallen  into      Mayor  w 

the  lord's  hands  or  not.     Suppose  a  tenant  died  withoat    Basinostokb 

heirs,  so  that  the  land  escheated  to  the  lord,  and  the  lord 

took  the  land  ;  nevertheless,  keriot  would  be  payable 

out  of  the  goods  of  the  deceased ;  but  there  wonld  be  no 

r«2f^  payable,  because  there  was  no  heir.     Bracton,  fbl. 

84,  numero  1 ,  says,   ^'  Fit  qusdam  prsestatio  ques  non 

dicitur  relevium,  sed  quasi  sicut  heriettum  quasi   loco 

relevii,  et  quod  dari  debet  aliquando  ante  sacramentum 

fidelitati,  aliquando  post.^'     In  point  of  form  one  would 

suppose  a  heriot  never  could  be  the  subject  of  distress ; 

but  there  is  no  doubt  that,  for  a  long  time  past,  one 

species  of  heriot  has  been  the  subject  of  distress,  that  is, 

heriot  service.     There  are  two  kinds  of  heriot ;  heriot 

service  and  heriot  custom.     Heriot  service,  which  was 

originally  an  incident  of  tenure ;   heriot  custom,  which 

is  not  an  incident  of  tenure.     The  distinction  between 

heriot  service  and  heriot  custom  is  this : — As  to  heriot 

services  they  are  the  subject  of  distress ;  heriot  custom  is 

not  necessarily  so.  That  a  chattel  payable  out  of  the  goods 

of  the  deceased  tenant,  should  be  recoverable  by  distress 

against  the  incoming  tenant,  is  an  anomaly,  but  so  it  is ; 

Blackstone,  vol.  3,  p.  14,  says,  *'  As  for  that  division  of 

heriots  which  is  called  heriot  service,  and  is  only  a  species 

of  rent,  the  lord  may  distrain  for  this  as  well  as  seise.^^ 

Now,  leaving  here  for  a  moment  the  subject  of  the 
heriots,  and  passing  to  the  payments  in  lieu  of  relief.  Re- 
liefs, though  not  services  strictly,  are  an  incident  of  service, 
for  which  the  lord  may  distrain  as  an  incident  of  tenure: 
Coke  Litt.  83.  a.  sect.  12.  But  if  a  relief  is  not  existing 
by  reason  of  tenure^  but  by  custom^  the  lord  cannot  dis- 
train as  of  course  ;  but  to  establish  his  right  to  distrain, 
must  show  a  custom  of  distress,  as  well  as  a  euttom  of 

u2 


292  CASES   IN   CHANCERY. 

1852.  relief.     That  is  established  by  the  case  of  Hungerfard  v. 

BiAYOR  OF       Haviland  (a),  and  I  do  not  doubt  or  question  the  law  of 

Ba«ingstokb    that  case. 
v. 

Lord  Bolton. 

Now,  in  this  case,  as  to  the  relief  being  by  ctutom^  if 

that  were  the  only  question,  the  Plaintifls  sufficiently 
show  the  relief  to  be  by  custom.  The  difficulty  is  about 
the  right  to  distrain.  There  is  also  a  further  difficulty 
in  this  case :  that  though  there  is  an  allegation  about 
confusion  of  boundaries,  the  Plaintiffs,  instead  of  resting 
on  the  mere  fact  of  uncertainty  in  ascertaining  the 
boundaries,  as  their  ground,  have  endeavoured  to  reduce 
it  to  some  certain  statement,  and  have  failed. 

As  far  as  regards  the  heriots  and  the  reliefs,  I  must 
take  the  allegations  of  the  biU  to  represent  that  the  he- 
riots  are  heriot  customy  and  that  the  reliefs  are  payable 
by  custom.  The  first  point  is  stated  in  the  bill,  not  cer- 
tainly in  distinct  terms,  but  still  so  as  to  lead  to  that  in- 
ference. [The  Vice-Chancellor  read  the  allegations, 
pp.  270,  271.  He  referred  also  to  the  allegation  as  to 
confusion  of  boundaries  in  p.  279,  and  proceeded : — ] 
This  is  no  doubt  a  sufficient  allegation  as  to  there  being 
a  confusion  of  boundaries.  The  doubt  is,  whether  there 
is  a  sufficient  allegation  of  the  payments  issuing  out  of 
the  lands,  being  the  subject  of  distress.  There  is  an  al- 
legation of  a  right  to  distrain,  but  no  allegation  of  an 
express  custom  to  distrain  ;  and  it  is  open  to  doubt  whe- 
ther that  is  a  satisfactory  way  of  alleging  a  custom. 
There  is,  it  is  true,  this  allegation,  that,  on  the  death  of 
the  late  Lord  Bolton^  the  Plaintiffs,  as  lords  of  the 
manor,  became  entitled  to  receive  from  and  be  paid  by, 
&c.     [The  Vice-Chancellor  referred  to  the  passages  in 

• 

(a)  Sir  W.  Jones'  Rep.    132 ;  and  3  Bull.  323. 
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p.  278.]     So,  with  regard  to  the  reliefs,  the  allegation  1852. 

is  to  the  same  effect,  that  the  Plaintiff,  on  the  death  of      Mayor  of 
the  late  Lord  Bolton^  became  entitled^  as  lords  of  the    Basingstoke. 
manor,  to  be  paid  the  compositions  for  relief.     There  is  «         ^' 
this  difficulty  with  regard  to  the  allegation  as  to  the  con- 
fusion of  boundaries  immediately  following.     [His  Honor 
referred   to  the   passage   in  p.   279.]      Whether,  as- 
suming that  the  boundaries  are,  as  is  alleged,  confused, 
— assuming  that  there  are  no  means  of  ascertaining  the 
particular  lands  out  of  which  the  payments  for  heriots 
and  reliefs  are  issuing,  there  would  be  any  legal  remedy; 
whether  there  is  such  a  right  of  diitress  alleged,  that  if 
the  boundaries  were  discovered,  there  could  be  a  legal 
remedy. 

Now,  before  proceeding  further,  I  will,  with  reference 
to  the  reliefs^  state  the  reason  why  I  think  they  must  be 
taken  to  be  customary.  The  lands  appear  to  be  free- 
hold, though  customary  freehold, — subject  to  the  custom, 
they  are  freehold.  Now  the  tenure  of  lands  held  by 
freehold  tenure  of  a  manor,  is  not  like  that  of  lands  held 
in  villein  socage^  but,  subject  only  to  the  custom,  like  that 
of  lands  of  proper  freehold  tenure ;  it  does  not,  except 
in  being  subject  to  the  custom,  differ  from  common 
socage  land.  In  2  Black.  149,  it  is  said,  *^  But,  with 
regard  to  certain  other  copyholders  of  free  or  privileged 
tenure,  which  are  derived  from  the  ancient  tenants  in 
tnllein  socage^  and  are  not  said  to  hold  at  the  will  of  the 
lord,  but  only  according  to  the  custom  of  the  manor, 
there  is  no  such  absurdity  in  allowing  them  to  be  capa- 
ble of  enjoying  a  freehold  interest ;  and  therefore  the 
law  doth  not  suppose  the  freehold  of  such  lands  to  rest 
in  the  Lord  of  whom  they  are  holden,  but  in  the  tenants 
themselves,  who  are  therefore  sometimes  called  custom- 
ary freeholders,  being  allowed  to  have  a  freehold  inte- 
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1852.  reety  though  not  of  a  freehold  tenure.*^    Now,  as  to  free 

BiAYOR  ov      socage  lands,  the  relief  incident  to  tenure,  was  one  year's 

Basingstoke,    rent.    Customary  relief  might  be  more  or  less ;  but  the 

Lord  Bo  relief  in  respect  of  free  lands,  was  a  settled  relief  of  one 

year's  rent.  There  is  no  allegation,  it  is  true,  in  this 
bill,  that  the  year's  quit  rent  for  each  of  the  thirty-eight 
estates  is  ascertained;  but  the  relief  stated  to  have 
been  payable  on  the  death  of  the  late  Lord  Bolton  is 
82/.  18«.  for  the  amount  of  relief  for  the  thirty-eight 
estates.  Now  that  is  more  than  one  year'^s  rent ;  that, 
therefore,  amounts  to  an  allegation  that  the  relief  pay- 
able, is  not  as  an  incident  of  tenure,  but  by  custom. 

This  minute  consideration  of  the  allegations  of  the  bill 
would  not,  in  this  case,  be  necessary,  so  far  as  my  deci- 
sion wiU  affect  the  parties,  because  it  would  principally 
affect  the  question  of  costs,  and  this  is  a  case  in  which, 
whatever  were  my  decision,  I  should  give  no  costs.  If  I 
overrule  the  demurrer,  it  wiU  be  without  costs;  if  I 
allow  it,  it  will  be  without  costs,  and  with  liberty  to 
amend.  But  I  am  bound  to  look  at  tiie  case  strictly ; 
and,  in  the  absence  of  sufficiently  positive  allegations,  I 
am  obliged  to'  collect  from  the  allegations  of  the  bill^ 
those  inferences  which  I  think  justly  flow  from  them. 
And  I  think  the  balance  of  inference  to  be  ooUected  is, 
that  the  bill  alleges  that  both  the  heriots  and  reliefs  are 
by  Cttfftom,  but  does  not  allege  a  custom  of  distress.  I 
^  am   bound,  therefore,    consistently  with  what  I   have 

stated  to  be  my  opinion  of  the  law  applicable  to  the  re- 
lief claimed  by  this  bill,  to  alTow  the  demurrer.  In 
doing  so,  I  shall  give  leave  to  amend,  and  no  costs. 
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SILVER  V.  STEIN.  1852: 

T15tb  December. 
HIS  was  a  motion  among  other  things  under  the  44th      ^        v        9 

section  of  16  k  16  Vict.  c.  86,  for  the  appointment  of  a        ^W*^* 
person  to  represent  the  estate  of  W.  H,  Lovewellj  who       Amendment 
died  in  the  Mauritius^  and  for  the  payment  into  Court  of  ^^^'j, 

a  sum  of  money  received  by  the  Defendant  Arnold.  %entat\v^  * 

A99et%i 
The  suit  was  a  creditor's  suit  for  the  administration  of     'Right  offol' 

the  estate  of  W.  H,  Lavewell,  and  was  instituted  against  ^' 

Stein  and  another,  the  colonial  representatives  of  the  de-  The  44th  seo- 
ceased,  and  against  O.  Arnold.  1  e^let  c  86 

does  not  apply 
The  testator  W.  H.  Lovewell  had  by  his  will  given  the  to  the  case 

residue  of  his  estate  to  his  mother,  who  died,  making  O.  7"®^.  ^^®  ®?^^ 

°         to  which  it  18 
Arnold  her  executor.   G,  Arnold  had  received  from  the  desired  to  ap- 

colonial  representatives  of  W.  H,  Lovewell^  as  the  repre-  point  a  repre- 
sentative of  Mrs.  Lovewell,  a  sum  of  about  70/.  as  and  ^g^i^^  beinir  ad- 
for  the  balance  of  their  teetator'^s  estate.     There  was  no  ministered  by    * 

representative  of  the  testator  in  this  country.  the  Court. 

'^  ''A.  died  m  a 

colony,  and 

The  Defendant  Arnold  swore  that  he  was  a  creditor  made  colonial 

of  W.  H.  LoveweU  to  an  amount  exceeding  the  70/.,  for  representatives 

.  and  bequeathed 

maintenance  of  Mrs.  Lovewell  during  the  lifetime,  and  his  residue  to 

by  the  express  order,  of  W.  H.  Lovewell  B.,  who  after- 

wards died. 

The  Vice-Chancellor,  on  the  first  point,  was  referred  ^iye'^^ved^ 

to  the  case  of  Groves  v.  Lane  (a).  from  A*9  co- 

lonial repre- 
(a)  16Jur.  1061.  sentatives  his 

residue. 
The  representative  of  B,  was  also  a  creditor  of  A,     Held,  that,  in  a 
creditor's   suit,  the   representative   of  B.  could  not  be  compelled 
to  bring  into  Court  the  money  so  paid  to  him  by  A.*9  colonial  repre- 
sentatives. ^ 
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1852.  Mr,  Nalder^  for  the  motion. 

Mr.  Greene^  contrd. 

The  Vicb-Chancellor  : 

As  to  the  first  part  of  the  notice  of  motion,  the  44th 
section  of  the  Chancery  Practice  Amendment  Act  does 
not  appear  to  me  to  be  intended  to  apply  to  cases  where 
the  estate  to  be  represented,  is  the  very  estate  which  is 
being  administered  in  the  suit ;  but  only  to  those  cases 
where  a  certain  individual  who,  when  living,  was  inter- 
ested in  the  suit  and  was  made  a  party,  has  died ;  and  then 
the  Court  may  either  appoint  some  person  to  represent 
that  party,  or  may  proceed  without  any  representative. 

As  to  that  part  of  the  notice  of  motion  which  prays  an 
order  against  the  Defendant  Arnold^  that  he  may  pay 
into  Court  the  money  which  he  has  received,  I  am  of 
opinion  that  such  an  order  ought  not  to  be  made. 

The  Plaintiff,  a  creditor  of  the  original  testator — I 
assume  him  at  least  to  be  a  creditor,  as  he  so  represents 
himself — has  a  right  to  go  against  the  legal  personal 
representative,  if  he  is  administering  the  assets  of  the 
testator,  and  as  against  him,  he  might  have  the  money 
in  his  hands  brought  into  Court.  But  this  Defendant  is 
not  the  representative  of  the  testator  at  all.  He  is  a 
person  who,  in  his  character  of  personal  representative 
of  the  legatee  of  the  testator,  has  received  a  sum  of 
money  as  the  balance  of  the  testator's  estate  remaining 
in  the  hands  of  the  colonial  executors.  There  is  no 
doubt,  of  course,  that  a  creditor  may  follow  the  assets  of 
his  debtor ;  but  not  into  the  hands  of  another  creditor ; 
he  may  follow  them  into  the  hands  of  a  person  having 
no  right. 

But  here  the  person  who  has  received  the  money  says 
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he  lias  received  it  as  the  personal  representative  of  the  1852. 

legatee  of  the  original  debtor,  and  he  does  not  admit  that  Sijlvkr 

he  has  it  in  his  hands.     As  against  the  legatee's  estate,  r. 

it  might  no  doubt  be  recovered,  if  she  was  not  entitled  Stein. 
to  it. 

But  here  the  Defendant  Arnold  says  that  even  if  his 
testatrix  was  not  entitled,  he  is  himself  a  creditor  of  the 
original  testator  to  a  larger  amount  than  the  sum  re- 
ceived by  him,  and  that  in  that  character  he  is  entitled. 
And  if,  having  such  a  right,  he  has  got  the  money  in  his 
hands,  I  think  it  very  questionable  whether  the  Court 
could  compel  him  to  give  it  up.  I  think  there  is  on  this 
motion  no  ground  for  ordering  the  money  into  Court. 
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1852:  WHITE  V.  WILSON. 

20th  November. 

'^ ~ — '  Lord  CHEDWORTH  by  his  wUl   gave  13,000/, 

Appointment.  ^^  trust,  to  invest  the  same  in  the  funds,  and  pay  the  in- 

Canstruetion.  terest  thereof  to  Mary  Howard^  then  the  wife  of  Wil- 

A.  made  his  ^^^  Howard,  to  be  applied  to  the  use  of  the  said  Mary 

will,  and  gave  Howard  separate    from    her  said  husband  or  without 

almurie^wo-  '  ^^^8  ^^Me  to  his  debts  or  subject  to  his  control ;  and 

man,  for  life,  after  the  decease  of  Mary  Howard,  then  to  pay  the  prin' 

andaflerher  ^ip^i  fg^Qji^   iq   g^ch   person  as  she,    the   said  Mary 

should  appoint,  Howard,  should  direct  and  appoint ;  and  in  case  she 
and  in  default  should  leave  no  such  testamentary  direction,  then  he  will- 
to  her  husbimd  •  ^'  ^''^^  '**  *^*^  principal  money  should  be  paid  to  her 
and  if  she  husband,  the  said  William  Howard  ;  and  in  case  the  said 

should  survive      Mary  Howard  should  survive  the  said  William  Howard, 

hm^  and  make  •'  » 

no  appointment,  ^^^  should  not  leave  any  such  testamentary  direction, 

then  to  her  then  the  said  testator  willed  that    the    said  principal 

B  had  three  ^^"^^^  should  be  paid  to  the  children  of  the  said  TAsuj 

ebUdren,  and  Howard,  or  in  case  they  should  be  infants,  to  such  person 

by  her  will  she  q,.  persons  as  should  be  appointed  guardian  or  guardians  to 

her  husband's  ^^^  ^^  children.   Mary  Howard  made  and  published  her 

death,  2000/.  last  will  and  testament,  or  testamentary  appointment  in 

her^hUdren  °  writing,  bearing  date  the  23rd  March  1842,  purporting 

and  1500/.  to  to  be  in  pursuance  of  the  said  power  given  or  reserved  to 

tbeother  andshe  her  in  and  by  the  said  wUl  of  the  said  John,  Lord  Ched- 

appomted  the 

residue  to  her      worth,  and  thereby,  after  reciting  that  the  late  Lord 

three  children 

by  name,  in  such 

manner  as  her  husband  should  appoint  by  will.     He  by  his  will 

appointed  500/.  to  one  of  the  children ;  (     )  /.  to  another,  and  the 

residue  to  the  third 

Held,  that  the  husband  had  no  power  to  exclude  either  of  the 
children;  that  his  appointment  was  therefore  bad;  and  that  the 
appointment  of  the  wife  took  effect  in  favour  of  the  three  children. 
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Chedworth  in  and  by  his  last  will,  dated  on  or  about  the 
18th  July  1804,  gave  to  Richard  Wilson  and  ThomoM 
Penricey  his  executors,  the  sum  of  13,000/.,  in  trust  to 
invest  the  same  in  the  funds  and  pay  the  interest  thereof 
to  her,  to  be  applied  to  her  use  separate  from  her  hus- 
band, or  without  being  liable  to  his  debts,  or  subject  to 
his  control,  and  after  her  decease  then  to  pay  the  princi- 
pal sum  to  such  person  as  she  should  direct  and  appoint 
by  testamentary  disposition  ;  and  reciting  that,  in  a  suit 
in  Chancery,  in  a  cause  entitled  White  v.  Wilson^  the 
said  legacy  or  sum  of  13,000/.  was  laid  and  invested  in 
the  purchase  of  19,082/.  lU.  4</.  Bank  3/.  per  Cent. 
Annuities  which  then  stood  in  the  name  of  the  Account- 
ant-General, in  trust  in  the  said  cause,  to  a  separate  ac- 
count in  her  name,  and  she  was  in  the  receipt  of  the  divi- 
dends thereof  as  directed  by  the  said  will  and  by  an 
order  of  the  said  Court,  made  in  the  said  cause,  pursuant 
to  the  power  given  and  reserved  to  her  in  and  by  the 
said  willy  she  thereby  directed  and  appointed^  gave  and 
devised  the  said  19,082/.  II5.  4c/.  Bank  3/.  per  Cent. 
Annuities,  purchased  with  the  said  legacy  or  sum  of 
13,000/.,  and  standing  in  the  name  of  the  said  Account- 
ant-General,  in  trust  in  the  said  cause  of  White  y,  Wilson 
to  her  account,  or  howsoever  otherwise  the  same  might 
be,  unto  her  husband  the  said  William  Howard^  upon 
trust  and  to  the  intent  that  he  should,  within  six  months 
after  her  decease,  transfer  unto  her  son  John  William 
Howardy  or  in  his  name,  1000/.  Bank  3/.  per  Cent.  An- 
nuities, part  of  the  said  fund  of  like  Annuities,  for  his 
own  use  and  benefit,  and  also  transfer  to  her  son  JVe- 
derick  Robert  Howard^  or  in  his  name,  1000/.  Bank  3/. 
per  Cent.  Annuities,  other  part  of  the  said  fund  of  like 
Annuities,  for  his  own  use  and  benefit,  and  also  trans- 
fer unto  or  in  the  name  of  her  daughters  Harriett  and 
Mary  Ann  Howard y  or  into  the  name  or  name*  of  any 


1852. 


Whit« 

WlLSOlf. 
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1852.  trustee  or  trustees  she  might  appoint  5000/.,  3/.  per 

White  Cent.  Bank  Annuities,  further  part  of  the  said  fund  of 

V.  like  Annuities,  to  her  own  sole  use  and  benefit,  separate 

Wilson.        ^^^  apart  from  any  husband  she  might  happen  to  marry, 

and  not  to  be  subject  to  his  debts  or  liable  to  his  control 
in  any  manner  howsoever,  and  also  transfer  unto  her 
said  husband,  or  into  his  own  name,  6500/.  Bank  3/.  per 
Cent.  Annuities,  further  part  of  the  said  fund  of  like 
Annui  ies,  to  enable  him  to  discharge  certain  liabili- 
ties devolving  upon  him  at  her  decease,  and  for  his  own 
use  her  will ;  and  she  did  thereby  direct  that,  aflber  pay- 
ment of  such  legacies,  her  funeral  expenses,  and  the 
charges  of  proving  that  her  will,  and  all  incidental  costs, 
charges,  and  expense,  which  the  said  William  Howard 
might  be  put  to  in  or  about  the  execution  of  that  her 
will,  and  otherwise  relating  thereto,  that  the  residue  of 
the  said  fund  of  Bank  Annuities  be  set  apart  and  in- 
vested in  Bank  Annuities  or  on  mortgage  as  he  might 
think  best,  and  the  dividends  or  interest  thereof  be  re- 
ceived and  retained  by  him  the  said  William  Howard^ 
during  his  life,  for  his  own  use  and  benefit ;  and  as  to  the 
principal  sum  constituting  such  residue^  she  directed  and 
appointed,  gave  and  bequeathed  the  same,  after  the 
decease  of  her  husband  the  said  TJ^Uiam  Howard,  the 
sum  of  2000/.  of  lawful  English  money,  in  equal  shares, 
to  and  between  her  said  sons  John  William  Howard  and 
Frederick  Robert  Howard,  or  their  respective  adminis- 
trators and  executors;  also  the  sum  of  1500/.  of  like 
lawful  money  to  her  said  daughter  Harriett  Mary  Ann 
Howard  for  her  own  like,  sole,  and  separate  use  as 
thereinbefore  mentioned,  or  her  executors  and  adminis- 
trators; and  also  the  sum  of  100/.  lawful  English  money, 
to  her  grand-daughter  Catherine  Harriett  Hotvard,  or 
her  executors  and  administrators,  and  the  residue  thereof 
to  her  children  the  said  John  William  Howard,  Frederick 


Wilson. 
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Robert  Howard,  and  Harriett  Mary  Ann  Howard,  or  1852. 

their  respective    executors  and  administrators^  in  such         Whitb 

manner  as  her  said  husband  William  Howard  should,  in  v. 

and  by  his  last  willy  direct  and  appoint, 

Mr.  Howard  duly  made  and  signed  his  last  will  and 
testament  or  testamentary  appointment,  in  writing, 
bearing  date  the  14th  August  1851,  and  which  was  in 
the  words  and  figures  following ;  that  is  to  say,  "  This 
is  the  last  will  and  testament  of  me,  William  Howard^ 
of  number  42,  Western  Villas^  Blomfield  Road^  in  the 
county  of  Middlesex,  Gentleman.  Whereas,  in  and  by 
the  last  will  and  testament  of  my  late  wife  Mary  Howard^ 
she  hath  directed  that  the  residue  of  the  sum  of  19,082/. 
11«.  4fd.  31.  per  Cent.  Bank  Annuities,  in  her  will  more 
particularly  mentioned,  after  the  transfer  and  payment 
thereout  of  the  funeral  and  testamentary  expenses,  lega- 
cies, debts,  and  liabilities  therein  referred  to,  shall,  upon 
my  decease,  be  paid  to  John  William  Howard,  Frederick 
Robert  Howard,  and  Harriet  Mary  Ann  Howard,  in 
such  shares  and  proportions  as  I  shall  by  my  last  will 
and  testament  direct  or  appoint.  Now  in  exercise  of 
such  power,  /  do  hereby  direct,  order,  and  appoint  the 
sum  of  500Z.  sterling  to  be  paid  to  the  said  Harriett  Mary 
Ann  Howard  ;  the  sum  of  {  )  sterling  to  be  paid  to 

the  said  Frederick  Robert  Howard,  (he  having  been 
already  more  than  sufficiently  provided  for,)  and  the 
residue  and  remainder  thereof  to  be  paid  to  the  said  John 
William  Howard.*^^ 

Mary  Howard  died  in  1851,  leaving  three  children 
surviving.     W.  Howard  died  in  1852. 

A   petition    was   now   presented  on  behalf  of  John 
William  Howard  and  another,  claiming  a  sum  as  residue 
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1852. 

^ . ' 

White 

V. 
WlLlOK. 


(after  raising  the  several  sums  of  2000/.,  15002.,  and 
100/.,  given  by  the  will  of  Mrs.  Howard,  and  the  500/. 
given  by  the  will  of  W.  Howard^  as  passing  to  him 
under  the  will  of  W.  Howard. 


Mr.  Daniell  and  Mr.  C  Clement  Berkeley^  for  the 
petition. 

It  will  be  argued  on  the  other  side  that  the  aj^iatment 
by  W.  Howard  is  void,  and  that  if  that  appointment  is 
void,  the  children  of  the  marriage  take  nnder  the  appobt- 
ment  of  Mrs.  Howard.  Our  contention  is,  that  the 
will  of  W.  Howard  is  a  good  execution  of  his  power. 
Mrs.  Howard  made  a  certain  division  between  her 
children ;  it  is  only  the  residue  that  she  appointed  to  her 
children,  as  her  husband  should  appoint.  Althoi^ 
therefore,  the  husband  excluded  one  child  as  to  any 
share  in  the  residue^  that  child  is  not  altogether  excluded. 
The  two  instruments,  the  will  of  the  wife  and  the  will 
of  the  husband,  must  be  read  together ;  and  if  you  so 
read  them,  all  the  children  take  some  share. 

But  if  the  appointment  by  the  father  is  not  good,  then 
we  say  there  is  no  appointment  to  the  children  by  the 
wife.  Her  appointment  is  as  her  husband  shall  appoint : 
he  does  not  appoint,  and  then  the  limitation  over  to  him 
in  the  original  gift  takes  effect.  The  children  to  claim, 
must  claim  by  an  appointment  strictly  and  properiy  so 
called,  or  by  implied  gift.  Now  the  wife  has  not  appointed, 
and  she  cannot  givey  because  she  had  no  estate;  and  the 
husband  not  having  appointed,  the  limitation  over  to 
him  by  the  original  gift  takes  effect,  and  his  will  ope- 
rates upon  his  estate.  Therefore  the  Petitioner  who 
claims  under  his  will  is  entitled. 


Mr.  Amphletty  for  F.  R,  Howard^  who  claimed  as 
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one  of  the  children  entitled  in  default  of  appointment  of 
the  husband. 

The  question  is,  What  is  the  construction  of  the 
power  given  to  W,  Howard?  He  had  no  power  of 
excluding  any  child.  The  fact  of  the  excluded  child 
having  another  provision  has  nothing  to  do  with  the 
case.  Where  there  is  a  gift  to  A.^  remainder  to  A.'^a 
children  as  he  shall  appoint,  and  he  makes  no  appoint- 
ment, the  children  shall  take;  Casterton  v.  Suther- 
land (a),  Martin  v.  Swannell  (ft),  Jones  v.  Torin  (c), 
Alloway  v.  Alloway  (d).  That  is  this  case.  The  argu« 
ment  of  the  Petitioner  is,  that  here  the  wife  had  no 
estate^  but  only  a  power  of  appointment.  But  her  power 
was  general,  and  therefore  she  might  give,  whether, 
strictly  speaking,  she  had  an  estate  or  not.  The  husband 
having  no  power  to  exclude  any  child,  his  power  was  in 
fact  not  exercised,  and  the  children  take  under  their 
mothers  will.  He  cited  Kemp  v.  Kemp  (e),  as  to  the 
question  of  a  power  to  make  an  exclusive  appointment. 

Mr.  Speed,  for  another  child  in  the  same  interest. 

The  only  appointment  which  takes  effect  is  that  made 
by  the  wife.  The  power  given  by  the  wife  is  a  general 
power ;  she  exercises  it  iirst  by  express  appointment  to 
the  children;  then  she  qualifies  that  by  delegating  a 
power  to  her  husband.  Now,  either  she  had  no  power 
to  do  that,  and  then  the  delegation  is  a  nullity,  and  the 
express  appointment  stands  good  ;  or  she  had  power  to 
do  it,  and  if  she  had,  then  her  husband  has  made  no 
appointment,  and  the  gift  by  the  wife  to  the  children, 
no  appointment  being  made  by  the  husband,  takes  effect. 


1852. 


White 

V. 

Wilson. 


(a)  9  Ves.  445. 
(ft)  2  Beav.  249. 
(c)  6  Sim.  255. 


(rf)  4  Dm.  &  War.  380. 
(e)  6  Ves.  849. 
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1852.  Mr.  Danielly  in  reply. 

^         ' 

White  The  authorities  cited  do  not  bear  on  this  case.     The 

^-  intention  of  the  whole  will  must  be  looked  at.     The 

mother   meant   that    there   should  be  equality.      Mr. 

Howard  had  power  to  make  an  exclusive  appointment 

(1  Sug.  637,  chap,  on  "Exclusive  Appointments**).  Next, 

if  the  father  had  no  such  power,  and  if  his  will  is  not 

good^  then  he  has  made  no  appointment,  and  the  original 

appointment  to  the  husband,  in  default  of  appointment 

to  the  children,  takes  effect. 

The  Vice- Chancellor  referred  to  the  will  of  Lord 
Chedworth^  and  proceeded  as  follows: — The  wife  exercised 
her  power,  a  general  absolute  power  to  appoint,  at  any 
rate  by  will.  Now  it  is  not  questioned  that  her  will  was 
a  valid  execution  of  her  power,  and  by  it,  reciting  her 
power,  she  appoints.  [The  Vice-Chancellor  referred  to 
the  will  of  Mrs.  Howard.^  Now  it  is  not,  as  I  under- 
stand,  contended  that  Mrs.  Howard  had  no  power  to 
delegate  to  her  husband  her  power  to  appoint,  and  if  it 
had  been  so  contended,  I  should  decide  that  the  argu- 
ment could  not  be  sustained.  It  is  clear  that  when  a 
person  has  an  absolute  power  of  appointment,  he  may  ap- 
point to  certain  persons  or  classes  of  persons  in  such 
shares  as  another  person  shall  nominate.  The  question 
then  is,  did  Mr.  Howard  exercise  his  power,  and  what  is 
the  effect  of  his  act  ?  [The  Vice-Chancellor  referred  to 
the  will  of  Mr.  Howard^]  Now,  with  reference  to  the  in- 
tention of  Mr.  Howard^  it  is  contended  that  he  must  have 
intended  that  F,  R.  Howard  being,  as  he  recites,  more 
than  sufficiently  provided  for,  he  did  not  intend  to  appoint 
to  him.  But  it  is  not,  I  think,  at  all  clear  that  he  did  not 
mean  to  appoint  something  to  F.  R.  Howard.  Assum- 
ing that  the  will  was  prepared^  as  stated,  by  a  professional 
person,  with  blanks  to  be  filled  up^  it  seems  that  he  filled 
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RE  BURTTS  ESTATE,  AND  THE   BIRMING-  J  853: 

HAM,  WOLVERHAMPTON,  AND   DUDLEY     V^^  January. 

RAILWAY.  Will. 

Construetitm. 

O  Trustee;  Power 

N  this  petition^  the  object  of  which  was  to  have  the    qr^Q  bequeath 

dividends  of  a  sum  of  money  which  had  been  paid  into         Trusts. 
Court  by  the  railway  company,  paid  out  to  the  Petition-  Bequest  to  A. 

era,  a  question  arose  as  to  the  power  of  trustees  to  be-  and  B.,  their 
lu  XL    X     ^A.  executors  and 

queath  the  trusts.  administrators, 

upon  trust.    B., 

The  will  of  John  Burtt  was  as  follows :—  *^«  sundvmg 

trustee,  by  his 

will  bequeathed 
He  gave,  among  other  things,  to  John  Richards  and  his  trust  estates 

Robert  Bromfield  Potter^  their  executors  and  adminis-  . ?  . '  ^°j^    *' 

trators,  all  his  leasehold  messuages,  tenements,  or  dwell-  executors,  ad- 

ing  houses  situate  and  being  in  or  near  to  Livery-street  "Jinwtrators 

and  assifirns  on 
and  CoX'Street^  respectively  in  Birmingham,  and  all  and  ^le  trusts  •  'and 

every  his  ground  rents  payable  for  lands  there  situate,  he  appointed  C, 
and  all  other  his  personal  estate,  to  hold  unto  the  said      ''^"     f  Vi*^** 

John  Richards  and  Robert  Bromfield  Potter,  their  exe-  will.    Held, 

cutors  and  administrators,  upon  trust  out  of  the  rents  ^^*^  ^'  ^^  -^* 

and  profits  thereof  to  pay  the  ground  rents  and  all  neces-  w^j  estate  and 

sary  outgoings,  and  to  keep  the  same  leasehold  estate  in  that  neither  C. 

good  and  su£5cient  repair,  and  subject  thereto,  upon  ^.      *'  oythem- 

tnist  to  pay  and  apply  the  said  rents  and  profits  to  and  D.,  and  E.  were 

among  the  persons  and  in  the  manner  in  his  will  men-  capable  of  exe- 

tioned ;  and  the  said  testator  thereby  appointed  John  trusts 
Richards    anil    Robert    Bromfield    Potter    executors 
thereof. 


Richards .  died  in   1883.     Robert  Bromfield  Potter 
Vol.  I.     N.  S.  y 


V. 


Li  re 

BURTT. 
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1853.  died  in  1852,  having  first  made  his  will  and  a  codicil 

thereto. 

By  his  will,  which  bore  date  the  2nd  of  Februaiy 
1848,  he  gave,  devised,  and  bequeathed  all  the  estates 
vested  in  him  on  any  trusty  or  by  way  of  mortgage^  to 
the  Petitioners  and  to  one  Thomas  Clarke^  their  heirs, 
executors,  administrators,  and  assigns,  according  to  the 
respective  nature  and  quality  thereof  respectively^  to 
hold  the  same  upon  the  same  trusts  and  for  the  same 
purposes  for  which  he  held  the  same,  and  to  be  disposed 
of  accordingly ;  and  he  thereby  appointed  his  wife  exe- 
cutrix, and  the  Petitioners  and  the  said  Thomag  Clarke^ 
executors  of  his  will. 

Robert  Bromfield  Potter^  by  the  codicil  to  his  will 
which  bore  date  the  13th  of  April  1852,  revoked  the 
appointment  of  Thomas  Clarke^  as  an  executor  and  trus- 
tee of  his  will,  but  did  not  otherwise  alter  his  will  so  far 
as  was  material  to  the  question. 

On  the  petition  being  opened,  the  Vice- Chancellor 
observed,  that  he  did  not  see  that  the  Petitioners  were 
the  trustees  of  JBurtfs  will.  S,  B.  Potter  had  no  au- 
thority to  bequeath  the  execution  of  the  trust.  He 
could  only  pass  the  legal  estate. 

Mr.  Sargenty  for  the  Petitioners,  then  applied  for 
leave  to  amend  by  joining  the  name  of  the  widow  of 
Potter  to  those  of  the  Petitioners,  thus  making  the 
petition  that  of  the  executors  of  Potter.  He  contend- 
ed 'that  if  Potter  had  not  attempted  to  bequeath  his 
trust,  his  executors  would  unquestionably  have  been  com- 
petent trustees ;  and  that,  by  thus  amending  the  peti- 
tion, and  making  the  trustees  of  Potters  will  and  Eliza- 
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beth  Potter  all  Co-petitioners,  the  petition  would  be  that 
of  both  classes, — that  of  the  legatees  of  the  legal  estate, 
and  also  that  of  R.  B.  Potter's  executors. 
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1858. 


In  re 

BURTT. 


The  Vicb-Chancbllor  held,  that  neither  the  Petitioners 
alone  as  trustees^  nor  the  Petitioners  joined  with  the 
other  executrix,  could  exercise  the  trusts ;  he  said  the 
testator  had  himself  declared  that  his  executors  as  such, 
should  not  be  trustees;  and  since  by  the  bequest,  he 
had  taken  away  the  legal  estate  from  those  persons  who 
ought  otherwise  to  have  been  the  trustees,  the  appoint- 
ment of  new  trustees  was  requisite. 


IN    THE    MATTER    OF    HOLMES'    TRUSTS,  1353 : 

AND   OF    THE    10   &    11    VICT.   c.   96   (THE     17tb  January. 

TRUSTEES  RELIEF  ACT.)  jf^m^ 

Construction, 
Words. 


fV.  HOLMES  by  his  will  devised  and  bequeathed  his 
freehold  and  leasehold  estates,  and  the  residue  of  his  pro-  A  testator  gave 
perty,  estate,  and  effects,  both  real  and  personal,  to  trus-  ^®g*^®*  ^  ^*"- 
tees,  in  trust  to  sell  his  freehold  and  leasehold  estate,  name,  and  some 
and  to  get  in  his  personal  estate,  and  to  stand  possessed  *°  classes  de- 
of  the  produce,  in  trust,  out  of  a  competent  part  of  his  persons  compos- 
personal  estate,  to  purchase  so  much  3/.  per  cent.  Consols  ing  which  were 

as  would  produce  a  yearly  dividend  of  51.  I2s.,  m  the  joint  "°^  °??*®^  \^^ 
,       .  ^   ,        y       ^  gave  his  residue 

names  of  the  vicar,  and  the  churchwardens,  and  over-  to  his  legatees 

seers  of  the  poor  for  the  time  being  of  the  parish  of  ^^cioUy  named, 

except  one  of 

the  classes  de- 
scribed.   Held,    that    this  showed   that  by  the   words    specially 
named,  the  testator  meant,  described,  or  mentioned;  and  that  all  the 
legatees,  whether  named,  or  only  described,  took  shares. 

y2 
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1853.  Lewisham,  to  be  held  by  them  upon  trust,  and  to  the 

- '  intent  and  purpose  that  the  vicar,  churchwardens,  and 

Holmes.  overseers  of  the  poor  for  the  time  being  of  the  said  pa- 
rish, and  their  successors  for  ever,  should  lay  out  the 
said  yearly  dividend  or  sum  of  5/.  128.  yearly  and  eveiy 
year  for  ever,  in  the  purchase  of  seven  pairs  of  blankets, 
and  distribute  the  said  blankets  on  St.  Thomas'  day,  un- 
less that  feast  should  happen  on  a  Sunday,  and  then  on 
the  Monday  following  St.  Thomas*  day,  in  every  year  for 
ever,  to  and  amongst  seven  poor  and  industrious  families, 
parishioners  of  Lewisham  aforesaid,  who  should  not  be 
receiving  parochial  relief,  and  who  should  not  also,  dur- 
ing the  year  in  which  such  distributions  and  divisions 
should  be  made,  receive  or  have  received  any  other  gift 
or  donation,  under  any  charity  bequeathed  to  the  said 
parish  of  Lewisham. 

Then  followed  several  legacies  to  legatees  expressly 
named ;  then  ^'  to  the  testator's  faithful  servant  Ann 
BtarcheU  100/. ;  to  his  faithful  servant  James  WathUng 
20/. ;  to  each  of  his  other  servants  who  should  be  in  his 
service  at  the  time  of  his  decease  the  sum  of  10/.^  Then 
came  other  legacies  to  persons  named.  Then  followed 
other  bequests  to  classes  described^  but  not  expressly 
naming  the  persons  constituting  such  classes;  among 
these  were  the  brothers  and  sisters  of  his  late  cousin 
John  Scatchard;  the  children  of  his  niece  Catherine 
BriffgSy  and  others ;  and  then  followed  the  residuary 
clause  as  to  the  ^^  surplus  or  residue  of  the  aforesaid 
trust-monies  which  should  remain  after  payment  of  the 
several  legacies  thereinbefore  bequeathed,  and  the  pur- 
chase of  the  several  sums  of  stock  aforesaid,  kc.'**  The 
testator  gave  and  bequeathed  the  same  unto  his  several 
legatees  thereinbefore  specially  namedf  exclusive  of  the 
objects  taking  under  the  trusts  for  the  purchase  and  dis- 
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tribution  of  blankets^  equally  share  and  share  alike^  to  1853. 

and  for  their  several  and  respective  own  absolute  use  j^  ^^ 

and  benefit.  Holmes. 

A  reference  being  made,  upon  a  petition  in  this  case, 
to  the  Master  to  ascertain  who  were  the  legatees  specially 
named  in  the  will  of  the  testator,  and  the  personal  re- 
presentatives of  such  as  were  dead,  the  Master  found 
that  certain  persons  were  the  legatees  specially  named, 
but  he  did  not  include  in  the  list  the  brothers  and  sis- 
ters of  John  Scatchardy  nor  any  of  the  classes  or  per- 
sons described  but  not  named. 

There  was  a  residue  of  1212Z.  65. 6</.,  and,  on  the  pre- 
sent petition  being  presented  to  confirm  the  Master^s  re- 
port, the  question  was,  whether  the  petitioners,  the  per- 
sons found  by  the  Master  to  be  the  persons  specially 
namedy  were  alone  entitled  to  the  residue,  or  whether 
the  brothers  and  sisters  of  John  Scatchard,  the  children 
of  Catherine  Briggsj  and  the  other  persons  described 
but  not  named  were  entitled  to  share  with  them. 

Mr.  E.  F.  Smithy  for  the  Petitioners. 

Mr.  Walker^  for  the  Scatchards  and  another  class  de- 
scribed, cited  Bromley  v.  Wright  (a). 

Mr.  Steere^  for  the  trustees. 

The  Vicb-Chancellor  : 

No  doubt  the  strict  and  accurate  meaning  of  the  terms 
specially  named^  is  persons  mentioned  nominatim^  if  not 
by  all  their  names,  by  some  at  least,  either  their  christ- 
ian or  their  surnames. 

(a)  7  Hare,  334. 
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1853.  If  the  words  had  been  specially  mentioned^  then  the 

In  re  word  '*  specially^  would  have  meant,  not  expressly  namedf 

Holmes.        but  mentioned  as  special  donees^ 

In  Bromley  v.  Wright  the  legatees  were  not  named  ; 
that  is  not  nominaiim  ;  yet  it  was  held  that  the  testator 
giving  his  residue  to  the  legatees  ^^  before-named/^  that 
meant  before  mentioned ;  and  that  the  legatees  mention- 
ed were  included,  though  not  expressly  named ;  that  is, 
the  word  named  was  used  as  mentioned.  The  question  in 
this  case  is,  whether  in  the  residuary  clause  the  testator 
meant  to  include  such  of  the  legatees  as  he  has  mentioned 
nominatim ;  or  did  he  mean  such  of  the  legatees  as  he 
had  before  mentioned  simply. 

In  looking  at  the  various  legacies  referred  to,  where 
the  legatees  are  not  named,  it  is  to  be  observed  that  they 
are  legacies  to  cUsses.  Now,  as  to  some  of  those  classes, 
it  may  be  that  the  individuals  composing  them  were 
well  known  to  the  testator ;  or  it  may  be  that  he  did 
not  know  them  all,  and  that  it  was  more  convenient  to 
describe  them  as  a  class.  As  to  the  servants,  the  gift  is 
first  to  two  of  his  servants  by  name,  and  then  ^^  to  each  of 
my  other  servants  who  shall  be  in  my  service  at  the  time 
of  my  decease  ;'**  these  he  could  not  possibly  name,  be- 
cause he  could  not,  at  the  date  of  his  will,  know  who 
would  be  in  his  service  at  the  time  of  his  death. 

On  the  question,  then,  in  what  sense  the  testator  used 
the  words  specially  named^  he  has  himself  given  the  key 
to  the  interpretation  of  his  meaning.  If  he  meant  to 
give  his  residue  to  those  only  whom  he  mentioned 
nominatim^  why  should  he  exclude  from  participating 
in  that  gift,  a  class  of  persons  who  are  not  specially 
named,  and  who  yet  take  legacies!     [His  Honor  re- 


CASES   IN  CHANCERY.  825 

ferred  to  the  gift  in  trust  to  invest,  to  produce  5/.  12«.  1853. 

per  annum  to  distribute  blankets.]     Under  this  clause  j^  ^^ 

the  testator  must  have  considered  that  unless  he  spe-  Holmes. 
cially  excluded  the  parties  to  take  under  it,  they  would 
take  a  share  of  the  residue.  He  has,  by  expressly  ex- 
cluding them,  himself  given  a  clue  to  the  interpretation, 
or  rather  a  clear  enunciation  of  the  interpretation  which 
he  puts  on  the  words  specially  named. 

I  cannot,  without  disregarding  what  the  testator  has 
himself  told  us,  put  any  other  interpretation  on  the  words 
than  that  the  testator  meant  by  them,  legatees  specially 
mentioned.  I  do  not  by  this  at  all  decide  that  generally 
the  word  *'  named,"  is  as  strong  as  ^*  specially  named  ;  "^^ 
but  only  that  here  the  word  specially,  is  not  used  for  the 
purpose  of  describing  those  who  are  mentioned  nomi- 
natinij  but  for  the  purpose  of  describing  those  legatees 
to  whom  a  special  benefit  is  given. 

I  see  no  distinction  between  the  gift  to  the  servants, 
and  the  gifts  to  the  other  classes  described ;  and  I  am  of 
opinion  that  all  the  legatees,  whether  described  namina- 
tim  or  not,  excluding  of  course  those  who  take  under  the 
gift  for  the  distribution  of  blankets,  take  shares  in  the 
residue. 
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17th  jS'  ^^   ^®  ^  ^^   ^^^'  *'•  ^^'   ^^^    TRUSTEES 

« !— ^'        RELIEF  ACT,  AND  KINCAID'S  TRUSTS. 

Husband  ami 

Wife.  ™ 

Settlement,       X  HIS   waa  the  petition  of   Mrs.    MouhU^  formerly 

^&tfl^t    ^^^^^^  Kincaid,  a  daughter  of  Sophia  Kincaid.     By 

^*— —       *  a  deed  of  the  8th  February  1839,  Sophia  Kincaid,  the 

A  married  wo-     mQi^her  of  the  Petitioner,  declared  the  trusts  of  a  policy 
man  has  an  ,  r      j 

equity  for  a  set-   for  500/.  on  her  life,  for  certain  payments,  and  subject 

tlement,  how-      thereto,  in  favour  of  her  two  daughters  Caroline  and  M. 

^^  A.  Kincaid,  equally,  on  their  attaining  twenty-one  or 

Where  a  mar-  marriage.  The  settlor  died  in  1851.  The  trustees 
ried  woman  was  -^  -^^  q^^^^  qqjj  5,  11^  ^  ^^  balance  in  their 
entitled  toa         f,.  -,  ii  ..o*.    ^r. 

fund  of  IbSL,      hands  m  trust  for  the  two  daughters  of  Sophia  Kincaid. 

her  husband 

bankrupt,  and  Caroline,  in  1845,  married  Archibald  JMowat,  who 

unable  to  mam-    .  ,      ,  .     ' 

tain  her :  Held,  became  bankrupt  m  1851. 

as  between  her 

and  her  bus-  j^^  Mowat,  the  Petitioner,  asked  for  a  settlement  of 

band  s  assig- 
nees, that  the      her  moiety, 
whole  should  be 

settled  on  her.         There  was  no  property  besides  the  fund  claimed ;  the 

husband  had  not  had  any  of  the  wife's  property,  and 
there  were  in  fact  no  special  circumstances  except  the 
bankruptcy  of  the  husband,  his  inability  to  maintain  his 
wife,  and  the  fund  being  small. 

Mr.  Wcdfordy  for  Mrs.  Mowat. 

It  will  be  contended  that  a  fiind  under  200/.  cannot  be 
settled,  but  must  go  to  the  husband.  [He  referred  to 
Lord  JErskine^s  order  of  16th  February  1806,  Beames* 
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Orders,  464;  and  JBottrdiUonv.Adair(a)'\.  Lord  JSrskine't  1853. 

order  does  not  take  away  the  right  of  a  married  woman  ^"J^iT^ 
to  her  equity  for  a  settlement ;  it  only  dispenses  with  the  Kincaid. 
consent  in  Court.  But  if  the  construction  were  other- 
wise, the  Court  had  no  power  to  make  such  an  order. 
The  right  existed  before  the  order,  and  only  an  Act  of 
Parliament  could  take  it  away.  Besides,  the  order  only 
appUes  to  the  case  of  a  sum  payable  to  a  woman  before  she 
was  married.  Since  that  order,  Elworthy  v.  Wicksted  (6) 
has  decided  that,  on  the  petition  of  husband  and  wife,  a 
sum  will  be  paid  to  the  husband,  without  the  wife  ap- 
pearing to  consent ;  but  on  the  express  ground  that  the 
wife  was  presumed  to  have  concurred.  Foden  v.  jPtn- 
ney  (c)  is  the  other  way  ;  but  the  report  is  too  meagre 
to  be  relied  on.  In  Re  Cutler  (d)  Sir  John  RomiUy^ 
M.  R.,  overruled  the  latter  case  after  great  delibera- 
tion. 

The  result  of  these  cases  is,  that  there  is  no  rule  that 
a  fund  under  200Z.  must  go  to  the  husband ;  but  some 
consent  of  the  wife  is  requisite.  She  has  a  right,  there- 
fore, to  some  settlement.  Then  as  to  the  quantity.  To 
show  that  she  might  have  more  than  one-half,  he  cited 
Napier  v-  Napier  (c),  Dunhley  v.  JDunkley  (/). 

Here  the  husband  is  a  bankrupt;  there  are  three 
children,  and  the  whole  sum,  and  that  subject  to  costs, 
is  163/. 

Mr.  J.  H.  Palmer^  for  the  assignees. 

Ex  parte  Cutler  is  directly  against  Foden  v.  Finney^ 

(a)  3  Bro.  G.  G.  237.  {d)  14  Beav.  220. 

(6)  1  Jac.  &  W.  69.  (f)  1  Dr.  &  War.  410. 

(c)  4  Ross.  428.  (/)  16  Jur.  767. 
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1853.  and  agsunst  the  previous  practice^  and  is  therefore  not 

Jn  re  binding.     Lord  JErskine*8  order  assumes  that,  as  to  a 

KiNCAiD.        married  woman,  no  consent  of  any  kind  was  requisite 

where  the  sum  is  under  200/.  The  assignees,  therefore, 
claim  the  whole,  unless  the  Court  is  bound  by  Ex 
parte  Cutler,  Supposing,  however,  the  wife  is  entitled 
to  iome  settlement,  the  assignees  must  have  at  any  rate 
part  of  the  fund.  The  mere  fact  of  the  fund  being 
small  does  not  authorize  the  whole  to  be  taken  from 
the  assignees.  There  must  be  some  more  special  cir- 
cumstance. 

Mr.  Fischer^  for  the  personal  representatives  of  the 
donor. 

The  Vicb-Chancellob,  without  calling  for  a  reply : 

The  first  question  is,  whether  the  wife  is  entitled  at 
all,  the  sum  being  under  200/. 

There  are  here  no  special  circumstances,  unless  the 
circumstances  of  the  husband  being  insolvent,  and  the 
sum  being  very  small,  can  be  so  considered.  The  rule 
of  equity  which  entitles  a  married  woman  to  have  a  set- 
tlement out  of  a  fund  to  which  at  law  her  husband  is 
entitled,  is  a  rule  dependent  on  a  very  different  principle 
from  the  other  rule,  which  is  a  rule  of  practice,  that,  if 
the  fund  is  under  200/.  the  wife's  consent  in  Court  is  not 
required.  The  two  rules  do  not  stand  on  the  same  foot- 
ing. The  rule  which  entitles  a  wife  to  an  equity  for  a 
settlement  is  quite  independent  of  the  question  of 
amount ;  a  woman  is  as  much  entitled  to  a  settlement 
out  of  a  small  as  she  is  out  of  a  large  fund  ;  while  the 
rule  which  requires  generally  the  consent  of  the  wife  in 
Court  in  order  to  waive  her  right  to  a  settlement,  is 
founded  on  this,  tliat  the  Court  must  be  satisfied  that  a 
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woman  has  a  full  knowledge  of  her  right,  before  it  will  1853. 

permit  her  to  waive  it.  The  Court  says,  where  the  *  - 
sum  is  under  200/.,  it  will  not  require  that  mode  of  Kincaid. 
ascertaining  the  wife's  consent.  But  that  rule  does  not 
prevail  if  she  chooses  to  insist  on  her  right  to  a  set- 
tlement. It  does  not  prevent  her  from  filing  a  bill,  if 
she  chooses  to  have  a  settlement.  I  am  not  aware  of 
any  rule,  that  if  a  married  woman  insists  on  her  equity 
for  a  settlement,  she  is  not  to  have  it  because  the  sum  is 
under  200/. 

It  is  true  there  was  formerly  a  general  impression  in 
the  profession,  that  the  two  rules  were  correlative ;  that 
they  stood  on  the  same  fooling  as  a  matter  of  practice. 
I  am  glad,  however,  that  the  Master  of  the  Rolls  has  in 
the  case  cited  caused  the  profession  to  be  disabused  of 
that  impression ;  and  whether  I  should  have  hesitated  or 
not  to  do  so  if  the  point  had  first  come  before  me,  I 
have  no  hesitation  in  following  the  decision  of  the  Master 
of  the  Rolls,  which  appears  to  me  to  rest  on  sound 
reasoning,  and  to  hold  that  the  smallness  of  the  fund  will 
not  prevent  the  right  attaching. 

Then  as  to  the  quantum.  In  the  ordinary  case  of  there 
being  no  special  circumstances,  the  course  of  the  Court, 
not  the  rule, — for  there  is  no  positive  rule, — ^is  to  say  that 
the  wife  shall  have  half,  and  the  husband  or  his  assignees 
the  other  half.  But  if  there  are  special  circumstances, 
then  a  different  course  is  adopted^  and  the  Court  will 
give  either  the  whole  fund,  or  a  different  proportional 
part.  Here  the  special  circumstance  is,  that  the  husband 
is  in  a  condition  to  be  wholly  unable  to  support  his  wife. 
The  wife  and  children  have  no  other  support  beyond  the 
fund,  which  does  not  exceed  153/.     If  half  of  that  were 
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1853.  to  be  given  to  the  husband^s  assignees,  and  half  to  be 

j^'^  settled  on  the  wife,  it  would  be  a  mere  delusion,  a  mock- 

KiNCAiD.       ery,  to  call  that  a  settlement.     When  the  husband  has 

by  reason  of  insolvency,  no  means  of  maintaining  his  wife, 
and  there  is  no  property,  except  so  small  a  fund  as  this, 
that  appears  to  me  to  be  a  sufficient  special  circumstance 
to  justify  the  Court  in  settling  the  whole  on  the  wife. 

The  order  will  in  terms  settle  the  fund  on  Mrs. 
Mowat  for  life,  for  her  separate  use ;  remainder  to  such 
of  her  children  as  shall  attain  twenty-one,  being  sons, 
or  being  daughters,  shall  attain  that  age,  or  marry 
under  that  age,  with  liberty  to  apply  on  the  death  of 
Mrs.  Mowat.  That  will  leave  a  remainder  in  the  assig- 
nees of  the  husband,  if  there  shall  be  no  child  of  Mrs. 
Mowat  who  shall  take. 
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SWEETING  V.  SWEETING.  1853 : 

^p  18th  January. 

JL  HIS  was  a  petition  by  the  Attorney-General,  praying     ^        '  n^ 

that  the  receiver  in  the  cause  might  be  directed  to  pay    Statutes  Can- 
to the  Commissioners  of  Inland  Revenue,  the  sum  of     struetian  of. 
426/.  17*.  for  legacy  duty,  out  of  the  rents  and  profits  ^^^ 

of  certain  estates.  ■ 

A  testator  gave 
to  his  sons 
John  oweetinffy  by  his  will  dated  20th  November  1844,  certain  real 

among  other  things  gave  power  to  his  sons,  whbi  in  poe-  ^t*tes,  with 

session  of  the  manor  and  lands  devised  by  his  will,  bjr  ^j^^  ^  ^ 

deed  appointment  in  writing,  attested  by  one  or  more  woman  they 

witness  or  witnesses,  to  limit  and  appoint  to  or  in  trust  ?^^8*^*  rcspect- 

'^'^  ively  marry,  a 

for  any  woman  or  women  whom  he  or  they  should  re-  jointure  in  bar 

spectively  marry,  and  that,  either  before  or  after  such  ^^  dower. 

..    1     r    At     1*^        1-         0  Held,  that  an 
marriage  or  marriages  respectively,  for  the  hfe  or  lives  of  appointment 

such  woman  or  women  respectively,  for  her  or  their  under  this 

jointure  respectively,  and  in  bar  of  dower,  any  annual  ^^I^^-^l^  ^ 

sum  or  rent  charge,  not  exceeding  400/.  per  annum,  to  45  Geo.  III.  c. 

be  issuing  out  of  and  chargeable  on  any  part  of  the  said  2®,  and  liable 

lands  or  hereditaments,  (viz.  certain  lands  and  heredita-        ®e?M7    ^v* 

ments  devised  by  the  will)  whereof  he  or  they  should  be 

in  possession ;  with  the  usual  powers  and  remedies  for 

receiving  the  same. 

The  testator  died  shortly  after  making  his  will,  leaving 
his  eldest  son  and  heir-at-law,  John  Hanhey  Sweeting^ 
who  entered  into  possession,  under  the  will  of  his  father, 
of  certain  lands  devised  to  him  for  life  only,  with  re- 
mainder to  his  children  as  he  should  appoint ;  with  re- 
mainder, in  default  of  appointment,  to  his  children  as 
tenants  in  common  in  tail  general;  with  cross  remainders. 
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Sweeting 

V 

Sweeting. 


John  Hankey  Sweeting  married  the  Respondent  Amelia 
Augusta  Sweeting^  and  died,  leaving  her  his  widow,  hav- 
ing previously  by  deed  appointed  to  her  for  life  for  her 
jointure  and  in  bar  of  dower,  two  annuities,  amounting 
together  to  300/.,  free  and  clear  of  all  taxes  and  deduc- 
tionsy  and  charged  upon  the  lands  devised  to  him  for 
life  with  remainders  over,  as  above  mentioned.  He  died 
in  1841,  without  having  appointed  to  his  children,  leav- 
ing children  who,  on  his  death,  became  entitled  as  ten- 
ants in  common  in  tail.  The  widow  enjoyed  the  annuity 
from  the  death  of  her  husband,  but  never  paid  any  legacy 
duty  upon  it.  She  was  a  stranger  in  blood  to  the  testa- 
tor John  Sweeting. 

The  Attorney-General  now  presented  his  petition  to 
have  the  sum  of  425/.  17 s.,  the  proper  amount  of  legacy 
duty,  at  the  rate  of  10/.  per  cent.,  paid  by  the  jointress. 

Mr.  W.  M.  James^  for  the  Attorney-General,  cited 
Attorney- General  v.  Lord  Henniker  (a).  At torney- Ge- 
neral \.  Pichard(b). 

Mr.  Follett  and  Mr.  Kinglahe^  for  the  jointress,  cited 
Burridge  v.  Braddyl(c)y  Blower  v.  Morret  (rf),  Heath 
V.  Bendy  (e). 

In  this  case  there  is  the  absence  of  that  which  would 
bring  the  case  within  the  Acts  45  Geo.  III.  c.  28,  and  36 
Geo.  III.  c.  52.  It  is  not  a  gift.  The  cases  cited  on 
the  other  side  are  cases  distinguishable  from  this.  The 
distinction  between  Attorney-General  v.  Henniker  and 


(fl)  21  L.  J.,  Exch.  293. 
lb)  3  M.  &  W.  552,  &  6  M. 
&  W.  348. 


(c)  1  P  Wms.  12/. 
(J)  2  Ves.  sen.  420. 
(e)  1  Russ.  543. 
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this  case  is  this :  here  the  testator  himself  directed  the 
appointment  to  be  as  a  jointure,  and  in  bar  of  dower. 
The  question  is,  whether  such  a  provision  contained  in  a 
will,  is  a  gift  when  it  is  made  in  favour  of  a  person,  a 
stranger  to  the  testator. 


1853. 

^^ . f 

Sweeting 

V, 

Sweeting. 


In  the  4th  section  of  the  45  Geo.  III.  c.  28,  the  words 
gift  and  given  govern  the  whole  clause.  Unless  there  is  a 
gift  it  is  not  a  legacy  chargeable.  Here  there  is  no  gift ; 
there  are  no  words  expressing  gift,  and  no  subsequent 
acts,  treating  it  as  a  gift.  Indeed  it  is  absolutely  essen- 
tial to  the  effective  execution  of  the  power,  that  the  donee 
shall  treat  the  provision  not  as  a  gift.  The  son  could  not 
treat  it  as  a  gift.  The  testator  gave  to  the  son  power  to 
purchase  an  immunity  from  dower.  It  is  said  there  is 
no  estate  out  of  which  dower  could  issue ;  and  therefore 
there  is  no  consideration ;  but  the  son  might  have 
other  estates ;  besides,  he  was  the  testator^s  heir-at-law. 
The  testator  was  therefore  in  effect  relieving  his  own 
estate  in  favour  of  his  successors.  At  any  rate,  if  it  is 
a  gift  at  all,  it  is  a  gift  for  the  benefit  of  the  son,  and 
the  duty  ought  not  to  be  10/.  per  cent. 

Mr.  W.  M.  James,  in  reply. 

This  case  does  not  differ  from  the  case  in  the  Exche- 
quer, Attorney- General  v.  Henniker  ;  and  the  only  real 
argument  on  the  other  side  is,  that  the  decisions  6{  the 
Exchequer  in  matters  of  revenue  are  not  to  be  relied  on. 
The  appointment  must  be  read  as  if  it  were  in  the  ori- 
ginal will.  It  is  therefore  a  gift  of  an  annuity  by  the  tes- 
tator to  his  son's  wife  in  lieu  of  her  dower.  That,  it  is 
saidy  distinguishes  it  from  Lord  Henniker' s  case.  But  it 
is  not  a  distinction ;  the  son  is  merelv  enabled  to  do 
what,  in  Henniker' s  case,  he  actually  did.  But  here 
there  was  no  estate  out  of  which  the  wife  was  dowable. 
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Sweeting 

V. 

Sweeting. 


Besides^  the  instruments  were  all  post-nuptial  and  volun- 
tary. But  if  the  wife  was  a  purchaser,  that  would  only 
be  a  question  what  was  the  value  of  her  dower.  Then  it 
is  said  there  is  a  condition ;  but  that  does  not  prevent 
legacy  duty  attaching.  If  it  will,  a  condition  to  relin- 
quish any  fictitious  claim  might  shut  out  legacy  duty, 
and  so  the  Crown  could  always  be  defeated. 

The  ViCB-CHANCBLIiOR  : 

The  question  in  this  case  arises  upon  the  4th  section 
of  45  Geo.  III.  c.  28.  Now,  in  order  to  decide  this  case, 
it  must  first  be  considered  what  are  the  cases  of  liability 
with  regard  to  gifts  of  personal  estate.  If  a  testator 
gives  a  legacy  out  of  personalty,  on  condition  of  the 
legatee  doing  some  act,  such  as,  for  instance,  taking  the 
arms  and  name  of  the  testator,  I  can  have  no  doubt 
about  the  legacy  being  liable  to  duty ;  so  if  a  legacy  were 
given  to  A,^  out  of  personal  estate,  on  condition  that  he 
should  convey  an  estate  of  his  to  a  third  party,  the  legacy 
would  be  liable  to  duty.  Again,  suppose  this  case ;  of  a 
testator  having  a  daughter,  a  widow,  with  children,  and 
giving  her  a  sum  of  money  or  an  annuity,  out  of  person- 
alty, on  condition  of  her  maintaining  her  children  ;  there 
can  be  no  doubt  that,  notwithstanding  the  condition  an- 
nexed, and  that  the  daughter  would  thereby  have  impos- 
ed upon  her  the  burthen  of  maintaining  her  children,  and 
so  would,  in  effect,  give  some  pecuniary  consideration  in 
return  for  the  legacy,  still  the  legacy  would  be  liable  to 
duty.  It  may  be  a  question  whether,  if  there  were  a 
gift  of  a  legacy  out  of  personalty,  on  a  condition  the  per- 
formance of  which  would  cause  something  to  be  returned 
to  the  personal  estate  of  the  testator,  whether  there  the 
duty  would  be  payable  on  the  whole  legacy,  or  whether 
there  would  be  a  deduction  in  respect  of  the  difference. 
Thus,  suppose  a  testator  were  to  say,  I  give  500/.  to 
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up  the  blank  left  for  Harriett's  name,  and  left  that  for 
Prederich  Robert  not  filled  up.  That  does  not  conclu- 
sively show  that  he  intended  to  leave  the  blank  altogether. 
He  may  have  felt  hesitation,  and  deferred  the  considera- 
tion of  what  should  be  inserted  to  be  paid  to  his  son  F.  R. 
Howard.  If  he  had  intended  to  appoint  nothing  to  that 
son,  he  would  not  have  allowed  the  clause  to  remiun  at  all ; 
for  to  say,  I  appoint  nothing  to  be  paid  to  Frederick  Robert 
would  have  been  nonsense.  Looking  therefore  at  the  lan- 
guage of  the  testator,  there  is  no  conclusive  evidence  that 
he  intended  to  give  nothing  to  this  son.  But  even  if  I  could 
suppose  he  had  an  express  intention  to  appoint  nothing  to 
one  of  his  children,  still  if  the  power  given  to  him  did 
not  justify  him  in  making  an  exclusive  appointment, 
then,  although  if  he  had  given^  as  it  has  been  suggested, 
five  shillings,  that  would  have  been  good,  yet  as  he  has 
given  nothing,  I  cannot  determine  that  a  power  to  ap- 
point to  three,  authorises  an  appointment  to  two.  The 
result  is,  that  the  husband^s  appointment  had  no  ope- 
ration at  all ;  as  to  one  of  the  children  he  has  appointed 
nothing,  and  such  an  exclusive  appointment  was  not  jus- 
tified. The  terms  of  the  power  given  to  him  are  ex- 
press :  the  wife,  having  a  general  power,  ^determines  who 
are  the  parties  to  take;  she  does  not  leave  itto  her  husband ; 
she  determines  who  is  to  take,  leaving  it  only  to  her  hus- 
band to  determine  the  manner  in  which  they  should  take. 
The  question  then  comes,  whether,  on  the  construction  of 
Mrs.  Howard's  will,  she  gives  to  her  children,  &c.  [The 
Vice-Chancellor  referred  to  the  passage,  pp.  300,  301.] 
Now  on  the  authorities  it  is  clear,  that  if  a  person,  having 
power  to  give,  gives  to  certain  persons  as  another  shall 
appoint,  and  that  other  makes  no  appointment,  assum- 
ing it  to  be  a  bequest,  there  is  an  implied  gift  to  the 
objects  of  the  gift^  if  the  power  is  not  exercised  by  the 
party  having  the  right  to  exercise  it ;  and  that  being 
Vol.  I.    N.  S.  x 
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the  effect,  if  it  had  been  a  h0fue$t  by  Mra,  Howard, 
ahould  a  different  construction  be  adopted  becauae  it  is 
an  appointment  by  her  of  Lord  Ckedwarik^s  estate  J 
The  authority  to  her  is  general  and  absolute.  I  as- 
similate the  questions  of  bequest  and  appointment, 
merely  for  the  purpose  of  determining  whether  there  is 
any  different  rule  of  construotion  as  between  the  two ; 
and  I  think  there  is  no  reason  for  saying  that  there  is 
any  distinction.  I  am  on  the  whole  of  opinion,  that  the 
eflbct  is^  that  Mrs.  Howard  has  well  appointed  the 
residue  of  her  property,  in  default  of  her  husband  exer- 
cising his  power,  to  the  three  children  nam^d ;  and  the 
order  will  be  accordingly,  that  the  residue  will  be 
divided  between  those  three  children. 
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ROBINSON  V.  HARRISON.  1852 1 

A.  PETITION  was  presented  by  a  single  woman,  and     ^       ,        r 
answered  on  the  Ist  Pecember.    On  the  2nd,  before  jJ^^p  /• 
the  petition  was  in  the  paper^  she  married.  /jon, 

Mr.  Metcalfe  applied  for  leave  to  ameqd  the  peti- 
tion, by  making  it  the  petition  of  the  husband  and  wife, 
without  a  fresh  stamp. 

The  Vics-Chancellob,  having  conferred  with  the 
other  Judges,  held  with  their  concurrence,  that  the 
petition  might  be  amended  without  a  fresh  stamp. 


BO  WEN  V.  PRICE.  1862: 

In  this  case  interrogatories  were  filed ;  and  an  office    ^  Practice. 
copy  was  left  at  the  office  of  the  Defendant's  solicitor.  Delivery  qf. 

Held,  with  the  concurrence  of  the  other  Judges,  that 
the  copy  of  the  interrogatories  had  not  been  properly 
delivered  within  the  meaning  of  the  12th  sect,  of  the 
16  &  16  Vict.  c.  86,  and  17th  Order  of  7th  of  August 
1852. 
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1852 :  KING  V.  MULLINS. 

2l8t  December.  ^ 

_,   '  IN  this  case  a  trust  had  been  created  by  parol  of  a 

Release,  small  sum  of  money  for  A.  for  life,  remainder  to  B.  for 

"■[^ life,  and  to  pay  the  expenses  of  her  funeral,  remainder  to 

A  tmstee,  pay-  . 

ing  the  trust-  ^^^  ^^^  children.     A.  died^  and  then  B.  and  her  chil- 

money  in  strict  dren  joined  in  caUing  upon  the  trustee  to  pay  the  trust 

theTenor^of^he  '^^  ^^  them.     One  question  was,  whether  the  trustee 

trusts,  is  not  was  entitled  to  a  release  under  seal,  or  whether  only 

entitled  to  a  re-  ^  |^  receipt  expressing  the  nature  and  satisfaction  of  the 
lease  by  deed ;  r        r  o 

seeus,  if  he  is  trusts, 
called  upon  to 

s^cUv  e'xDress-        ^^'  Lewin^  for  the  cestuis  que  trust,  cited  CJuidwick 

ed  trusts.  v.  Heatley  [d)^    Fulton   v.    Oilmour  {b).     Those  cases 

Where  a  trust  (Jecide  that  on  payincr  over  the  trust  fund  to  the  parties 
was  created  by  *   .^    o  sr 

parol  for  A.  for  entitled,  the  trustee  is  not  entitled  to  a  release ;  he  is 

life,  and  to  pro-  entitled  to  have  his  accounts  investigated,  and  to  have 
vide  for  her  fune-         ,   .  .  .         'i.*       xi.  x  xl  x     i_  * 

ral  expenses  *  statement  m  writmg  that  those  accounts  have  been 

remainder  to  investigated  and  are  correct,  and  to  have  a  receipt  in 

her  two  chil-  f^jj  ^f  j^]j  demands  in  respect  of  the  property  accounted 

dren,Rndthe  ^         ^^  ,     ,        ^  ,         ,      ,     ,     , 

tenant  for  life  for.     He  cannot  msist  upon  a  release  by  deed  ;  but  even 

and  remainder-  Jf  he  could   call  for  a  release  where   there  had  been 
men  called  for  .         •  x  •     x    x      ^         j  i  j  i« 

pavment  •  ^P®*^  accounts  or  mtncate  trusts,  and  long  and  compli- 

Held,  that  cated  transactions  in  respect  of  them,  he  cannot,  in  a 

the  trustee  ^^^^  jjj^^  ^j^jg  ^f  ^  shnple  trust  of  an  ascertained  sum  of 
might  lawfully  /  '^  .  1.1.1.1 
insist  on  a  re-  money,  require  more  than  a  receipt,  which  is,  for  all  pur- 
lease  under  seal,  poses  in  such  a  case,  as  good  and  as  effectual  a  discharge 

as  a  release. 

Mr.  Wiffram  and  Mr.  Roxburgh,  for  the  trustee. 
(a)  2  Col.  137.  (b)  HiU  on  Trustees,  005. 
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In  Chadwick  v.  Heatley  the  trusts  were  all  exhausted, 
except  the  ultimate  trust  in  favour  of  Adam  Chadwick 
and  Francis  Chadwick.  Nothing  remained  to  be  done 
except  to  pay  over  the  fund  to  them,  they  being  then, 
according  to  the  express  terms  of  the  trust,  entitled  to 
the  immediate  possession.  All  that  was  decided  in  that 
case  was,  that  where  the  effect  of  the  trusts  is  beyond 
all  dispute,  and  the  only  question  is,  whether  the  ac- 
count is  correct,  and  the  balance  correctly  ascertained, 
the  trustee  is  entitled  to  have  his  accounts  examined  and 
passed,  and  to  have  a  receipt  in  full  of  all  demands  in 
respect  of  the  accounts.  Fulton  v.  Gilmour  is  also  dis- 
tinguishable ;  both  those  cases  relate  to  cases  of  account, 
and  they  do  not  govern  a  case  like  the  present,  of  a  clear 
sum  of  money  in  the  hands  of  one  in  trust  for  another ; 
in  such  a  case,  if  the  trustee  has  only  a  receipt,  that 
might  be  met,  at  any  rate  at  law,  by  parol  evidence  to 
prove  that  the  money  had  never  been  paid,  or  being  paid^ 
it  had  been  returned.  The  trustee  ought  not  to  be 
placed  in  a  situation  of  danger,  where,  by  loss  of  evi- 
dence, he  might  have  to  pay  twice  over.  If  he  had  a 
release  under  seal,  parol  evidence  could  not  be  given 
against  the  deed.  They  cited  Ooldsmid  v.  Ooldsmid(a). 
In  that  case  a  testator  bequeathed  certain  funds  in  trust 
for  his  wife  during  her  widowhood,  and  after  giving  her 
a  power  to  appoint  them  by  deed  or  will,  provided  she 
did  not  marry  again,  directed  that,  upon  her  second 
marriage  or  her  death,  without  having  exercised  her 
power,  they  should  sink  into  the  general  residue  of  his 
estate.  The  widow  executed  a  deed  purporting  to  be  an 
appointment  of  the  property  to  the  residuary  legatees,  in 
the  same  proportions  in  which  they  would  have  been  en- 
titled to  it  under  the  residuary  clause,  and  she  and  they 


1852. 


Kino 

V. 
MULLINS. 


(a)  1  Tom.  &  Ru88.,  445. 
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10S2.  cbneiiinied  in  assigtiilig  the  tcaOA  ^pda  tHirt  ftrif  thd  re- 

!ti!fb  8idiiai7  legatees,  but  the  Court  refiised  to  act  tepon  the 

V.  appointment  and  assignment  during^  the  widow^s  life. 


MtJLLlifS. 


In  that  case  the  Court  said,  *'  the  Plaintiff's  daim 
under  two  titles,  neither  of  which  is  at  present  complete ; 
the  power  is  at  this  moment  worth  nothing,  for  Uie  widow 
may  marry  again  ;  the  title  under  the  residuary  daiae 
is  equally  worthless,  for  there  may  be  a  good  exerdae  of 
the  power.  Can  then  two  inoomplete  titles  make  one 
complete  title!  Can  two  contingent  defeasible  iigfats 
make  one  sure  and  indefeasible  right !  Separately  nei- 
ther title  is  good,  for  there  is  an  objection  to  each ;  how 
then  can  they  become  good  by  conjunction  !  It  is  of  do 
avail  to  say  that  ultimately  a  time  will  come  when  in  one 
character  or  another  the  persona  who  now  apply  will  be 
entitled  to  the  fund.  They  must  widt  till  that  day  arriyeB. 
It  is  not  the  habit  of  the  Court  to  intermeddle  with  pro- 
perty given  by  a  testator's  will  upon  specified  trustsi  till 
the  time  comes  when  the  property  may  be  disposed  of  in 
the  very  mode  and  form  which  the  testator  has  pre- 
scribed. It  was  the  intention  of  the  testator  that  the 
funds  in  queetion  should  be  subject  to  a  power  of  i4>point- 
ment  in  his  wife»  which^  as  it  depended  on  the  contin- 
gency of  her  dying  a  widow,  was  to  remain  in  6uq>enie 
80  long  as  she  lived.  Till  her  death  the  destination  of 
the  property  was  not  to  be  fixed,  there  was  a  restriction 
on  the  absolute  disposal  of  it.  If  we  dispense  with  this 
restriction,  we  do  not  execute  the  intention  of  the  tes- 
tator, but  lend  the  aid  of  Uie  Court  to  enable  parties  to 
set  that  intention  aside*^' 

Mr.  Lwnn^  in  reply. 

The  Vice-Chancellor  : 
On  the  question  whethi^r  it  ts  the  strict  right  of  a 
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trustee  to  demand  a  formal  release ;  I  am  of  opinion 
that  in  the  case  of  a  declared  trust;  where  the  trust 
is  apparent  on  the  face  of  a  deed ;  the  fund  clear ;  the 
trust  clearly  defined ;  and  the  trustee  is  paying  either 
the  income  or  thd  Capital  of  the  ftmd ;  if  he  is  paying 
it  in  strict  accordance  with  the  trusts,  he  has  no  right 
to  require  a  release  under  seal.  It  is  true  that  in 
the  common  case  of  executors,  when  the  executorship 
is  being  wound  up^  it  is  the  practice  to  give  execu- 
tors a  release.  An  executor  has  a  right  to  be  clearly 
discharged,  and  not  to  be  left  in  a  position  in  which 
he  may  be  exposed  to  further  litigation;  therefore 
he  fairly  says,  unless  you  give  me  a  discharge  on  the 
face  of  it  protecting  me,  I  cannot  safely  hand  over  the 
fund;  and  therefore  it  is  usual  to  give  a  release;  but 
such  a  claim  on  the  part  of  a  trustee  Would  in  strictness 
be  improper,  if  he  is  paying  in  accordance  with  the 
letter  of  the  trust.  In  such  a  ease  he  would  have  no 
right  to  a  release.  That,  however,  is  not  this  case ;  here 
there  is  no  deed  at  all,  no  writing  declaring  the  trust ; 
there  is  a  small  sum  of  money  in  the  hands  of  the 
Plaintiff,  with  nothing  but  a  verbal  expression  of  the 
trusts.  The  evidence  showing  what  the  trusts  were, 
indicates  that  upon  the  very  tenor  of  those  trusts,  they 
could  not  be  completely  carried  out  until  ^he  death  of 
the  tenant  for  life.  Considering  that,  in  the  first  place, 
there  was  no  writing  to  indicate  either  what  the  trusts 
were  or  the  amount  of  the  trust  fund;  and,  in  the 
second  place,  that  what  the  trustee  has  been  asked  to 
do  is  not  in  accordance  with  the  tenor  of  the  trusts,  I 
am  of  opinion  that  in  this  case  it  was  not  illegal  in  the 
trustee  to  demand  a  release  by  deed. 


1852. 


Kino 

V, 
MULLINS. 
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1852:  WHITE  V.  COHEN. 

^^ . ' 

21st  December,  rp 

Pleading.  1  HE  bill  in  this  case  was  filed  by  Jane  White,  by  her 

12^A^  to  9ue.  jjgj^j.    friend,  against  Philip   Cohen^    against    Charles 
—  '  Frederick  White^  the   husband   of  the    Plaintiff,   and 
A  bill  was  filed  against  some  other  persons.     It  alleged  that  the  Plain- 
woman  in  re-  ^^^^  father  bequeathed  to  her  certain  leasehold  pro- 
spect of  her  se-  perty  at  Kenning ton^  and  that  on  the  marriage  of  the 

parate  property,  pj  j^tiff  with  the  Defendant,  C.  F.  White,  a  settlement 

alleging  a  nui-  '    ^  '   , 

sance  by  reason  was  executed,   by  which  certain  houses,    viz.   No.  18, 

of  a  noisy  trade  pUgrim-street,  Nos.  7  and  8,  Montford-place,  and  17 
which  destroyed  _.  %   i         i     -r^i  •     •/«•  i* 

her  rest  and  de-  *°^   ^3>  Pilgnm-street^  were  settled  on  the  Plaintiff  for 

preciated  the  her  life  for  her  separate  use.     That  in  the  month  of 

value  01  ner  August  1851,   Ward  and  Patteson  erected  upon  land 

The  evidence  of  their  own,  closely  adjoining  Plaintiff's  leasehold  houses, 

as  to  the  nui-  ^  glass  bottle  manufactory,  and  thenceforth  conducted 

sance  was  con- 

flictine,  and  no  ^^^  business  of  such  factory  so  as  not  to  be  a  nuisance 

action  had  been  or  annoyance  to  the  neighbourhood,  or  to  the  Plaintiff,  or 

'  H  M  th  t  th  *'^®  tenants  of  her  dwelling-houses ;  that  in  the  month 

nuisance,  if  there  of  August  1852,  Ward  and  Patteson  sold  their  factory 

was  one,  was  not  ^^j  business  to  the  Defendant  Philip  Cohen,  who  had 

irremediable, but  .  j     ^^  j        j         •   i  •     xi.        -j   i»    ^        x. 

capable  of  com-  8>Dce  conducted  and  earned  on  m  the  said  factory  the 

pensation  by  said  business  of  glass-bottle  making  in  such  a  manner  as 

mages,  wi  ^^  become  an  intolerable  nuisance  and  annoyance  to  the 

injunction  till  the  neighbourhood,  and^  in  particular,  to  the  Plaintiff,  and 

right  was  esta-  h^y  husband  and  family,  and  to  the  tenants  of  the  said 
blisbed  at  law 

And  semble  dwelling-houses.     The  Plaintiff  and  her   husband  and 

that  in  respect  family  resided  in  one  of  the  houses,  No.  7,  Montford- 

soiS^ndsance  ^"  pface,   and   the  others  were  let  to  respectable  tenants 

the  wife  could*  at  rents  varying  from  18/.  to  26/.  per  year;  and  then 
not  sue  alone ; 

and  that  as  to  mere  depreciation  of  her  property  she  could  not  main- 
tain a  bill,  as  that  would  not  amount  to  nuisance. 


CASES  IN  CHANCERY. 


318 


followed  these  allegations : — The  works  of  the  Defendant, 
Philip  Cohen^  at  the  said  factory  have  lately  been,  and 
still  are,  carried  on  chiefly  or  very  much  by  night,  and 
also  on  Sundays,  and  the  noise  occasioned  thereby  is  so 
great  as  to  disturb  the  rest  of  the  several  persons 
residing  in  the  said  dwelling-houses,  and  to  prevent  their 
sleeping.  The  mode  in  which  the  said  works  are  carried 
on  by  the  Defendant,  Philip  Cohen^  tends  greatly  to  de- 
preciate the  value  of  the  said  dwelling-houses,  and  several 
of  the  tenants  threaten  to  leave  the  same  in  consequence 
thereof. 


1852. 


*^ 


White 

V. 

Cohen. 


The  bill  prayed  an  injunction  to  restrain  the  De- 
fendant Cohen  and  his  agents  frdm  carrying  on  the 
said  business  and  works  of  the  said  glass-bottle  making  at 
the  said  factory  occupied  by  him,  or  from  carrying  on  the 
same  in  such  manner  as  to  occasion  any  nuisance,  disturb- 
ance, and  annoyance  to  the  Plaintiff,  and  her  husband 
and  family,  residing  in  their  said  dwelling-house  in 
Montford'place^  or  to  the  tenants  and  occupiers  of  the 
others  of  the  said  dwelling-houses  in  Montford-place  and 
PUgrim-street. 


A  motion  was  now  made  for  an  injunction  in  the 
terms  of  the  prayer  of  the  bill  against  Cohen.  Affi- 
davits were  filed  in  support  of  the  motion,  the  substantial 
allegations  of  which  were  as  follows : — That  the  works  of 
the  Defendant  had  lately  been  and  were  still  chiefly  car- 
ried on  by  night,  and  also  on  Sundays,  and  the  noise 
occasioned  thereby  was  so  great  as  to  disturb  the  rest  of 
the  deponents  and  of  the  other  persons  residing  in  the 
Plaintiff^s  dwelling-houses,  and  to  prevent  their  sleeping 
at  night;  they  said  that  such  disturbances  at  night  had 
not  been  confined  to  particular  instances,  but  had  been 
continued  generally,  and  in  a  greater  or  less  degree  since 


»14 


CASES  IN  CHANCBBV. 


1852. 
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thd  Defi^dant  h&d  earried  on  his  wbri0.  The  Plainiifb 
affldarit  said  that  the  noise  principally  arose,  as  tb^ 
belieyed,  from  striking  the  gbaa  with  heATjr  iroiiai  triiirii 
isreated  Yery  great  disturbance  in  the  neighboarhoody  sal 
ivas  an  intderable  nnisance  t6  them  and  to  their  ne^ 
bonrs,  particularly  at  night  and  on  the  Lord^a  day.  He 
mode  in  which  this  alleged  noise  was  prodaoed  was  mm 
ftilly  explained  bj  one  of  the  witnesses  praetioally  ea- 
gaged  as  a  foreman  of  glass  works  as  follows  :^— **  In  tin 
process  of  making  bottles,  a  portion  of  the  glaea  nocceai 
rily  adheres  to  the  blowing-irons,  and  it  being  essenliil 


that  the  irons  should  be  perfectly  clean  and  free  from 
glass  when  used,  the  adhesiye  matter  or  moils  has  to  be 
constantly  removed  by  striking  the  same  with  a  heavy 
iron,  and  the  noise  caused  thereby  is  loud  and  continDOtti^ 
and  of  such  a  nature  as  to  disturb  the  tenants  and  inhi^ 
bitants  of  the  various  houses  near  the  said  &ctoiy,  parti* 
cularly  the  inhabitants  of  those  houses  immediately 
opposite  the  said  factory/^  The  same  witness,  in  another 
affidavit  describing  the  manner  in  which  the  ftdhestve 
glass  must  be  struck  off,  said  that  the  noise  created 
by  striking  off  the  moils  by  means  of  a  chest^knifc 
weighing  a  pound  and  a  half  must,  of  necessity,  be  loud; 
and,  as  he  knew  from  his  own  experience,  is  heard  dis- 
tinctly at  the  distance  of  eighty  feet,  with-^the  doors  of 
the  factory  closed,  (tt  was  part  of  the  PlaintilTs 
evidence  that  the  works  of  the  Defendant's  factory  were 
continually  carried  on  with  the  doors  open.)  The  Plain- 
tiff swore  that  the  mode  in  which  the  Defendant  cairied 
on  his  business  tended  greatly  to  depreciate,  and  did, 
in  flict,  depreciate,  the  value  of  her  property,  and  that 
several  of  the  tenants  threatened  to  leave  in  consequence. 
The  ftitt  of  the  great  and  continual  noise,  and  of  its 
disturbfaig  their  rest  at  night,  was  also  verified  by 
tome  of  the  Plaintiffs  tenants,  and  they  taid  that  they 


OASEiS  IN  CHANC£!RY.  dlS 

H>tild  not  dontinue  as  teniUits,  and  ^d  not  intend  t6  \%hi. 

jtmtinue  to  occupy  this  premises  occtipied  by  them,         WtiitB 
iinlefis  the  nuis^ce  were  discotitinued.    TheH   It  wa6  b. 

JWbni  that  the  houses  17  and  18,  Pilgrim-street  w^fe        CoAlii. 
distlktit  fifty-threi^   feet   ttom   the  factory,  that   19, 
Pilgrim-street  Was  sixty-nme  feet  from  !t>  imd  7  ftnd 
B,  Montford'pktce  were  seventy  feet  ftom  it.    This  was 
(Ae  material  evidence  on  the  part  of  the  Plahitilf. 

The  affidavit  of  the  Defendant  Cohen  Negatived  geM- 
rally  the  genelrtil  allegation  of  the  PlaintifiTs  evidence,  fts 
td  the  noise  being  a  nuistac^.    The  particular  negative 
aUeg^tions  were,  that  he  had  never  worked  on  Sundays, 
except  on  three  occasions  under  parti(mlar  circumstances. 
He  said  that  the  noise,  such  as  there  was,  was  very  incon- 
siderable, and  arose  from  striking  the  adhesive  glass  by 
means  of  a  chest-knife  weighing  a  pound  and  a  half, 
akid  not  by  means  of  a  heavy  iron.    He  did  not  deny 
tfaiit  he  Worked  by  day  Und  by  night ;  but  he  said  that 
to  do  so  was  almost  essential  to  a  glass  matmfkctttrer 
vrho  hoped  to  make  any  profit  by  his  business.    Then 
there  was  the  evidence  of  several  witne&ses  living  in  the 
immediate  neighbourhood,  who  swore  that  they  nevdr 
were  prevented  from  sleeping  by  the  noise  of  th6  Defbhd- 
ftnt's  factory,  and  that  in  fact  they  never  heard  any  noise 
from  the  Hame;  and  one  witness  deposed  that  he  re- 
turned frequently  to  his  house  very  lat6  at  night,  and, 
while  waiting  for  admission  to  his  own  house,  never 
heard  any  noise  in  the  said  factory.    Mh  Wardf  who,  as 
the  Plaintiff  alleged  and  swore,  carried  on  the  business 
without  creating  any  nuisance,  proved  that  his  fiiin  had, 
"while  harrying  on  the  busmess,  worked  at  all  hours, 
Bomethnes  workmg  ttom  seven  in  the  morning  till  eW^n 
tib  night,  and  reconmienohig  at  three  tn  the  morhing, 
Md  wAiietitties  eomme&cing  at  five  and  eoAtinnhig  till 
eight,  and  that  at  one  time  for  a  period  of  six  W^ks, 
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they  had  worked  night  and  day.  He  said  that  in 
cleaning  their  blowing  irons  they  used  a  heavier  chest- 
knife  than  the  Defendant,  yiz.  one  weighing  two  pounds. 
Then  there  was  the  evidence  of  a  workman  who  had 
been  in  the  glass  manufacturing  trade  for  thirty  years, 
who  explained  the  necessity  of  working  night  and  day,  in 
the  following  manner : — He  said  the  work  at  all  large  glass 
factories  is  continued  night  and  day,  and  that  the  reasons 
why  such  is  the  case  are,  among  others,  first,  that  it  is 
necessary  to  keep  the  furnaces  constantly  heated,  be- 
cause it  takes  at  least  twelve  hours  to  raise  them  to  a 
heat  sufficient  for  melting  glass ;  secondly,  it  is  necessaiy 
that  the  pots  used  for  melting  the  glass  should  alwajs 
be  supplied  with  metal,  as  otherwise  they  would  in  all 
probability  break ;  and,  thirdly,  it  is  necessary  that  the 
metal  in  the  pots  should  be  used  up  within  twelve  or 
eighteen  hours,  as  it  would  otherwise  become  of  an 
inferior  quality  to  that  intended ;  that,  in  order  to  keep 
up  the  furnaces  to  a  proper  heat,  it  is  necessary  that 
some  competent  person  should  be  always  in  attendance  to 
watch  them ;  and  that  the  expense  of  such  attendance 
and  the  consumption  of  fuel  would  be  wasted,  were  not 
the  work  to  be  continued  during  the  night.  Then  there 
was  an  affidavit  of  another  glass  manufacturer,  who  said 
he  had  visited  and  examined  the  Defendant's  factory,  and 
had  examined  his  blowing-irons  and  chest-knives,  and 
he  said  that  while  the  door  of  the  factory  was  kept 
closed,  it  would  be  impossible  for  any  person  residing  in 
the  houses  designated  by  the  Plaintiff  to  hear  any  noise 
occasioned  by  striking  the  moils  from  the  blowing- 
irons;  and  that  if  the  door  of  the  factory  were  kept 
open,  it  was  utterly  impossible  that  the  noise  oc- 
casioned by  cleaning  off  the  moils  from  the  blowing- 
irons,  could  disturb  the  rest  of  the  persons  residing 
at  those  houses,  or  prevent  their  sleeping  during  the 
night. 
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Such  was  the  material  evidence  on  both  sides. 

Mr.  Bacon  and  Mr.  /.  T.  Humphry^  for  the  motion. 

The  Vice'Chancettor,  before  hearing  them  upon  the 
merits,  suggested  a  preliminary  difficulty  arising  out  of 
the  frame  of  the  suit;  whether  the  Plaintiff  could 
sue  alone,  or  by  her  next  friend,  in  respect  of  a  per* 
sonal  nuisance  to  herself  and  her  husband.  If  she 
isues  only  on  the  ground  of  injury  to  her  property^  that 
is  not  of  itself  a  nuisance.  Suppose  the  Plaintiff  was 
away  at  a  great  distance  from  her  property,  and  the 
bill  alleged  great  injury  to  the  value  of  her  property,  but 
no  personal  annoyance  to  herself;  it  has  been  repeatedly 
decided  that  mere  diminution  of  value  in  property,  is  not 
a  ground  of  proceeding  as  for  a  nuisance. 

Mr.  Bacon  and  Mr.  Humphry  cited  JElmhirst  v. 
Spencer  (a)  and  Soltau  v.  Be  Held  {b). — This  is  a  case  of 
mixed  kind  :  it  is  injury  to  property,  productive  of  nui- 
sance. It  is  not  mere  nuisance  personally  to  the  Plaintiff 
and  her  husband^  but  it  is  that  species  of  annoyance 
which  prevents  her,  through  herself  and  through  her 
tenants,  from  enjoying  her  property  in  the  way  in  which 
she  is  entitled  to  enjoy  it,  viz.  as  her  separate  estate.  It 
would  be  improper  to  join  her  husband  with  her,  because 
the  nuisance  is  not  mere  personal  nuisance,  but  nuisance 
combined  wjth  injury  to  property  ;  and  he  has  no  inte- 
rest in  the  property.  It  may  be  true  that  mere  depre- 
ciation of  property  is  no  nuisance ;  but  all  nuisance  is  in 
respect  of  the  enjoyment  of  some  right  of  property ;  and 
there  can  be  no  nuisance  in  point  of  law,  except  as  con- 
nected with  some  such  enjoyment. 

(a)  2  McN.  &  Oor.  45.  (b)  2  Sun.  N.  S.  133. 


1852. 


WerTK 

9. 
COBKN. 


318 


V 


iafi2. 


OASES  m  CHANCERY, 

Mr.  DanUll  and  Mr*  ^Ic^rton,  for  the  Pefend^nt, 
were  not  called  upon. 

The  Vicb-Chancellor  : 

The  question  pow  before  me  is,  whetbeTi  unti}  an 
notion  has  been  brought,  the  Defendant  ought  to  be 
restrained  f^om  carrying  on  bis  works :  that  is  the  only 
question.  It  is  not  disputed  that  this  Court  cannot  per- 
manently restrain  acts  alleged  to  benuiaancej  until  a 
Court  of  l^w  has  declared  that  they  do  constitute  nui- 
MQce,  If  in  the  interim,  on  a  bill  being  filed,  I  restrain 
the  DefeAdanti  I  am  pro  tanto  actiug  ou  the  assumptiop 
tbat  there  is  a  nuisance.  Now,  no  doubt  if  the  nui- 
fpncOi  supposing  it  to  be  one  in  point  of  law,  were 
one  of  an  irremediable  kind,  one  not  capable  of  com- 
pensation, this  Court  might  impose  terms,  pending  the 
trial  of  the  question  of  nuisance,  to  protect  the  property 
in  its  existing  state.  But  in  a  case  where  the  only 
questions  are  mere  iuconvenience  to  the  parties  by  the 
alleged  nuise  disturbing  more  or  less  their  sleep,  or  in 
reference  to  the  diminution  of  value  of  the  Plaintiff^s 
property ;  in  either  case  the  injury  is  not  irremediable, 
but  (s  capable  of  compensation  in  damages.  I  feel  so 
Tfauoh  doubt,  also,  whether  the  Plaintiff  can  maintain 
this  suit  at  all,  that  I  should  feel  great  difficulty  on  that 
groun4  alone ;  and  on  the  whole,  until  it  shall  first  have 
been  determined  at  law  that  there  is  a  nuisance ;  and, 
secondly;  that,  if  there  is  a  nuisance,  the  Plaintiff  has 
taken  the  right  course,  considering  that  this  bill  rests,  as 
it  appears  to  me  that  it  doeSj  merely  on  the  ground  of 
diminution  in  value  of  the  property ;  I  think  the  only 
order  that  I  can  make  will  be  for  the  motion  to  stand 
over,  with  liberty  for  the  Plaintiff  to  bring  such  action 
as  she  may  be  advised. 
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A.^  he  paying  100/.  to  my  executor,  the  legacy  would 
be  substantially  400/.,  and  I  suppose  that  amount  only 
would  be  liable  to  duty. 

However,  it  appears  to  me,  that,  in  all  cases  where  a 
legacy  or  an  annuity  is  given  out  of  personalty  on  a  con- 
dition, although  in  one  sense  that  is  a  purchase  of  the 
thing  conditioned  to  be  done, — and  I  do  not  see  where  the 
line  is  to  be  drawn  between  one  condition  and  another, 
except  where  something  is  to  return  to  the  personal 
estate  of  the  testator, — in  every  case  where  a  testator 
gives  a  legacy  on  a  condition,  he  says  in  effect,  ^^  My  object 
is  to  have  a  certain  act  done ;  if  the  party  will  consent  to 
do  it,  I  will  give  him  a  legacy  ;**  and  whatever  the  nature 
of  the  act,  the  testator  is  really  purchasing  something 
from  the  legatee.  Now  the  4th  section  of  the  Act 
enacts  [His  Honor  read  the  clause  and  proceeded]. 
The  word  ^*  give,"  in  this  section,  is  applicable  to  both 
branches,  and  a  legacy  out  of  personal  estate  being  on  a 
condition,  does  not  make  it  less  a  gift  within  the  meaning 
of  this  section ;  and  the  same  meaning  must  be  applied 
to  the  word  ^*  give,*^  both  as  to  personal  estate  and  real 
estate ;  therefore,  a  gift  of  money  out  of  real  estate  is  not 
less  a  gift  within  the  meaning  of  the  Act,  because  it  is 
upon  a  condition. 

If  the  testator  had  given  a  sum  of  money  charged  on 
real  estate  to  J..,  the  wife  of  his  son,  to  her  separate 
use,  on  condition  that  she  should  release  her  right  to 
dower  out  of  her  husband^s  estate,  or  on  any  other  con- 
dition, that  would  clearly  be  liable  to  legacy  duty. 


1853. 


Sweeting 

V. 

Sweeting. 


If  in  a  simple  case  of  money  charged  upon  real  estate, 
and  given  on  a  condition,  the  money  is  liable  to  duty, 
then  let  one  step  more  be  considered :  suppose  a  testator 

Vol.  I.     N.  S. 
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not  to  give  directly  to  A.y  but,  as  in  the  very  ordinary 
case,  to  such  one  or  more  of  A,'*s  children  as  A,  shall 
appoint ;  then  if  A.  exercises  his  power  in  favour  of  one 
of  the  children,  it  is  clear  that  that  child  takes  under  the 
will ;  that  is  a  settled  rule  of  the  law  of  powers,  and  in 
that  case,  beyond  all  manner  of  doubt,  the  sum  of  money 
so  appointed  would  be  liable  to  legacy  duty ;  and  so  if  the 
gift  were  to  such  one  or  more  of  the  children,  &c.,  on 
condition  that  such  child  should  do  some  act,  that  con- 
dition would  not  vary  the  case :  the  gift  would  still  be 
under  the  will,  and  liable  to  duty. 


Now  the  case  before  me  is  exactly  the  same  in  princi- 
ple as  the  case  I  have  supposed.  The  testator  has  created 
a  power  in  the  tenant  for  life  to  appoint  a  jointure 
to  any  wife  that  he  may  marry,  but  if  he  appoints,  it 
is.  to  be  on  condition  that  the  wife  shall  release  her 
dower;  whether  the  dower  she  is  to  release,  is  her 
dower  out  of  the  particular  estate  devised,  or  generally, 
does  not  appear ;  but  that  is,  I  think,  immaterial.  For 
the  reasons  that  I  have  already  given,  I  do  not  see  how 
the  condition  imposed  by  the  testator,  that  the  party  tak- 
ing should  do  a  given  act,  varies  the  case  from  that  of  a 
testator  making  a  direct  gift  on  condition. 

Whether  the  appointment  may  be  exercised  by  deed  or 
by  will, — and  whichever  way  it  is  actually  exercised ;  if  it 
is,  as  I  tliink  it  is,  established  that  the  question  turns 
on  the  original  instrument,  the  will  of  the  testator ;  that 
the  legacy  is  to  be  treated  as  passing  under  that  will, — it 
is  immaterial  whether  the  condition  is  imposed  by  the 
instrument  executing  the  power  and  pointing  out  the 
donee,  or  by  the  original  will  creating  the  power. 


As  to  the  cases  in  the  Exchequer,  the  only  part  of 
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those  cases  on  which  I  should  be  at  all  disposed  to  ob- 
serve, is  the  passages  in  which  the  language  of  the  Court 
tends  to  create  a  doubt,  whether  if  the  performance  of  the 
condition  involved  the  giving  up  of  property,  the  legacy 
duty  ought  to  be  paid  only  on  the  diiference.  For  the 
reasons  I  have  given,  I  should  not  have  thought  there 
was  any  reasonable  doubt  on  that  point ;  there  may  be  a 
doubt  whether,  if  the  condition  involves  the  return  of  pro- 
perty to  the  estate  itself,  the  full  legacy  duty  should  be 
paid ;  and  possibly  that  is  the  point  to  which  the  minds 
of  the  learned  Judges  were  adverting.  In  other  respects, 
those  cases  appear  to  me  to  be  simply  carrying  out  a 
principle  to  its  legitimate  consequences ;  and  if  I  had 
much  more  doubt  about  them  than  I  have,  I  should  feel 
almost  bound  to  follow  two  decisions  so  fully  considered. 
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My  decision  must  therefore  be  in  favour  of  the  Crown, 
and  the  duty  claimed,  of  10/.  per  cent.,  must  be  paid. 
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1853: 
18th  January. 

^ . ' 

Will. 


BIRD  V.  WEBSTER. 

John  bird  made  his  will  in  1833  as  foUows  :— 
Construction.  After  enumerating  the  items  of  his  property,  amounting 
What  gives  ah-  to  5000/.,  he  continued,  "  In  case  I  die  without  any  other 

will,  I  wish  Mr.  Webster  and  Mr.  John  Stacey  to  ascer- 
tain the  property,  and  to  invest  it  in  the  public  funds, 
1000/.  in  each  child'^s  name,  and  1000/.  in  my  wife'^s ;  the 
interest  to  be  received  by  them  regularly  for  their  life,  and 
afterwards  to  their  descendants^  except  my  wife'^s,  which 


-solute  interest. 

Testator  set 
out  a  schedule 
of  his  pro- 
perty, calling 
It  5000/.     He 

1 000/.  to  be  in-    ^  ^^  ^^^  death  to  be  sold  out  and  divided  among  them, 

vested  in  each      except  200/.  to  M.L^s  child  by  me. — Signed,  John  Sirdy 

On  the  same  paper  was  the  following  codicil : — '*  1834, 

January  1 4.      The  above  is  increased,  by  the  working  up 

of  stock,  to  about  6500/.     I  wish  the  same  division  and 

appropriation,  except  that,  as  any  share  falls  in,  it  may 

to  their  descend-  be  added  to  the  otliei*s,  in  case  the  original  holder  shall 

ants,  except  his   ^^^  ^^  children.     N.B.— The  property  is  always  meant 

wife  s,  which  r    r      j  j 

was,  at  his  to  descend  to  lawful  children.'*^ 

death,  to  be  sold 

and  divided 

among  them, 

except  200/.  to 

M.  L:s  child 

by  him.     Then 

followed  in  the 

same  paper  : 

"  The  above  is 

increased,  by 


child's  name, 
and  1 000/.  in 
his  wife's ;  in- 
terest to  them 
for  their  life, 
and  afterwards 


The  testator  died  in  March  1834,  leaving  four  daugh- 
ters and  no  other  children  surviving.  Administration  was 
taken  out  by  Webster  alone.     The  widow  died  in  1852. 

The  petition  was  by  two  of  the  daughters  unmarried, 
and  the  trustees  of  the  two  others,  and  prayed  that  it 


the  working  up 

of  stock,  to  5500/.  I  wish  the  same  division  and  appropriation, 
except  that,  if  any  share  falls  in,  it  ma^  be  added  to  the  others,  in 
case  the  original  holder  shall  have  no  children."  The  testator  died, 
leaving  four  daughters. 

Held,  that,  by  the  will  alone,  the  daughters  would  have  taken 
absolute  interests ;  but  that  by  the  will  and  codicil  together,  they  took 
interests  which,  if  absolute  in  the  first  instance,  were  defeasible. 
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might  be  declared  that,  under  the  circumstances,  eacl^  1853. 

daughter  had  become  (subject  to  the  legacy  of  200/.) 
entitled  absolutely  to  one-fourth  of  the  residue,  and  that 
the  one-fourth  might  be  paid  accordingly.  There  was  no 
issue  of  either  of  the  testator's  daughters. 

Mr.  C.  Barber  and  Mr.  C.  Hall,  for  the  Petitioners, 
cited  Attorney-Generals.  Bright{a),  Jardanv.  Lowe{b)i 
Wyth  V.  Blackman  (c) . 

Mr.  Freeliny,  for  the  administrator,  was  not  called 
upon. 

The  Vice-Chancellor  : 

This  will  is  very  inartificial,  though  it  is  not  ungram- 
matically expressed.  It  seems  to  have  been  framed  by 
the  testator  himself,  and  to  contemplate  the  probability 
of  his  making  another  will ;  but  I  have  seldom  seen 
a  will  so  inartificial  in  which  the  general  intention 
is  more  apparent.  The  two  instruments  are,  it  must  be 
presumed,  on  the  same  sheet  of  paper,  for  the  second 
begins  thus  :  '^  The  above  is  increased,^  &c.  They  ap- 
pear to  have  been  written  at  some  interval  of  time,  the 
first  being  dated  June  1833,  the  second  January 
1834.  In  the  first  the  testator  begins  by  setting  out,  in 
a  tabular  form,  what  is  intended  by  him  as  an  account 
of  the  then  state  of  his  property ;  and  he  seems  to  have 
considered  that  his  property  amounted  to  5000/.  Then 
follows  a  statement  of  his  having  some  debts,  the  amount 
of  which  appears  to  have  been  very  small ;  and  then  he 
goes  on  :  ^'  In  case  I  die  without  any  other  will,  I  wish 
Mr.    Webster  and  Mr.  John   Stacey  to  ascertain  the 

{a)  2  Keen,  57.  {b)  6  Beav.  351. 

(c)  1  Yes.  sen.  196. 
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1853.  property,  and  to  invest  it  in  the  public  funds,  1000/.  in 

Bird  ^^^  child^s  name,  and  1000/.  in  my  wife's.'**     Thus  far, 

r.  there  is  no  gift  either  of  principal  or  interest :  all  that  is 

\vebster.      directed  is  investment.  Whether  the  testator  meant  that 

investment  to  be  in  the  sole  name  of  each  child  and  of  the 
wife,  or  whether  in  the  names  of  the  children  jointly  with 
that  of  Webster,  and  of  the  wife  jointly  with  that  of 
Webster,  is  immaterial,  because  it  is  quite  apparent  that 
I  cannot  draw  any  inference  in  favour  of  the  gih  of  the 
shares  absolutely  from  the  direction  to  invest,  for  the 
reasons  which  I  shall  presently  mention.  The  will  then 
proceeds :  "  The  interest  to  be  received  by  them  regu- 
larly for  their  life.'*'  The  effect  of  this  is  to  pve  to  each 
child  an  interest  for  life  in  1000/.,  and  to  the  wife  an 
interest  in  1000/.  for  her  life.  Then  comes  the  expres- 
sion on  which  the  question  in  this  case  turns,  ^^and 
afterwards  to  their  descendants.^'*  Now,  if  the  will 
stopped  there,  if  there  were  no  more,  I  should  be  bound 
to  come  to  the  conclusion  contended  for  by  the  Peti- 
tioners ;  for,  where  there  is  a  gift  to  A.  for  life,  re- 
mainder to  the  descendants  of  A,,  it  is  clear  that,  if 
real  estate,  it  is  an  estate  tail ;  if  personal  estate,  it 
gives  him  the  absolute  interest.  But  this  is  not  all  in 
this  case :  the  language  following  is,  '*  Except  my  wife's, 
which  is  at  her  death  to  be  sold  out,  and  divided  among 
them.*''  So  that  what  the  testator  says  is,  the  interest 
of  1000/.  is  to  be  enjoyed  by  each  child  for  life  ;  the  in- 
terest of  1000/.  is  to  be  enjoyed  by  the  wife  for  life,  and 
afterwards  to  their  descendants;  that  is,  to  their  de- 
scendants respectively,  except  the  wife^s ;  he  excludes 
the  wife's  1000/. ;  that,  is  at  her  death  to  be  sold  and 
divided  among  them.  Now,  it  is,  I  understand,  admitted 
that  them  does  not  mean  all  the  persons  before  men- 
tioned, but  means  the  children,  excluding  the  wife. 
Then  this  is  to  be  divided  among  them,  ^^  except  200/.  to 


GASES  IN  CHANCERY.  341 

M,  L^$  child  by  me/'*     He  declares,  therefore,  that  out  1853. 

of  the  lOOOZ.  which  on  his  widow's  death  is  divisible,  a  Bird 

sum  of  200/.  is  to  go  to  his  child  by  M.  Z.,  and  the  re*  o. 

mainder  of  the  lOOOZ.  to  his  four  daughters.  Webster. 

If  the  will  stopped  even  there,  I  do  not  know  how  I 
could  avoid  the  conclusion  contended  for  by  the  Peti- 
tioners, that,  as  to  the  other  sums  of  1000/.  each  to  the 
children,  it  would  be  an  absolute  gift  to  each  child. 

The  subsequent  instrument,  however,  which  I  may  term 
a  codicil,  gives  the  testator'^s  interpretation  of  what  he 
meant  to  be  the  effect  of  his  gifts.  Having  in  his  will 
adverted  to  the  fact  that  his  property  amounted  to  5000/., 
which,  if  divided  into  fifths,  gives  1000/.  to  each,  that  is, 
1000/.  to  each  child,  and  1000/.  to  his  wife  ;  he  now,  in 
his  codicil,  adverts  to  the  fact  that  he  has  increased  his 
property ;  he  says,  ^^  The  above  is  increased,  by  the  work- 
ing up  of  stock,  to  about  5500/.  I  wish  the  same  divi- 
sion and  appropriation."  Now,  if  the  codicil  stopped 
there,  the  effect  would  be  that,  instead  of  5000/.,  6600/. 
would  be  divisible  in  fifths ;  but  then,  in  the  language 
immediately  following,  the  testator  gives  his  own  inter- 
pretation. He  says,  ^'  Except  that,  as  any  share  falls  in,  it 
may  be  added  to  the  others,  in  case  the  original  holder 
shall  have  no  cbildren.^^  Now,  here  he  introduces  a  varia- 
tion in  the  division.  What  is  the  meaning  of  the  ex- 
pression, ^^  As  any  share  falls  in,  it  may  be  added,^^  &c., 
&c.?  I  think  the  testator  clearly  intended  by  it  that,  upon 
the  death  of  either  of  the  persons  to  whom  life  interests  were 
given,  that  person's  share  should  be  added  to  the  other 
shares,  in  case  the  original  holder  should  have  no  chil- 
dren. I  think  the  interpretation  to  be  put  on  the  words 
^^  original  holder  "  is,  that  it  does  not  mean  any  person 
holding,  whether  as  original  donee,  or  as  a  descendant  of 
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1853.  a  donee,  but  only  the  first  holder ;  then,  on  the  death  of 

Bird  ^^7  ^"®  ^^  ^^^  daughters,  the  first  holders,  in  case  that 

V.  daughter  should  have  no  children^  the  share  of  which 

Webster.      ^^^  daughter  enjoyed  the  interest,  was  to  be  added  to 

the  other  shares,  and  to  go  and  be  enjoyed  in  the  same 
manner  as  the  other  shares. 

The  testator  then  adds  the  N.  B.  Now,  I  agree 
with  Mr.  Barber f  that  in  that  N.B.  the  word  **  law- 
ful" is  the  emphatic  word.  The  testator,  bearing  in 
mind  that  he  had  a  natural  child,  might  contem- 
plate, while  he  was  making  a  provision  for  that  natural 
child,  that  when  making  a  provision  for  children  gene- 
rally, he  might  be  supposed  to  intend  to  include  na- 
tural children,  and  he  might  wish  to  guard  against 
that  natural  inference  by  expressly  excluding  any  but 
lawful  children.  But  in  both  instruments  he  uses 
the  word  children.  If  I  were  obliged  to  decide  the 
question,  I  think  it  probable  that  I  should  come  to  the 
conclusion,  that  in  this  will  the  word  ^^  children  ^  meant 
to  include  descendants ;  but  it  is  unnecessary  for  me  to 
decide  that  point,  for  I  think  it  impossible  to  decide  that 
the  daughters  are  at  present  entitled  to  more  than  the 
income  for  their  lives.  The  testator  has  said,  ^^  that  as 
any  share  falls  in,^  which  I  construe  as  meaning,  as  any 
daughter  dies,  her  share  shall  go  over  in  case  she  shall 
have  no  children.  Whether  that  means,  in  case  she 
shall  never  have  children,  or  whether  it  means,  in  case 
at  the  time  of  her  death  she  shall  have  no  children,  or 
whether  children  means  children  only,  or  descendants, 
it  is  not  necessary  to  decide.  In  either  case,  if  at  her 
death  there  shall  not  be  the  persons  described  in  the 
passage  referred  to,  her  share  is  to  go  over.  So  that  if 
the  interpretation  contended  for  by  the  Petitioners  is 
right,  and  that  she  has  an  absolute  interest,  it  would  still 
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be  liable  to  be  defeated  until  the  events  pointed  out  shall 
have  happened,  which  cannot  be  ascertained  till  the 
death.  If  the  interpretation  contended  for  by  the  Peti- 
tioners is  the  right  one,  the  question  does  not  yet  arise, 
whether  on  the  death  of  any  one  of  the  daughters,  her 
share  would  go  to  her  children  or  to  her  descendants ; 
the  only  question  at  present  is,  whether  in  the  event  of 
there  being  no  child,  her  share  would  not  go  over.  I 
think  it  clear  that  it  would,  and  that,  even  if  the  shares  of 
the  daughters  are  absolute  interests,  they  are  liable  to  be 
defeated.  It  appears  to  me  that  at  present  all  that  can 
be  decided  is,  that  the  daughters  do  not  take  absolute 
and  indefeasible  interests,  but  are  only  entitled  to  take 
the  income  for  their  lives. 


1853. 

^ ' 

Bird 

V. 

Webster. 


The  Court  was  pressed  to  decide,  whether,  in  the  event 
of  there  being  children,  children  only,  or  descendants 
would  take ;  but  declined,  in  the  absence  of  parties  who 
might  claim  in  the  character  of  descendants,  to  decide 
that  point. 
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20th  and  2 1  st 

January 

Practice, 

Pleading. 

Production  of 

Doctimenis, 

Certainty  of 

Allegation, 


WRIGHT  V.  VERNON. 

J  HE  bill  in  this  case  was  filed  by  William  Wright 
against  Leicester  Vernon  and  Emily  his  wife,  and 
others.  It  alleged  that  Sir  Thomas  Samwell,  being  seised 
of  certain  real  estates,  by  his  will,  dated  Ist  November, 
1778,  to  the  use  of  his  son,  Thomas  Samwell,  for  life, 
remainder  to  his  first  and  other  sons  in  tail  male ;  and, 
after  certain  limitations,  to  Thomas  Fuller  Drotight  for 
life,  remainder  to  his  sons  successively  in  tail  male,  re- 
mainder to  his  (the  testator's)  right  heirs  for  ever. 


All  the  intermediate  limitations  became  exhaosted, 
and  Thomas  F,  Drought  became  entitled  for  life,  and 
enjoyed  the  estates,  and  died  in  1843,  without  issue; 
and  thereupon  the  right  heirs  of  Sir  T,  Samwell  became 


A  bill  alleged 
the  Plaintiff  to 
be  entitled,  un- 
der wills  which 
it  set  out,  as 
tenant  in  tail ; 
it  alleged  that 
the  Defendants 
claimed  under 
the  same  will 
as  tenants  in 

fee.    The  ques-  entitled. 

tion  as  raised 

by  the  pleading 

was  one  of  pure        The  bill  then  stated  a  scries  of  facts,  by  which  it  ap- 

S'^^ifh"  ""^  P^^®^  ^^^^'  ^^  ^^^^'  Thomas  F.  Drought  and  Frances 
The  bill  also  al-  -4wn  Langham  and  Phillis  Langham  were  the  co-heirs 
leged  the  Plain-  and  co-parceners  of  the  testator,  Sir  T.  SamwelL  In  1827, 

Frances  A,  Langham  made  her  will,  which,  after  divers 
limitations,  contained  an  ultimate  limitation  to  the  right 
heirs  of  Sir  T.  Samwell  (the  father  of  the  testator)  by 
Mary  his  second  wife. 


as  tenant  m 
tail.     The  an- 
swer ignored 
the  pedigree, 
but  admitted 


the  possession 

of  documents  tending  to  evidence  that  pedigree.     Held,  that  the 

Plaintiff  was  entitled  to  production  of  them. 

A  bill  alleged  that  A.  left  B.,  his  niece,  and  C,  his  great  nephew, 
his  co-heirs,  who  thereupon  became  the  right  heirs  and  issue  in  tail 
of  i>.  Held,  that  this  was  a  sufficiently  certain  allegation  of  the 
title  of  B.  &  C.,  as  such  co-heirs  and  issue  in  tail  claiming  through  A, 
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Phillis  Langham  made  her  will  at  the  same  time,  and 
it  contained  the  same  ultimate  limitation. 

The  bill  then  alleged  facts,  showing  that,  in  1849,  all 
the  limitations  under  the  wills  of  these  two  ladies,  pre- 
ceding  the  ultimate  limitations,  had  failed;  and  then 
followed  this  passage :  *'  That  the  said  limitation  con- 
tained in  the  said  wills  to  the  right  heirs  of  Sir  Thomas 
SamwelL^  the  father,  created,  as  Plaintiff  is  advised, 
according  to  the  true  construction  of  the  said  wills,  an 
estate  tail  to  the  issue  of  the  said  Sir  Thonuu  Barnwell^ 
the  father,  by  Mary^  his  second  wife,  and  descendible  as 
if  such  estate  tail  had  descended  from  the  said  Sir  Tho- 
mas Samwell  to  the  issue  of  his  second  marriage." 


1858. 

^ ' 

Wright 

V, 

Vernon. 


The  bill  then  proceeded  to  state  the  pedigree  of  the 
person  through  whom  the  plaintiff  claimed ;  and,  after 
stating  various  links  of  it,  stated  that  one  Atherton 
Watson  died  in  May  1851,  leaving  his  grand  nephew, 
W.  L,  Woodford  (one  of  the  Defendants)  and  his  niece 
Charlotte  Henrietta  Wright^  the  plaintiff's  late  wife, 
his  co-heirs  and  co-parceners,  who  then  became  the  right 
heirs  and  issue  in  tail  and  co-parceners  of  Sir  Thomas 
Samwell^  the  father,  by  his  wife  Mary ;  and  that  the 
estates  created  by  the  wills  of  F,  A.  Langham  and 
Phillis  Langham  to  the  right  heirs  and  issue  in  tail  of 
Sir  Thomas  Samwell^  the  father,  by  his  wife  Mary, 
vested  in  said  W.  L.  Woodford  and  Charlotte  Henrietta 
Wright  accordingly;  and  that  Charlotte  Henrietta 
Wrighty  on  the  death  of  Atherton  Watson^  became  enti- 
tled to  an  estate  tail  in  possession  of  and  in  one  half  part 
of  the  two  undivided  third  parts  of  Sir  Thomas  iSom- 
well  the  testator's  estate. 


The  bill  then  stated  a  disentailing  deed,  by  which,  in 
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Wright 

V, 

Vernon. 
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1851,  C.  JET.  Wright  barred  her  estate  tail,  and  resettled 
it  upon  limitations,  under  which,  in  the  events  which 
happened  on  the  death  of  C.  H.  Wright^  which  took 
place  in  November  1851,  the  Plaintiff,  her  husband, 
took  her  one-third  part  of  the  estates  in  fee. 


The  bill  then  went  on  to  state  that  Leicester  Vemom 
and  his  wife,  and  certain  others  of  the  defendants,  set  up 
an  adverse  claim  to  the  estates,  and  pretended  that  on 
the  true  construction  of  the  wills  of  F.  A.  Langham  and 
P.  Langham^  an  estate  in  fee  simple  was  devised  to  the 
person  who  answered  the  description  of  the  right  heir 
of  Sir  T,  SamweU  at  the  respective  times  of  the  deaths 
of  F,  A.  Langham  and  P.  Langham^  in  remainder  ex- 
pectant upon  the  preceding  limitations  contained  in 
their  wills ;  and  that  the  Defendants  alleged  that  one 
Thomas  8.  W,  SamweU  was  the  person  who  at  those 
times  answered  that  description,  and  that  he  therefore 
then  took  an  estate  in  fee. 

The  bill  then  alleged  that  the  Defendants  claimed 
under  the  will  of  the  wife  of  Thomas  8,  W.  SamweU^  to 
whom  he  had  devised  his  estates  in  fee ;  that  the  De- 
fendants and  W.  Vernon  and  his  wife,  or  their  trustees, 
had  been  and  were  in  possession  of  the  estates  claimed 
by  the  Plaintiff. 


The  bill  then  stated  that,  in  1851,  the  Plaintiff  and  C. 
H.  Wright^  his  wife  then  living,brought  ejectment  against 
certain  of  the  Defendants,  to  recover  such  estates ;  but 
that  such  action  of  ejectment  could  not  be  prosecuted, 
because  the  legal  estate  was  outstanding  in  mortgagees ; 
and  then  after  various  charges,  there  was  the  usual 
charge  of  books  and  papers. 
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The  prayer  was,  to  have  it  declared  that  C.  H.  Wright 
became,  on  the  death  of  Atherton  Watson^  tenant  in  tail 
of  one-third  part  of  the  estates  of  the  testator  Sir  71 
SamwelL,  and  that,  on  her  death,  by  the  disentailing 
deed,  the  Plaintiff  became  entitled  in  fee,  and  that  he 
might  be  let  into  possession. 
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J  853. 

^ ' 

Wright 

r. 
Vernon. 


The  answers  of  Z.  Vernon  and  his  wife  admitted  the 
facts  stated  in  the  bill,  down  to  the  exhaustion  of  the 
limitations  in  the  wills  of  F,  A.  Langham  and  P.  Lang* 
ham^  preceding  the  ultimate  limitations  to  the  right 
heirs  of  Sir  T,  Samwell^  the  father,  by  his  wife  Many ; 
and  submitted  that  the  said  limitations  constituted  an 
estate  in  fee  simple  in  the  person  who  answered  the  de- 
scription therein  contained,  and  denied  that  the  limi- 
tations created  an  estate  tail.  As  to  the  pedigree  of 
W.  L.  Woodford  and  C.  H.  Wright^  the  answers 
ignored  whether  Atherton  Watson  did  leave  them  his 
grand  nephew  and  niece,  or  whether  or  not  his  co-heirs 
and  co-parceners  ;  and  throughout  it  denied  the  title  of 
C  H,  Wright  as  tenant  in  tail. 

The  answers  admitted  the  possession  of  documents  set 
forth  in  a  schedule,  relating  to  the  real  estates  men- 
tioned in  the  bill. 

A  motion  was  now  made  for  the  production  of  the 
documents  contained  in  the  schedule. 


The  schedule  referred  to  documents  of  various  kinds ; 
and^  among  others,  to  copies  of  a  supposed  i^edXgcee  (in* 
eluding  the  pedigree  of  the  Plaintiff  as  well  as  of  the 
Defendants),  prepared  for  the  use  of  counsel  for  the  De- 
fendants in  previous  proceedings  taken  by  the  Plaintiff 
and  his  deceased  wife  ;  fifty  extracts  from  parish  registers 
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1833.  obtained  br  the  Defendant  Z.  Vermm  for  Im  defence  to 

the  actkm  of  ejectment ;  and  a  pedigree  obtained  bom 
the  HerakTs  College,  and  paid  (m  by  tbe  Defendant  JL 


Mr.  Malims  and  )Ir.  Smytie,  for  the  Pkintiff. 

Tbe  substantial  question  is,  whether  tbe  limitationB  k 
tbe  wills  of  F.  A.  Lamgkam  and  P.  Lcmgham  to  the 
right  heirs  of  Sir  T.  SamweU  by  his  wife  Mary^  ga?e  id 
estate  tail  or  an  estate  in  fee.  We  say  it  gave  an  estate 
tafl ;  that  point,  however,  cannot  now  be  argued.  But 
the  Defendants  also  say,  we  do  not  show  oor  ped^reeai 
heirs  of  the  bodies  of  Sir  71  SamweU  and  Jfory  his  wife, 
and  put  us  to  proof  of  that.  They  have  in  their  posses- 
sion documents  which  evidence  our  pedigree ;  and  thej 
are  bound  to  produce  them.'  They  do  not  Aeaj  the 
links  of  our  pedigree^  they  only  ignore  them ;  but  thej 
admit  the  documents  relate  to  the  estates  in  questi^m  in 
thebiU. 

Some  discussion  took  place  as  to  documents,  ^diich, 
it  was  said,  were  privileged;  and  on  the  Plaintiff's 
counsel  concluding  their  opening  of  the  case,  the  Vice- 
chancellor  directed  the  counsel  for  the  Defendants 
to  confine  their  argument  to  the  question  of  producing 
the  documents  evidencing  the  pedigree,  and  the  copies 
of  the  wills  of  Sir  T,  Samwdl  and  of  F.  A.  Lamgham 
and  P.  Langham ;  the  latter  point,  however,  was  givra 
up  by  the  Defendants. 

Mr.  Campbell  and  Mr.  Bagshawej  for  the  Defendants 
Z.  Vermm  and  wife. 

The  answer  ignores  the  title  of  the  Plaintiff;  it  could 
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do  no  more ;  it  could  not  absolutely  deny  the  pedigree 
alleged  by  the  Plaintiff;  for  how  could  the  Defendants 
know  who  were  the  ancestors  of  the  person  through 
whom  the  Plaintiff  claimed  !  What  is  really  asked  here 
by  the  motion  is  information  relating  to,  and  divulging 
our  title,  which,  if  the  Court  should  decide  the  construc- 
tion in  one  way,  viz.  that  it  is  an  estate  in  fee,  the  Plain- 
tiff has  no  right  to  at  all ;  information  as  to  a  title,  to 
which  in  that  case  he  would  be  a  perfect  stranger,  and 
which,  though  he  might  use  it  for  the  benefit  of  a 
third  person  and  for  our  detriment,  he  never  could  use 
for  his  own  benefit.  The  bill  has  been  stated  by  the 
counsel's  plaintiff  to  be,  and  is,  a  bill  for  equitable  eject- 
ment. If  the  Plaintiff  were  bringing  ejectment  at  law, 
he  must  rest  on  his  own  proofs ;  it  is  clear  he  could  not 
ask  for  the  Defendants^  documents.  Why,  then,  should 
he  now  do  so ! 


1853. 
Wright 

V. 

Vernon. 


A  Plaintiff  in  equity,  to  be  entitled  to  see  the  Defend«> 
ant^s  documents  on  the  ground  of  their  evidencing  the 
Plaintiff's  title,  must  show,  at  least,  a  prima  facie  title. 
Here  he  does  not  do  that ;  the  title  depending  on  the  con- 
struction, and  being  therefore  on  the  face  of  the  bill  un^ 
certain.  If  the  Plaintiff  is  not  tenant  in  tail, — ^and  whe- 
ther he  is  or  not  is  doubtful  on  the  allegations  of  the  bill 
itself,  as  founded  on  the  documents  set  out, — he  has  no 
interest  in  the  Defendants'  documents ;  and  a  Plaintiff 
in  equity  must  show  an  interest  in  the  documents,  to  be 
entitled  to  their  production.  [They  cited  Burbidge  v. 
Robinson{a)f  Gethin  v.  Gale  (6),  Taylor  v.  MilneT{c)^ 
Adams  v.  Fisher  (d).  Storey  v.  Lennox  (e).] 


(o)  2  M'N.  &  Gord.  242. 
\h)  Cited  in  Amb.  354. 
\e)   11  Ves.  41. 


(d)  3  Myl.  &  Cr.  526. 
{e)  1  Myl  &  Cr.  525. 
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Wright 

V. 

Vkrnon. 
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Mr.  Russell  and  Mr.  Renshaw^  for  the  trustees  of  Mr. 
and  Mrs.  Vernon. 

Mr.  MalinSy  in  reply. 


The  Viob-Chakcbllor  : 

Some  of  the  documents  of  which  the  Pbintiff  seeks  to 
have  production,  are  deeds  relating  to  the  estates  in 
question ;  and  the  ground  on  which  he  seeks  production 
is,  that  they  show  the  particulars  of  the  parcels.  If 
that  were  necessary  for  the  Plaintiff  to  assist  him  in  the 
contest,  he  would  have  a  right  to  the  production,  but  it 
will  not  assist  him  at  all :  the  question  at  issue  does  not 
in  the  least  degree  depend  upon  the  amount  or  par- 
ticulars of  the  parcels;  and  as  to  those  documents, 
therefore,  the  Plaintiff  is  not  entitled  to  production. 

Then  there  are  copies  of  a  supposed  pedigree,  made  for 
the  use  of  the  counsel  for  the  Defendants,  to  instruct 
counsel  in  particular  proceedings;  not  as  admission  of 
pedigree,  but  made  merely  for  the  purpose  of  informing 
counsel  what  was  the  representation  of  the  Defendants 
as  to  their  own  and  the  Plaintiff^s  pedigree.  The  Plain- 
tiff is  not  entitled  to  these. 


Then  there  are  fifty  extracts  from  parish  registers, 
obtained  by  the  Defendants,  to  enable  them  to  conduct 
their  defence  in  the  action  of  ejectment,  an  action  in 
which  the  Plaintiff  was  the  very  Plaintiff  in  this  suit, 
desiring  to  try  the  question  whether,  on  the  construction 
of  the  wills  of  the  two  ladies  named,  the  estates  created 
by  them  were  estates  tail,  or  estates  in  fee  ;  the  Plaintiff 
says  he  is  entitled  if  those  estates  were  estates  tail :  the 
question  is  a  legal  question  ;  but  by  reason  of  the  legal 
estate  being  outstanding  in  mortgagees,  it  could  not  be 
tried  in  the  action  at  law.   The  Defendants  to  that  action 
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provided  for  their  defence  in  it,  extracts  from  registers, 
for  the  purpose  of  showing  their  pedigree,  which  is,  in  a 
great  measure,  the  same  as  the  Plaintiff's.  The  eject- 
ment is  now  at  an  end  or  suspended,  and  those  docu- 
ments remain  in  the  possession  of  the  Defendant,  and 
the  Plaintiff  asks  that  they  should  be  produced.  Why 
should  they  not?  Why  is  the  circumstance  that  they 
were  procured  for  the  action  at  law,  a  reason  why  they 
should  not  now  be  produced?  If  they  had  been  pro- 
cured for  this  very  litigation,  they  must,  I  think,  be 
produced.  In  Story  v.  Lennox  the  contest  was,  whether 
a  policy  of  insurance  was  valid,  and  whether  the  office 
was  bound  to  pay :  the  office  resisted  payment  on  the 
ground  of  circumstances  affecting  the  insurer.  Len- 
nox^ who  was  the  party  interested  in  the  policy,  and 
claiming  payment,  had  had  personal  communications  with 
various  individuals,  for  the  purpose  of  obtaining  from 
them  information  relating  to  the  insurers;  that  was 
information  obtained  from  strangers,  and  for  the  pur- 
pose of  the  contest ;  yet  he  was  obliged  to  produce  the 
documents.  [His  Honor  referred  to  the  judgment  in 
that  case,  and  proceeded.]  Here  the  documents  in  ques- 
tion are  not  confidential,  but  merely  extracts  from  pa- 
rish registers,  and  the  Defendant  must  produce  them. 


1853. 


Wright 

V, 

Ybrngn. 


Then,  as  to  the  pedigree  obtained  from  the  Herald's 
College,  the  only  objection  made  to  that  is,  that  it  was 
obtained  at  the  Defendant's  expense.  That  is  not  a 
valid  objection ;  however  the  Defendant  obtained  it,  he 
must  show  it. 


Now  it  has  been  argued  generally  for  the  Defendant, 
that  the  Plaintiff  ought  not  to  be  allowed  inspection  of 
documents,  until  he  has  established  by  a  decree  or  order  of 
this  Court,  or  by  the  decision  of  a  Court  of  law,  that  he 

Vol.  I.     N.  S. 
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^ /— ^ 

Wright 

V, 

Vkrnon. 


is  entitled  to  the  estate  in  controversy.  The  Court  will 
have,  however,  at  the  hearing  to  determine  certain  ques- 
tions, the  principal  one  of  which  is  a  question  purely  of  the 
construction  of  wills,  as  to  the  terms  of  which  there  is  no 
dispute  :  the  Plaintiff  says,  if  the  construction  is  one  way, 
I  am  entitled  as  the  heir  in  tail  claiming  through  a 
certain  descent;  if  the  other  way,  the  Defendant  is 
entitled ;  and  it  is  contended,  that  before  the  PlaintiiT 
has  a  right  to  the  discovery  of  the  documents  possessed 
by  the  Defendant,  to  assist  him  in  proving  his  descent, 
he  must  first  have  that  which  he  cannot  have  till  he  his 
made  out  his  descent — the  determination  of  the  question 
of  construction.  He  cannot  try  his  right  at  law  :  he  is 
therefore  obliged  to  come  here,  and  his  first  difficulty  is 
to  make  out  that  he  is  what  he  represents  himself  to  be, 
the  descendant  of  A.  B,  I  am  of  opinion  that  as  to 
any  documents  in  the  Defendant's  custody  (not  being 
specially  protected)  tending  to  assist  the  Plaintiff  in 
making  out  the  facts  requisite  to  prove  his  descent,  the 
Plaintiff  would  have  a  right  to  inspect  them.  But 
then  it  is  said  that  the  Plaintiff  has  not  alleged  his 
pedigree  with  sufficient  certainty.  [His  Honor  re- 
ferred to  the  passage  of  the  bill  in  which  the  death  of 
Atherion  Watson^  leaving  his  grand  nephew  and  niece,  is 
stated,  and  proceeded.]  If  the  Plaintiff  had  made  a 
mere  loose  statement,  as  that  A.  left  B.  his  heir,  that 
would  not  be  reasonable  certainty  of  allegation ;  or  if  he 
had  said  A.  left  B,  his  cousin  and  heir ;  that,  from  the 
generality  of  the  word  cousin,  would  not  be  a  sufficiently 
certain  allegation.  But  what  he  has  done  is  to  allege 
that  Atherion  left  one  his  niece ^  and  the  other  his  grand' 
nephew ;  and  I  think  those  terms  designate  the  relation- 
ship with  sufficient  certainty. 


On  the  whole,  I  think  there  are  a  great  many  of  the 
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documents  which  the  Plaintiff  is  not  entitled  to  see ;  but  1853. 

he  is  entitled  to  see  the  fifty  certificates  and  the  pedigree        Wright 

obtained  from  the  Herald's  College*  v, 

Vkrnon 


MURRAY  t>.  BOGUE.  1862 : 

9th,  10th,  11th, 

X  HIS   was  a  bill  by  John  Murray  against  David      December. 
Bogue^  to  restrain  piracy  of  the  Plaintiff's  book,  called      ^        •         ' 
**  A  Handbook  for  Travellers  in  Switzerland^  &c.  R^Sratum. 

Piraejf. 

The  Plaintiff^s  bill,  and  the  afildavit  in  support  of  The  first  edition 
it,  alleged  that  in  and   previously  to  the  year   1838,  of  a  work  of 

the  Plaintiff  wrote  and  composed  a  book  under  the  ^?JP'!f^^°  7** 

'^  published  before 

title  of  '*  A   Handbook  for  Travellers  in  Switzerland  the  5  &  6  Vict, 
and   the  Alps  of  Savoy  and   Piedmonty'^  and  which  ^•.'^?>  several 
work  was  thereafter,  for  the  sake  of  brevity,  called  or  ^^^^  published 
referred  to  as  the  '^  Handbook,^  and  the  said  '^  Hand-  after  this  Act, 
book  "  was  written  and  composed  by  the  Plaintiff,  princi-  f?  i*^^  H^ 
pally  from  the  personal  observation  and  experience  of  that  as  to  so 

the  Plaintiff,  obtained  in  the  course  of  extensive  and  much  of  the 

!•  11        -^         J   •  •         J  xi.        1-  xi_      r         matter  contain- 

carefully  performed  journeys  m  and  through  the  afore-  ^^  jj^  ^j^^  ^^^^ 

said  countries,  which  had  been  then  recently  made  by  nal  edition,  as 

the  Plaintiff;  and  at  the  same  time  the  Plaintiff,  by  the  ?^a»  confined 

'  '    "^  m  the  subse- 

accounts  of  other  travellers  and  authors,  and  comparing  quent  ones,  the 

owner  might 

sue,  although 

those  subsequent  editions  were  not  registered ;  but  as  to  the  new 

matter,  the  subsequent  editions  were  books  which  ought  to  be  regis* 

tered,  and  the  owner  could  not  sue  for  infringement  on  that  point. 

If  a  foreigner  translates  an  English  work,  and  then  an  English* 
man  retranslates  that  foreign  work  into  English,  that  would  be  an 
infringement  of  the  original  copyright. 

Grounds  on  which  fairness  or  unfairness  in  the  use  of  a  previous 
work  is  to  be  determined. 

A  A  2 
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1852.  their  accounts  with  the  result  of  his  own  obseratioD, 

was  enabled  to  add  to  the  said  work  much  osefnl  infor- 
mation ;  and  in  the  said  work  the  Plaintiff  inserted  a 
few  communications  made  to  him  by  personal  friends, 
and  which  communications  were  written  and  sent  to  the 
Plaintiff^  expressly  to  be  made  use  of  by  the  Plamtiff; 
and  that  previous  to  such  publication  by  the  Plaintifl^ 
there  existed  no  other  work  on  the  same  plan,  or  eon- 
taining  so  much  and  such  useful  information.  That  the 
PlaintifTs  book,  so  written  and  composed,  was  first  pub- 
lished in  the  month  of  September,  1838,  and  the  sud 
work  had  ever  since  enjoyed  an  extensive  sale ;  and  fif« 
large  editions  of  the  said  work  had  since  been  published, 
and  the  second  edition  was  printed  and  published  in  the 
month  of  Julv,  in  the  voar  1 842 ;  and  the  third  edition 
of  the  said  work  was  printed  and  published  in  the  month 
of  June,  in  the  year  1846 ;  and  the  fourth  edition  of  the 
said  work  was  printed  in  the  month  of  September,  in  the 
year  1851 :  and  the  fifth  edition  was  printed  and  pub- 
lished in  the  month  of  September,  in  the  year  1852,  and 
the  same  was,  at  the  date  of  the  bill,  in  course  of  sale. 

That  the  said  work  of  the  Plaintiff  was  one  of  a  series 
of  handbooks  or  travellers'  guides,  written  and  com- 
posed and  published  by  the  Plaintiff,  which  were  all 
printed  in  a  uniform  manner,  and  were  bound  or  boarded 
in  red  cloth  with  gilt  lettering  on  the  outside  of  the 
upper  cover  of  the  said  book  ;  and  PlaintifTs  book  had, 
from  the  colour  of  the  binding,  been  generally  known 
amongst  foreigners  as  "  the  red  book."" 

That  the  Defendant  David  Bogue  some  time  ago 
announced  a  series  of  guide  books  under  the  title  of 
"  Bogue" s  Guides  for  Travellers,*'  of  which  he  had 
already  published  two  parts  or  volumes ;    and  the  first 
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of  such  parts  or  volumes,  with  the  particular  title  of 
''''Belgium  and  the  Rhine,"  was  first  published  in  or 
about  the  month  of  July  1852 ;  and  the  second  of  such 
parts  or  volumes,  with  the  particular  title  of  "  Sivitzer- 
land  and  Savoy ^^  was  first  published  in  or  about  the 
month  of  August  1852,  with  the  particular  title  of 
'*  Switzerland  ^  only,  but  the  said  title  was  afterwards 
altered  to  "  Switzerland  and  Savoy^^  as  the  Plaintiff 
believed,  by  way  of  closer  imitation  of  the  Plaintiff's 
work ;  and  other  parts  or  volumes  of  the  said  series  of 
books,  called  "  Bogue^s  Guides  for  Travellers,"  were 
advertised  and  announced  for  publication ;  and  such 
parts  or  volumes  were  bound  in  red  cloth,  with  gilt 
lettering. 


1852. 

^ ' 

Murray 

V, 
BOGUE. 


That  parts  of  the  said  work  published  by  the  Defend- 
ant, called  ^^  Switzerland  and  Savvy^  had  been  pirated 
and  copied  from  the  *^  Handbook/'  and  in  many  respects 
an  unfair  use  had  in  the  said  work  called  ^^  Switzerland 
and  Savoy"  published  by  the  Defendant,  been  made  of 
the  *'  Handbook ;"  and  in  particular,  in  the  said  work 
called  ^^  Switzerland  and  Savoy"  the  design  and  plan  of 
the  *'  Handbook  *'  had  been  followed  to  a  very  consi-^ 
derable  extent ;  and  the  extent  and  nature  of  the  piracy 
which  had  been  committed  would  more  fully  appear  upon 
inspection  and  comparison  of  the  respective  works.    The 
Plaintiff  in  particular  referred  to  the  instances  therein- 
after mentioned,  and  which,  he  alleged,  afforded  some 
evidence  of  the  piratical  use  which  had  been  made  of  the 
^  Handbook,"  in  some  of  which  instances  errors  which 
were  contained  in  the  edition  of  the  said  ^^  Handbook," 
previous  to  the  fifth  edition  thereof,  and  which  errors 
had  accidentally  crept  into  the  same  work,  had  been 
copied  into  and  were  also  contained  in  the  said  work, 
called  *'  Switzerland  and  Savoy ;"  and  about  thirty-two 
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18.52.  routes,  in  the  whole,  were  taken  from  the  PIaintiff*8 

Murray        work,   and  piratically  used  in  the  aaid  work,   oaBed 
^'  **  Switzerland  and  Savoy.** 

The  Plaintiff  then  went  on  to  point  out  certain  specific 
passages  in  his  own  book,  which  he  alleged  were  copied 
by  the  Defendant ;  and  he  relied  in  particular  on  simi* 
larity  in  errors,  and  on  the  same  objects  being  noticed 
in  particular  routes,  to  show  piracy. 

The  substance  of  the  evidence  on  behalf  of  the  De- 
fendant was,  that  being  desirous  of  meeting  the  want 
of  the  public  for  a  handbook  of  convenient  sise  and  mo- 
derate price,  he  employed  one  Mr.  Hunt  to  write  and 
compile  for  him  a  series  of  guidebooks,  one  of  which 
was  published  in  July  1852,  and  was  the  book  alleged 
to  be  the  piracy  of  the  Plaintiff;  that,  for  the  express 
purpose  of  avoiding  any  interference  with  the  Plaintil^ 
ho  particularly  charged  Mr.  Hunt  not  to  make  any  use 
of  Murray's  book,  but  to  take  his  materials  from  other, 
and,  as  far  as  practicable,  from  original  sources.  Mr. 
Hunts  affidavits  corroborated  the  statement  of  the  De* 
fendant  as  to  the  instructions  given  to  him,  and  stated 
that  he  accordingly  engaged  Mr.  Thomas  Walker,  a 
journalist,  to  write  and  compile  such  work  for  the  said  De* 
fendant,  and  that  he  communicated  to  him  the  directions 
and  instructions  he  had  so  received  from  the  said  De- 
fendant, and  at  the  same  time  furnished  him,  the  said 
Thomas  Walker^  with  his  (Mr.  Hunts)  own  manu8crq)t 
notes  made  by  him  during  two  visits  he  had  paid  to 
Switzerland  and  Savoy. 

These  manuscript  notes  of  Mr.  Hunt  were  called  for 
by  the  Plaintiff's  counsel,  but  were  not  forthcoming; 
and  at  a  subsequent  stage  of  the  proceedings,  on  the 
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1 4th  December,  an  affidavit  was  produced  by  Mr.  Hunt  1852. 

and  Mr.  Walker  to  explain  what  had  become  of  these 
notes  (a). 

Mr.  Walker  made  also  an  affidavit  in  which  he  stated 
that  he  did  compile  the  Defendant's  book,  and  that  the 
sources  of  information  from  which  he  so  compiled  it  were 
the  said  manuscript  notes  of  Mr.  Hunt^  the  manuscript 
notes  of  another  gentleman  of  the  name  of  Lloyd^  several 
foreign  books  which  he  specifically  enumerated,  a  book 
published  by  an  American,  the  Rev.  Dr.  Cheever,  toge- 
ther with  many  other  and  local  publications :  and  then 
there  was  this  passage  : — *'  I  most  distinctly  deny  that  I 
knowingly  or  wilKngly  extracted  or  quoted  from  the  said 
book  so  published  as  aforesaid  by  the  said  Plaintiff,  any 
part  or  portion  whatever.^  He  then  met  several  of  the 
specific  allegations  of  piracy,  by  stating  as  to  some  of 
them  that  they  were  taken  from  Dr.  Cheever*s  book ; 
as  to  others,  that  they  were  taken  from  manuscript 
notes,  but  without  saying  whose  notes;  and  as  to 
others,  that  they  were  taken  from  local  guidebooks,  but 
without  identifying  them.  Some  of  these  local  guide- 
books were,  and  others  were  not,  produced ;  but  none 
of  the  manuscript  notes  were  forthcoming.  What  had 
become  of  them  is  stated  in  the  affidavits  filed  on  the 
14th  December.  Many  parts  of  the  Defendant's  book 
were  confessedly  translated  from  a  German  book,  by 
one  BcBdeker^  which  was  founded  on  Murray*s. 

A  preliminary  objection  was  suggested  by  Mr.  Craig^ 
for  the  Defendant,  that  the  Plaintiff  had  not  registered 
his  book ;  but  the  Court  being  of  opinion  that  the  whole 
case  should  be  gone  into, 

Mr.  Bacon  and  Mr.  RenshaWy  for  the  Plaintiff,  pro- 

(a)  See|iof^,  p.  361. 


368 


1852. 


Murray 

V. 
BOGUE. 


CASES   IN  CHANCERY. 

ceeded  npon  the  merits,  and  went  at  length  into  a  com- 
parison  of  corresponding  passages  in  the  two  books. 
[They  cited  Lewis  v.  Fullarton  (a),  Mawman  y. 
Tegg  (i),  Dickens  v.  Lee  (c),  BramweU  v.  Halcombe  (d). 
They  cited  also  Longman  v.  Winchester  («),  Gunphell 
V.  Scott  (/),  as  to  the  immateriality  of  there  being  but 
a  small  quantity  taken  by  the  Defendant.  On  the 
preliminary  objection  they  referred  to  the  54  Geo.  III. 
c.  156.] 


The  first  edition  of  the  Plaintiff's  book  was  published 
under  that  Act^  and  was  duly  registered,  and  that  was 
sufficient.  The  5  &  6  Vict.  c.  45,  applies  only  to  works 
published  after  the  Act.  The  subsequent  editions  are 
not  new  works,  and  do  not  require  registration. 

Mr.  Craig^  for  the  Defendant. 

First,  The  Plaintiff  has  not  sufficiently  registered  his 
book.  [He  referred  to  the  24th  sect,  of  the  5  &  6  Vict, 
c.  45.]  If  his  book  is  considered  as  published  after  the 
Act,  then  clearly  he  cannot  sue,  not  having  registered. 
Now  the  first  edition  was  published  in  1838.  The 
second  edition  was  published  in  July,  1842,  which  must 
be  taken  to  be  subsequent  to  the  1st  July.  The  tliird 
edition  was  published  in  1846  ;  the  fourth  ip  September 
1851,  and  the  fifth  in  September  1852.  Now  my 
objections  are,  Istly;  As  to  the  editions  published  since 
the  statute,  there  is  no  registration ;  and  if  he  proceeds 
under  that  edition,  he  cannot  sue.  As  to  the  first  edi- 
tion, it  was  registered  in  the  manner  then  prescribed  by 
law,  and  in  the  name  of  John  Miarray  deceased,  the 


(a)  2  Beav.  6. 
lb)  2  Russ.  385. 
(e)  8  Jur.  183. 


{d)  3  Myl.  &  Cr.  737. 
{e)  16  Ves.  269. 
(/)   11  Sim.  31. 
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father  of  the  Plaintiff,  and  not  in  the  Plaintiff's  name. 
Looking  at  the  registry  of  the  first  edition,  the  book  is 
entered  thus  :  "  For  J.  Murray' s  copy/'  which  means  his 
copyright^  (54  Geo.  III.  c.  156,  s.  5) ;  in  that  section, 
title  to  the  copy  means  to  the  copyright.  The  8  Anne, 
c.  19,  s.  2,  also  shows  that  this  is  the  meaning  of  the 
word  copy  ;  it  is  used  as  copyright.  If,  then,  the  re- 
gistry of  the  first  edition  is  a  registry  of  copyright 
at  all^  it  shows  that  the  copyright  of  the  book  is 
in  the  representatives  of  J.  Mwrray  deceased,  and 
it  is  not  alleged  that  the  present  Plaintiff  is  such 
representative ;  so  that  he  has  no  title.  But  we  say 
also,  that  the  subsequent  editions  ought  to  be  regis- 
tered ;  each  edition  is  a  substantive  work ;  it  has  a 
different  title  from  the  others.  The  6th  section  of  the 
present  Copyright  Act  requires  registry  of  every  sub- 
stantiaUy  new  edition.  [He  referred  also  to  the  28th 
section].  The  bill^  it  must  be  observed,  does  not  sue  to 
restrain  infringement  of  copyright  in  a  book  having  the 
title  of  the  original  work ;  and  the  title  of  the  book 
actually  alleged  to  be  infringed,  has  never  been  regis* 
tered  at  all. 


1852. 

< ' 

Murray 

r. 
Bogus. 


2ndly,  Upon  the  merits ;  no  injury  can  be  done,  unless 
the  edition  of  1852  is  copied ;  for  that  is  the  only  one 
having  a  sale,  and  it  is  not  alleged  that  there  is  infringe- 
ment of  that  edition.  In  a  case  of  this  kind,  to  justify 
interference,  the  imitation  must  be  servile ;  here  it  is 
not :  Cary  v.  Longman  (a),  Cory  v.  Kearsley  (J).  [He 
cited  also  Sweet  v.  Maugham  (c).  Sweet  v.  Cater  (rf)  ; 
and  as  to  the  question  of  quantity^  Spottiswood^  v. 
Clark  («)]. 


(a)  1  East,  358. 

(b)  4  Espin.  168. 

(c)  11  Sim.  51. 


(d)  11  Sim.  572. 

(e)  2  PhU.  154. 
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1852.  The  learned  counsel  then  compared  the  several  edi 

tionsy  to  show  that  material  additions  were  made  in  tb 
later  ones.  It  is  said  we  have  pirated  the  pUm  of  th 
PlaintiiF's  book ;  of  this  there  is  no  evidence.  There  i 
no  evidence  of  any  copying  at  all  of  the  editions  of  185 
or  1862.  In  the  edition  of  1861  many  of  the  passage 
in  our  book  are  not  to  be  found  at  all.  The  leame 
counsel  then  proceeded  to  conunent  in  detail  upon  a 
the  passages  alleged  to  be  copied.  He  produced  als 
certain  of  the  foreign  guidebooks,  which  it  was  swor 
on  the  part  of  the  Defendant  had  formed  the  sources  c 
his  information. 

Mr.  ReUly  with  him. 

As  to  the  alleged  mmilarity  of  plan,  the  Plaintiff' 
list  of  routes  is  176,  the  Defendant's  is  86.  In  tb 
Plaintiff's,  the  subject  of  ^*' Qenena^*  occupies  a  ver 
small  portion ;  in  the  Defendant'^s  it  occupies  a  very  larg 
part.  The  plan  is  in  fact  quite  different.  It  is  allege 
that  we  have  taken  thirty-two  routes  from  the  Plaintif 
but  what  they  are  is  not  shown  by  the  evidence.  Oi 
the  question  of  registration,  each  new  edition  ought  t 
be  registered.  In  the  24th  section  of  the  Copyrigl] 
Act|  the  word  book  includes  new  editions.  The  secon 
section  also  shows  that.  As  to  the  portions  of  th 
Plaintiff's  book  being  communications,  he  shows  no  titl 
at  alL  The  copyright  of  those  is  still  in  the  authors,  fo 
the  Plaintiff  has  not  shown  any  assignment  to  him,  no 
any  contract  or  payment  within  the  Act.  Richardso 
V.  Gilbert  (a),  Bishop  of  Hertford  v.  Griffin  (b). 

[He  referred  also  to  4  Vin.  Abr.  278,  Title  of  Booki 
Srd  part.] 

(a)  1  Sim.,  N.  S.,  336.  (b)  16  Sim.  190. 
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The  contributors  to  the  PkuntiiF^s  book  have  merely 
given  him  a  licence  to  print,  not  a  copyright.  Besides, 
it  is  not  shown  that  the  first  edition  is  the  same  as  the 
third.  If  it  is,  then  the  title  would  be  under  the  first, 
and  that  is  the  copyright  of  the  Plaintiff's  father ;  if  the 
third  edition  is  a  materially  different  book,  it  ought  to 
be  registered. 
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[The  Vice- Chancellor  having,  in  the  course  of  the 
argument,  asked  for  explanation  as  to  the  non-pro- 
duction of  any  of  the  MS.  notes,  from  which  it  was  al- 
leged that  the  Defendant's  information  was  taken,  the 
affidavits  of  Mr.  Hunt^  and  Mr.  Walker^  and  of  the 
printer,  were  tendered  at  the  conclusion  of  the  Defend- 
ant's argument.] 

Mr.  Bacon  objected,  that  they  were  not  then  admis- 
sible. 


But  the  Vtce- Chancellor  ruled  that  they  might  be 
read  for  the  particular  purpose  required  by  the  Court,  of 
informing  the  Court  itself. 

The  effect  of  these  affidavits  was  as  follows : — Mr. 
Hunt  said  he  handed  the  MS.  notes  to  Mr.  Walker ;  Mr 
Walker  said  that  he  used  some  of  them  in  preparing  the 
MS.  which  he  sent  to  the  printer,  and  these,  when 
done  with,  he  usually  destroyed  ;  and  he  believed  he  had 
destroyed  all  such ;  as  to  others,  he  sent  them  to  the 
printer,  and  he  believed  the  printer  had  destroyed  them ; 
and  this  latter  statement  was,  though  somewhat  loosely, 
corroborated  by  an  affidavit  filed  by  the  printer,  who 
said  he  received  from  them  the  MS.  papers  for  the  De- 
fendant's work,  prepared  hy  Walker ;  that,  having  a  large 
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quantity  of  copy  aod  other  paper  in  his  poBeeaaioo,  incui 
bering  his  premises,  he  sold  the  same  as  waste  pape 
accordinf^  to  his  custom,  and  the  whole  of  the  copy 
the  Defendant's  work  was  so  disposed  of  by  him. 

Mr.  Bacon,  in  reply. 

As  to  the  comoiunications,  there  is  uo  copyright  i 
them  iu  the  authors.  They  beloog  to  the  Plaintiff.  Tt 
BUkop  of  Hereford's  case  is  od  a  different  point ; 
rests  upon  tlie  particular  words  of  the  cUuse  of  the  A< 
relating  to  contributors  to  periodicals.  Richardson ' 
Gilbert  only  shows  that  a  contribution  must  be  pud  fi 
to  give  copyright  to  the  publisher.  But  this  is  not 
question  of  original  authorship  ,■  the  copyright  coosisl 
in  the  compilaiion,  and  includes  contributions  as  well  i 
original  statements.  The  sections  of  the  Act  referred  to  o 
this  point  merely  reserve  to  the  authors  the  right  to  thei 
copyright,  subject  to  the  extent  to  which  they  have  parte 
with  it,  but  after  communicating  the  copy  they  cai 
not  say  the  copyright  is  in  them.  Rundell  v.  Murray  (o 
shows  that  a  gift  of  a  work  vests  the  copyright  in  th 
donee.  The  whole  of  the  Plaintiff's  book  is,  as  s  total 
the  result  of  labour,  and  he  is  entitled  to  the  copyrigb 
in  it.  Then  as  to  the  registry,  the  copyright,  which  i 
the  foundation  of  the  bill,  existed  in  the  Plaintiff  i: 
1838.  The  Act  of  Victoria  has  uo  application,  excep 
to  books^rrf  published  after  the  Act.  The  introductor 
section,  in  using  the  word  hook  means  to  prevent  the  ex 
elusion  of  such  a  thing  as  a  sheet  or  a  part  of  a  book  :  i 
does  not  mean  to  include  subsequent  editions.  Under  th 
54  Geo.  III.  c.  166,  there  was  no  obligation  to  regtste 
with  reference  to  acquiring  copyright,  in  the  construe 
tion  of  that  Act  i  as  to  the  direction  to  enter  the  title  t 
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the  copy^  that  means  the  right  of  the  publisher  to  pub- 
lish, not  the  title  of  the  author:  Beckford  v.  Wood  (a)  9 
Rundell  v.  Murray  (ft).  On  the  merits,  the  Defend- 
ants case  made  by  the  last  affidavit  cannot  be  believed. 
[He  commented  on  the  affidavit  accounting  at  the  last 
moment  for  the  destruction  of  the  notes  and  MS.,  from 
which  it  was  alleged  by  the  compilers  that  the  Defend- 
ants derived  their  information.]  It  is  admitted  that 
much  is  taken  by  the  Defendant  from  Dr.  Cheever^f 
book,  but  Cheever's  book  on  the  face  of  it  is  copied  from 
Murray  s^  and  it  is  admitted  that  much  is  taken  from 
JBcedeker,  which  is  a  free  translation  from  Murray's. 

On  the  13th  January,  The  Vice-Chancellor  delivered 
the  following  judgment : — 

This  is  a  motion  for  an  injunction  to  restrain  the  De- 
fendant Bogue  from  selling,  &c.  [His  Honor  stated  the 
terms  of  the  notice  of  motion.]  The  Defendant  insists, 
firstly,  that,  supposing  his  work  is  borrowed  from  the 
Plaintiff's,  the  Plaintiff  is  not  entitled  to  sue  in  respect 
of  the  infringement,  by  reason  of  the  want  of  due  regis- 
tration of  his  book. 

Secondly,  that  if  that  objection  is  not  to  prevail,  the 
Defendant's  work  is  in  fact  no  piracy  of  the  Plaintiffs. 

As  to  the  first  question,  that  is,  the  question  of  regisr 
tration,  it  is  necessary  that  I  should  take  that  into  con- 
sideration first. 

Previously  to  the  recent  Copyright  Act,  the  5  &  6 
Vict.  c.  45,  it  was  not  necessary,  to  entitle  a  Plaintiff 
claiming  as  owner  of  copyright,  to  sue,  that  his  work 
should  be  registered  at  Stationers'  Hall.     Although  he 
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1852.  was  bound  to  register  for  certain  purposes,  it  has  been 

"^  Murray  '  decided,  that  where  there  was  no  r^pstration,  the  party 

9.  entitled  to  copyright  might  protect  his  right  by  action  or 

Bogus.  ^^^^    j;\^q  5  gi^  6  Viet.  c.  45,  made  an  alteration  in  the 

law  in  that  respect.  The  24th  section  enacts,  that  no 
proprietor  of  copyright  in  any  book  which  shall  be  Srst 
published  after  the  passing  of  the  Act,  shall  maintain  any 
action  or  suit,  at  law  or  in  equity,  or  any  summary  pro- 
ceeding, in  respect  of  any  infiringement  of  such  copyright, 
unless  he  shall^  before  commencing  such  action,  suit,  or 
proceeding,  have  caused  an  entry  to  be  made  in  the  book 
of  registry  of  the  Stationers^  Company,  of  such  book, 
pursuant  to  the  Act.  So  that,  as  to  books  first  published 
after  the  Act,  although  the  author  has  copyright  in 
them,  he  cannot  sue,  either  at  law  or  in  equity,  to  pro- 
tect himself  against  infringement  of  the  Act,  unless  he 
has  registered  his  book  at  Stationers'  Hall^  pursuant  to 
the  statute.  That,  however,  applies  only  to  books  first 
published  after  the  Act ;  it  does  not  affect  any  book 
published  before. 

Now  the  Act  passed  on  the  Ist  July  1842.  The  first 
edition  of  the  Plaintiff  ""s  book  was  published  in  1888,  and 
according  to  the  bill,  and  affidavits  in  support  of  it,  the 
2nd  edition  was  published  in  July  1842.  I  think  I  am 
bound  to  assume,  the  Act  having  passed,  as  I  mentioned, 
on  the  Ist  July  1842,  that  the  second  edition  was  pub- 
lished after  the  passing  of  the  Act.  If  it  were  of  im- 
portance to  show  that  the  second  edition  was  published 
before  the  1st  of  July,  the  Plaintiff  ought  to  have  shown 
that  to  be  so ;  he  has  not  attempted  it,  and  I  must 
assume  therefore  that  it  was  published  after  the  Act. 

The  third  was  published  in  1 846 ;  the  fourth  in  1 85 1  ; 
and  the  fifth  in  1852. 


CASES    IN   CHANCERY. 


365 


What,  then,  was  the  effect  of  the  Act  a8  to  the  several 
editions  of  the  Plaintiff's  book  published  after  it  had 
passed! 

The  Plaintiff^s  book,  except  so  far  as  it  was  registered 
before  the  Act,  has  not  been  registered  at  all. 

Now,  with  reference  to  the  first  edition,  the  law  as  it 
existed  before  the  5  &  6  Vict,  did  not  require  registration 
as  a  condition  to  the  title  to  sue.  The  Act  of  Victoria 
made  no  alteration  in  the  Plaintiff's  rights  in  respect  of 
that  first  edition,  except  in  so  far  as  it  repeals  all  prior 
Acts ;  and  if  that  were  all,  if  it  had  stopped  there,  it 
might  be  a  question  whether  there  would  be  copyright 
now  in  any  book  published  before  the  Act  of  Victoria, 
because  it  has  been  decided  that  there  is  no  conunon-law 
copyright;  the  statute,  however,  goes  on  to  re-enact 
copyright,  giving  to  the  author  a  longer  enjoyment  of  it. 
But  as  to  the  obligation  to  register,  the  statute  leaves 
that  matter  just  where  it  was,  in  reference  to  existing 
works,  and  confines  the  new  obligation  to  works  first 
published  after  the  Act. 

If,  then,  Mr.  Murray  had  published  his  first  edition  in 
1838,  and  published  no  subsequent  editions,  and  there 
were  an  infringement  of  that  edition,  he  would  clearly 
have  a  right  now  to  sue  at  law,  or  in  equity,  to  protect 
himself.  Publishing  another  edition  of  his  work,  after  the 
passing  of  the  Act,  does  not  affect  his  copyright  in  the 
first  edition  ;  but  if  he  prints,  as  he  has  done,  a  second 
edition  after  the  Act,  not  being  a  mere  reprint  of  the 
first  edition,  but  containing  considerable  and  material 
alterations  and  additions,  quoad  those,  it  is  a  new  work ; 
and  in  order  to  enable  him  to  sue  in  respect  of  any  in- 
fringement of  his  rights  in  those  portions  of  the  second 
edition  which  are  new,  if  those   only  were  infringed  he 
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must,  before  he  can  sue,  register  the  book  in  which  they 
are  contained.     Now  Mr.  Murray^  in  the  preiaoe  to 
his  second  and  subsequent  editions  repeats  the  preface 
to  the  first,  and  adds  this  note : — ^'  The  present  edition 
has  been  very  carefuUy  revised  and  corrected  as  fSur  as 
possible,  down  to  the  present  time;   some  new  notes 
have   been   added,  and  others  have  been  re-written.^ 
One  can  conceive  cases  in  which  the  alterations  to  a  second 
edition  may  be  of  very  trifling  extent ;  but  one  can  also 
conceive  cases  in  which  a  second  edition  may  contain 
five  or  ten  times  the  matter  contained  in  the  originaL 
The  extent,  however,  of  the  alterations  is  immaterial ; 
to  whatever  extent  a  new  edition  is  made  a  new  work, 
the  new  part  cannot  be  protected  by  suit  until  regis- 
tration ;  but  that  effect  of  the  Act  has  no  operation  as 
to  the  old  parts ;  as  to  them  the  copyright  is  left  where 
it  was.     If,  then,  Mr.  Bogue  has  taken  that  which  was 
contained  in  the  first  edition  of  Mr.  Murray's  work,  Mr. 
Murray  may  protect  his  copyright  so  far,  because  that 
book  was  published  before  the  Act ;  and  this  brings  me 
to  this  point,  that  although  the  Defendant's  argument 
cannot  be  supported  to  the  extent  to  which  he  presses  it, 
viz.,  that  because  Mr.  Murray  has  not  registered  his 
subsequent  edition,  he  can  have  no  relief  at  all,  it  must 
be  supported  to  this  not  inconsiderable  extent,  that  I 
must  discard  all  reference  to  any  edition  except  the  first. 
I  must  confine  myself  to  the  edition  of  1838,  and  only 
look  to  what  is  contained  in  that ;  and  I  now  come  to  the 
consideration  how  far  Mr.  Bogue' s  book  is  a  piracy  of 
that  first  edition.     Now  I  must  say,  that  beyond   all 
question,  in  my  opinion,  to  some  extent  Mr.  Bogue  has 
used  Mr.  Murray  s  book.     Some  instances  are  stated 
in  the  bill,  and  others  were  stated  at  the  bar,  to  show 
that  Mr.  Bogue  has  copied  the  PlaintifTs  errors,  wliich 
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is  the  ordinary  and  familiar  mode  of  trying  the  fact 
i;vhether  the  Defendant  has  used  the  Plaintiff's  book. 

Now,  the  use  of  showing  the  same  errors  in  both  is, 
that  where  the  Defendant  says  he  has  got  his  informa- 
tion, not  from  the  Plaintiffi  but  from  other  sources,  if 
the  evidence  is  unsatisfactory  on  the  question^  whether 
the  Defendant  did  use  the  Plaintiff's  work  or  not,  to 
show  the  same  errors  in  the  subsequent  work  that  are 
contained  in  the  original,  is  a  strong  argument  to  show 
copying.  There  are  a  great  many  instances  of  alleged 
imitations  which  have  been  referred  to,  which  appear  to 
me  to  be  of  small  weight ;  and  there  are  some  which  apply 
to  passages  and  editions  subsequent  to  the  first,  which  I 
must,  for  the  reason  I  have  given,  reject.  But  there 
are  many  passages  in  which  the  Defendant  has  used  the 
Plaintiff's  work,  not  probably  actually  making  use  of 
the  first,  nor  even  of  that  of  1846,  but  most  probably 
the  latest ;  that,  however,  is  not  material ;  and  I  am 
satisfied  that,  to  some  extent,  the  Defendant  has  made 
use  of  the  Plaintiff's  book.  [The  Vice-Chancellor  re- 
ferred to  several  passages  confessedly  taken,  or  abridged, 
from  Badekers  work,  in  which  particular  expressions 
were  used  not  to  be  found  in  that  book,  but  found  in 
Murray's;  and  observed  that  there  were  many  other 
passages,  shewing  that,  to  some  extent,  the  Plaintiff's 
book  had  been  used,  and  that  that  was  the  only  use  that 
could  be  made  of  similarity  in  errors.  He  then  con- 
tinued] : — 

The  Defendant's  book  is  in  many  parts  a  translation 
of,  or  rather  an  abridgment  from  BtBdeher ;  and  this 
made  it  necessary  to  examine  BtBdeher^  with  both  the 
Plaintiff's  and  Defendant's  works ;  and  I  think  this  view 
must  be   taken.     If  Btsdeker's  were    a  translation  of 

Vol.  I.     N.  S.  b  b 
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1852.  Murray* 8  into  German,  and  then  the  Defendant  had 

Murray        retranslated  Bcedekers  into  English,  even  if  he  did  not 
V.  know  that  Bcedeker^s  was  taken  from  Murray^  I  could 

not  allow  the  PlaintiflTs  book  to  be  thus  indirectly  pirated. 
I  put  that  as  an  extreme  case  ;  but,  in  that  view,  I  con- 
sider it  necessar}'  to  ascertain  how  far  Badeker^s  book,  if 
published  as  an  English  work,  would  have  been  a  piracy 
of  the  PlaintifiTs.  Now,  I  find  that  Bmdeker^  in  his 
preface,  avows  distinctly  the  advantage  he  has  derived 
from  Murray's  book.  [His  Honor  referred  to  passages 
in  the  preface  referring  to  Mr.  Murray  8  book,  and  stat- 
ing that  he  had  made  it  his  groundwork.]  He  professes 
to  have  compiled  much  from  personal  observation.  I 
have  examined;  not  the  whole  of  the  book,  but  very 
numerous  parts  of  it,  and  I  am  satisfied  that,  though 
the  general  plan  nnd  scheme  are  Mr.  Murray  s^  Bit- 
deher^s  representation  is  a  correct  one,  that  Murray  z 
is«the  frame,  but  he  has  filled  it  up  in  his  own  way; 
that,  taking  Murray  8  for  the  groundwork,  BtBdeker^s 
is  substantially  original. 

Whether,  if  Bcedekers  had  been  an  English  book, 
he  had  made  an  unfair  use  of  Murray  s^  might  probably 
be  a  question ;  but  that  is  not  necessary  for  me  to 
decide. 

Now,  comparing  the  Defendant's  work  with  BtBdek- 
er'*8y  I  have  found  that  in  many  parts  it  is  a  literal  trans- 
lation of  it ;  he  has  freely  translated  from  BcBdeker,  and 
in  many  parts  it  is  in  fact  a  servile  copy  ;  in  some  parts, 
also,  he  has  freely  taken  Dr.  Cheever^s  work.  Now,  Dr. 
Cheever*8  book  was,  no  doubt,  composed  by  a  person  tra- 
velling with  Murray'' 8  book  in  his  hand ;  and  some  use 
he  has  made  of  it ;  but  it  cannot  be  pretended  that  Dr. 
Cheeoer'8  is  a  piracy  of  Murray's  ;  in  fact,  Dr.  Ckeever*8 
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been  taken  by  Murray  against  it. 

Now^  I  have  felt  great  difficulty  in  coming  to  a  conclu- 
sion whether,  taking  Mr.  Bogues  book  to  have  been  writ- 
ten with  a  certain  use  of  Murray's^  and  with  a  free  use 
of  Bcedtktr^s  and  Cheevers^  at  the  same  time  with  much 
taken  from  other  works,  the  use  of  the  Plaintiffs  mate- 
rials and  the  benefit  derived  from  his  work  by  the  De- 
fendant, directly  or  indirectly,  amount  to  such  an  ex- 
traction from  it,  as  comes  up  to  an  extraction  of  the  vital 
part ;  whether  it  comes  up  to  an  unfair  use,  or  is  only  a 
fair  use  of  it. 

The  difficulty  arises  partly  out  of  the  nature  of  the 
subject ;  two  guide  books  referring  to  the  same  tract  of 
country  must  of  necessity  have  much  that  is  similar ; 
the  same  objects  of  interest  are  likely  to  be  noticed  by 
all  who  visit  a  particular  place. 

With  regard  to  the  general  scheme  of  the  two  books, 
they  are  quite  difierent ;  the  Defendant's  plan  is  much 
more  limited  than  either  Murray* s  or  Bcedeker'^s.  He 
sets  out,  for  instance,  from  Basle^  and,  traversing  a  given 
route,  brings  you  back  to  Basle  ;  then  he  takes  another 
route,  starting  from  Basle^  and  agiiin  brings  you  back. 
This  is  quite  difierent  from  the  scheme  of  routes  in  both 
Murray  and  Bcedeker.  As  to  the  similarity  between 
the  same  routes,  as  between  any  two  descriptions  of  the 
same  route,  there  must  be  similarity ;  the  same  import- 
ant or  material  places  must  be  described  ;  but,  even  on 
that  point  the  Defendant  difiers  from  the  Plaintifi^, 
mentioning  places  not  mentioned  by  Murray  or  B(b- 
deker,  and  omitting  places  mentioned  by  them. 

B  b2 
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On  the  whole,  my  conclusion  is,  that  I  cannot  say  that 
the  Defendant  in  his  work  makes  an  unfair  use  of  the 
Plaintiff's.  I  am  not  absolutely  satisfied  that  the  use 
made  of  it  might  not  by  another  judge  be  looked  at  in  a 
different  liglit ;  but  I  cannot  satisfy  my  mind  that  there 
is  that  unfair  use  which  would  justify  me  in  restraining 
the  publication  of  the  Defendant's  work.  The  injuncticm 
must  therefore  be  refused.  The  costs  to  be  ooata  in  the 
cause. 
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Bbtwebn  henry  PETRE,  PlaintiflP,  and  the  Hon-  1852. 

ourable  LAURA  MARIA  STAFFORD   PETRE,    8th  NoTembcr. 

Defendant.  orJ^t^^' 

25tn  January. 

IN  this  case  a  bill  was  filed  by  Henry  Petre^  claiming  Statute  of  Lind" 
through  George  Petre  the  son  of  Oearge  William  Petre,      jp^^^'  ^ 
who  was  the  second  son  of  the  ninth  Lord  Petre  by  his       are  within 

first  marriage.  ^^  Statute. 

Bar  by  Lapee 

The  ninth  Lord  Petre  was  twice  married ;  and  on  his  ' 

second  marriage  with  his  then  intended  wife.  Lady  Juliana  ^  renewable 

Bcarbara  Howard^  he  made  a  settlement  by  deeds  of  ^^^  ^^  ^^^ 

lease  and  release  of  the  14th  and  15th  January  1788.        ed  in  A.  in 

trust  for  B, 
for  life,  with 
remainders  in  the  events  that  happened  to  C.  and  his  heirs.  After- 
wards, on  the  marriage  of  B.,  a  settlement  was  made,  (on  the  construc- 
tion of  which  it  was  doubtful  whether  the  leasehold  passed),  on  B. 
for  life,  remainder  to  the  sons  of  that  marriage  in  tail ;  under  which 
D.  would  be  entitled.  The  lease  being  still  subsisting  in  A,,  B.  took 
a  renewal  in  his  own  name  without  noticing  the  trust ;  and  after  the 
death  of  B.,  D,  entered  and  took  a  renewal  in  his  own  name,  and  the 
property  continued  to  be  enjoyed  by  him  and  those  claiming  under 
him,  for  a  time  much  beyond  the  period  of  limitation,  and  more 
than  twenty  years  before  the  commencement  of  a  suit  by  those  claim- 
ing under  C.  D.,  on  his  marriage,  assigned  the  leasehold  to  the 
trustees  of  his  marriage  settlement,  and  they  were  enjoyed  accord- 
ingly until  the  filing  of  the  bill.  The  transactions  relating  to  the  deed, 
on  the  construction  of  which  the  doubts  arose,  took  place  sixty-two 
years  before  the  filing  of  the  bill,  which  was  not  filed  till  after  m  the 
persons  who  could  have  explained  those  transactions  were  dead  $  there 
was  much  ground  for  beliering  that  the  parties  had  intended  the  deed 
to  include  the  leaseholds. 

Held,  firstly,  that  assuming  the  possession  of  D.,  and  those  claim» 
ing  under  him,  to  have  been  originally  wrongful,  he  and  they  were  not 
express  trustees  within  the  25th  section  of  the  Statute  of  Limitations^ 
and  might  set  up  the  statute  as  a  bar.  Secondly,  that  eyen  if  there 
had  been  an  express  trust,  those  claiming  under  the  settlement  by  D. 
could,  as  purchasers,  set  up  the  statute. 
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1852.  The  parties  to  the  latter  deed  were  Robert  Edward 

Petre         ^^®  ninth  Lord  Petre^  of  the  first  part ;   Oeorge  WiUiam 
V,  Petre  his  only  younger  son,  of  the  second  part ;   Juliana 

Petre.         Barbara  Howard^  the  intended  wife,  of  the  third  part;  the 
guardians  of  the  lady,  of  the  fourth  part ;  Lord  Stourton 
and  John  Courtenay  Throckmorton  (afterwards  Sir  •/.  C. 
Throckmorton)^  of  the  fifth  part ;  and  the  Duke  of  Nor- 
folk.    Sir    Francis  Molyneux^   and   Bernard   Edward 
Howardy  of  the  sixth  part.     It  recited,  that  the  ma- 
nors, messuages,  lands,  tenements,  and   hereditaments 
thereby  granted  and  released,  or   intended  so   to  be, 
were  and  stood  limited  or  settled  to  the  use  of  the  said 
Robert  Edward  Lord  Petre,  and  his  assigns  for  the 
term  of  his  life ;  and  from  and  immediately  after  his  de- 
cease, to  the  use  of  the  said  George  WiUiam  Petre,  his 
heirs  and  assigns  for  ever ;  and  upon  the  treaty  for  the 
said  intended  marriage,  it  was  agreed  by  and  on  the  part 
of  the  said  Juliana  Barbara  Howard,  that  the  sum  of 
5500/.,  to  which  the  said  Juliana  Bfirbara  Howard  was 
entitled,  and  also  her  shares  of  the  sum  of  4000/.,  and 
the  sum  of  3000/.  New  South  Sea  Annuities,  and  the 
interest  and  dividends  to  accrue  for  or  in  respect  of  the 
same,  should  upon  the  solemnization  of  the  said  mar- 
riage become  the  property  of  and  be  payable  and  trans- 
ferable to  the  said  Robert  Edward  Lord  Petre,  for  his 
own  use  and  benefit ;   and  in  consideration  thereof  the 
said  Robert  Edward  Lord  Petre  and  George  William 
Petre  did  agree  (among  other  things)  to  join  and  concur 
in  conveying^   settling,  and  assuring  the  said  manors, 
messuages,  lands,  tenements,  and  hereditaments,  with  the 
rights,  members,  and  appurtenances  thereto  belonging, 
to  the  uses,  upon  the  trusts,  for  the  intents  and  pur- 
poses, and  under  and  subject  to  the  powers,  provisions, 
declarations,  and  agreements  in  and  by  the  said  indenture 
limited,  expressed,  declared,  and  contained,  of  and  con- 
cerning the  same. 
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For  these  considerations,    Lord  Petre  and    O.  W.  1852. 

Petre  conveyed  to  Lord  Stourton  and  Sir  J.  C.  Tkrock-         P*trk 
morion  and  their  heirs,  '*  all  that  the  manor  of  Selby,  v, 

in  the  West  Riding  of  the  county  of  York,  with  the  Pbtrk. 
rights,  membera,  and  appurtenances  thereto  belonging ; 
and  all  those  messuages,  cottages,  farms,  lands,  tene- 
ments, and  hereditaments,  situate,  lying,  and  being 
within  the  manor  of  Selby  aforesaid,  or  within  the  town 
or  township,  precinct  or  territory  of  Selby,  in  the  said 
county  of  York. '  And,  inter  alia,  all  that  the  right  of 
presentation,  patronage,  or  free  disposition  of  and  to  the 
curacy  of  the  parish  church  of  Selby  aforesaid,  together 
with  all  and  singular  the  tithes,  both  great  and  small, 
arising,  growing,  renewing,  or  coming,  and  paid  or  pay- 
able for  or  in  respect  of  any  lands,  tenements,  or  heredi- 
taments within  the  said  manor  or  the  parish  of  Selby. 
And  also  the  parts  or  shares  of  or  to  which  the  Right 
Honourable  Catharine,  late  Lady  Dowager  Stourton, 
deceased,  was  seised  or  entitled,  at  the  time  of  her  de- 
cease, of  and  in  the  great  and  small  tithes  yearly  issuing, 
arising,  growing,  or  renewing  within  the  parish  of  Pray- 
ion.  And  all  and  singular  other  the  fee  simple  manors 
or  lordships,  or  reputed  manors  or  lordships,  advowsons, 
rectories,  tithes,  rents,  messuages,  cottages,  farms,  lands, 
tenements,  and  hereditaments,  which  were  devised  or 
directed  to  be  settled  by  the  last  will  and  testament 
or  codicil  of  Catharine,  Lady  Dowager  Stourton,  or 
which,  upon  her  decease,  descended  on  the  said  Robert 
JEJdward  Lord  Petre,  as  her  heir-at-law,  situate,  lying, 
and  being,  or  arising,  happening,  or  growing,  increasing 
or  renewing,  or  to  bo  had,  received,  taken,  or  enjoyed, 
in,  within,  upon,  or  out  of  Selby,  Drayton,  Burton^ 
Thorp,  Thorp'WiUoughby,  Roxley,  Deepdale,  Buckley, 
Cowseley,  HiUam,  Monck,  Prystan,  Carlton,  Walshford, 
alias  Washford,  Wilstrop,  Lockwith,  or  elsewhere  in  the 
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1852.  said  county  of  York^  (save  and  always  except  the  Craves 

PsTRK  estates),  to  the  use  of  the  Duke  of  Norfolk,  Sir  F. 

V.  Molyneux^  and  B.  E.  Howard^  for  a  teria   of  years; 

rsTRK.  subject  thereto  to  the  use  of  the  ninth  Lord  Petre  for 
life ;  with  a  limitation  to  preserve  contingent  remain- 
ders ;  remainder,  subject  to  a  further  term^  to  the  first 
and  other  sons  of  the  ninth  Loid  Petre  by  the  said  •/. 
B.  Howard  in  tail  male,  remainder  to  the  ninth  Lord 
Pelre  in  fee. 

The  bill  prayed  that  the  Defendant  might  be  declared 
to  be  a  trustee  for  the  Plaintiff  and  his  heirs  and  as- 
signs, of  the  leasehold  hereditaments  and  premises  in  the 
parish  of  Brayton^  and  might  be  decreed  to  convey  them 
to  him  with  consequential  directions,  and  accounts. 

The  above  dee.I  was  that  on  which  the  principal  question 
arose.  The  facts  and  the  material  parts  of  the  other 
deeds  on  which  the  questions  in  this  case  turned,  and  the 
principal  points  argued  on  both  sides,  are  fuUy  noticed  in 
the  judgment. 

Mr.  MalinSy  Mr.  Glasse,  and  Mr.  Nalder^  were  for 
the  Plaintiff.  They  cited  Law  v.  Bagwell  (a).  Com- 
tnissioners,  ^c.  v.  Wybrant  (6),  Blair  v.  Nugent  (c), 
Gtmgh  v.  Bull  (rf),  Young  v.  Waterpark  {e), 

Mr  Rolty  Mr.  J.  Bailey^  and  Mr.  Messiter,  for  the 
Defendant. 

On  the  25th  January,  1853,  The  Vice-Chancbllob 
delivered  the  following  judgment : — 

(a)  4  Dru.  &  War.  396.         (d)  16  Sim.  323. 
(6)  2  Jones  &  Lat.  182.         (e)  13  Sim.  199. 
(e)  3  Jones  &  Lat.  6^8. 
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In  this  case  a  bill  was  filed  on  the  23rd  May  1850  to  1852. 

recover  property  held  by  the  Defendant,  consisting  of       p,gi.R,g 
certain  leasehold  premises,  held  under  leases  for  lives  of  v. 

the  prebendary  of  the  prebend  of  Wiston.  The  facts  "«trk. 
are  as  follow : — Catharine  Lady  Slourton^  the  widow 
of  the  seventh  Lord  Petre^  and  afterwards  the  wife  of 
Lord  Slourion^  died  on  the  31st  January  1785.  She  was 
owner  in  fee  of  large  estates,  consisting  of  four  portions ; 
certain  parts  were  in  the  Isle  of  Efy ;  she  had  estates 
in  Lancashire ;  the  Craven  estate ;  and  the  Selbtf  estate 
in  Yorkshire.  Part  of  the  Selby  estate  consisted  of 
the  advowson  of  the  vicarage  of  Brayton  and  of  some 
lands  in  that  parish^  and  of  two-thirds  of  the  great  tithes* 
The  remaining  one-third  of  the  great  tithes,  and  one- 
third  of  the  small  tithes,  belonged  to  the  prebend  of  Wie-^ 
ton ;  and  the  advowson,  and  the  one*third  of  the  great 
and  small  tithes  were  held  by  Lady  Stourton  under  a 
lease  for  lives,  under  the  prebendaries  of  the  prebend  of 
Wiston,  When  Lady  Stourton  made  her  will  in  1753, 
she  had  a  grandson,  Robert  Edward^  the  ninth  Lord 
Petre^  and  three  grand-daughters;  and  her  grandson 
had  three  children,  Robert  Edward  Petre^  his  eldest 
son,  afterwards  the  tenth  Lord  Petre^  George  William 
Petre,  his  second  son,  and  Ann  Petre. 

Lady  8  tour  ton  ^  being  a  second  time  a  widow,  made 
her  will  in  1753,  and  by  it  she  directed  her  property  in 
the  Isle  otEly,  and  certain  other  property,  to  be  settled 
in  a  given  way.  Nothing  turns  on  her  disposition  of 
this  portion  of  her  property.  As  to  her  Lancashire  and 
Craven  estates,  she  directed  them  to  be  settled  on  her 
grandson,  the  ninth  Lord  Petre^  for  life,  and  after  his 
decease,  thus :  ^'  for  such  one  or  more  of  his  younger  sons 
in  tail  male  as  he  should  by  deed  or  will  appoint ;  and  in 
default  of  such  appointment,  then  to  such  of  his  sons  aa 
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1852.  at  his  decease  should  be  his  second  son  in  tail  male,^  with 

PtTRE  remainder  to  such  of  his  sons  as  at  his  decease  should 

V.  be  his  third  son,  and  remainder  to  all  his  younger  sons 

PsTRE.  successively,  according  to  seniority  of  age  and  priority  of 
birth,  in  tail  male.  As  to  the  Selby  estate,  of  which 
part  was  renewable  leasehold,  she  directed  that  to  be  set- 
tled in  the  same  manner  as  the  Lancashire  and  Craven  es- 
tates. The  Lancashire f  Craven^  and  Selby  estates  were 
thus  limited  to  the  ninth  Lord  Petre  for  life,  and  after  his 
decease,  in  default  of  appointment,  to  his  second,  third, 
and  other  younger  sons  successively  in  tail  male,  but  with 
power  to  appoint  to  any  younger  son  in  tail  male. 

Lady  Stourton^  some  years  afterwards,  viz.  on  the 
10th  May  1784,  made  a  codicil  to  her  will,  and  express- 
ing her  desire  to  extend  the  power  of  appointment  given 
by  her  will  to  her  grandson  Lord  Peire,  she  directed 
all  her  Yorkshire^  Lancashire^  and  Craven  estates,  and 
all  her  leaseholds  there,  to  be  settled  after  his  decease  on 
such  one  or  more  of  his  younger  sons,  and  such  of  his 
grandsons,  or  both,  for  such  estates  and  on  such  condi- 
tions as  her  said  grandson  should  by  deed  or  will  ap- 
point. She  extended ,  therefore,  the  power  of  appointment 
given  to  the  ninth  Lord  Petre^  by  allowing  him  to  ap- 
point to  any  of  his  younger  sons  or  grandsons,  and  for 
such  estates  as  he  should  think  fit. 

She  made  other  codicils,  but  they  are  not  material. 
She  died  on  the  31st  January  1785,  and  the  ninth  Lord 
Petre  proved  her  will  and  codicils.  As  to  the  lease- 
holds held  for  lives  of  the  prebendary  of  fViston,  they 
consisted  of  one- third  of  the  great  tithes,  and  one- third 
of  the  small  tithes,  held  under  a  lease  of  the  12th  March 
1784,  by  which  they  were  granted  and  leased  to  her  and 
her  heirs  for  the  lives  of  herself  and  Robert  Edward 
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Petre^   afterwards  the  tenth  Lord  Petre^  and   G.   W.  1852. 

PetrCy  and  the  life  of  the  longest  liver  of  them.     When  Petrb 

Lady  Stourton  died,  her  life  had  to  be  replaced ;    the  o. 

other  two  lives,  R.  E.  Petre,  the  tenth  lord,  and  O.  W.  P«tre. 
Petre^  being  still  subsisting. 

On  the  15th  April  1785,  the  ninth  Lord  Petre^  Lady 
Stourton' s  heir  and  executor,  took  a  renewed  lease  from 
the  then  prebendary  of  Wiston^  to  him  his  heirs  and 
assigns,  for  the  lives  of  himself  and  his  two  sons  Edward 
Robert^  afterwards  the  tenth  Lord  Petre^  and  O.  W. 
Petre.  In  August  1785,  O.  W.  Petre^  being  then  in 
his  twentieth  year,  married  Mary  Howard,  and  articles 
of  agreement  were  entered  into,  dated  the  1st  August 
1785,  whereby  the  ninth  Lord  Petre  and  O,  W,  Petre 
contracted  with  trustees  (of  whom  one  was  J.  C 
Throckmorton  afterwards  Sir  J,  C.  Throckmorton,)  that, 
if  the  marriage  should  take  effect,  and  he,  G.  W^  Petre, 
should  attain  twenty-one,  then  the  ninth  Lord  Petre  and 
O.  W.  Petre  would,  within  three  years  from  the  date  of 
the  articles,  settle  and  assign  messuages,  lands,  and 
hereditaments,  part  of  the  estates  devised  by  the  will  of 
Lady  Stourton^  of  the  yearly  value  of  1000/.,  for  the 
benefit  of  (7.  W.  Petre  and  Mary  Howard  and  their 
issue,  as  mentioned  in  the  articles.  On  the  10th  January 
1787,  G,  TV.  Petre  attained  twenty-one,  and  then  the 
covenant  had  to  be  performed ;  and  by  a  deed  poll,  dated 
the  20th  Julv  1787,  the  ninth  Lord  Petre  exercised  his 
power  under  Lady  Stourton^s  will  as  to  the  Lancashire 
estates  only,  by  appointing  tlicm,  after  his  decease,  to  the 
use  of  G.  fV,  Petre  and  the  heirs  male  of  his  body, 
with  divers  remainders  over  similar  to  those  mentioned 
in  the  will  and  third  codicil  of  Lady  Stourton.  And 
by  a  bargain  and  sale  dated  the  23rd  July  1787, 
being,  in  fact,  part  of  the  same  transaction.  Lord  Petre 
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1852.  and  O.  W.  Petre  conveyed  the  Lancashire  estateB  t 

the  tenant  to  the  prtBcipe  for  sufiering  a  reooveiy,  1 
enure  to  the  use  of  the  ninth  Lord  Peire^  the  appobtc 
in  fee.  On  the  18th  of  August  1787,  a  recovery  m 
accordingly  duly  suffered. 

In  the  following  January  1788,  the  ninth  Lord  Pet 
having  lost  his  first  wife  was  about  to  marry  a  secon 
time  ;  and  on  that  marriage  a  series  of  deeds  was  ex< 
cuted,  and  on  those  deeds,  or  on  some  of  them,  tt 
Plaintiff  founds  his  title.  They  must,  therefore,  be  eiu 
mined  with  some  degree  of  minuteness. 

The  first  of  these  deeds  were  indentures  of  lease  ai 
release,  dated  the  9th  and  10th  January  1788.  The  de< 
of  the  10th  January  1788  was  made  between  the  nm( 
Lord  Petre  of  the  first  part ;  Robert  Editard  Petre,  fa 
eldest  son,  afterwards  the  tenth  Lord  Petre^  of  the  secoc 
part ;  G.  W.  Petre  of  the  third  part ;  Lord  Waldegrm 
of  the  fourth  part ;  and  Lord  Stourton  and  Sir  J.  I 
Throckmorton  of  the  fifth  part.  (Sir  J.  C.  Throckmorti 
vtras  also  one  of  the  trustees  of  the  marriage  articles  < 
1785,  executed  on  the  marriage  of  O.  W,  Petre).  Th; 
deed  recites  the  will  and  third  codicil  of  Lady  Stourtoi 
her  death,  &c. ;  it  recited  her  title  to  the  church  an 
tithes  of  Bray  ton  under  the  lease  from  the  prebendary  < 
Wiston^  the  renewed  lease  to  the  ninth  Lord  Petre,  of  tl 
15th  April  1785,  the  deed-poll  of  the  20th  July  178' 
the  bargain  and  sale  of  the  23rd  July  1787,  and  the  rec< 
verv.  And  then  the  testatum  was  as  to  the  Lancashir 
Craven^  and  Selby  estates,  to  Lord  Waldegrave  and  h 
I  heirs,  to  the  following  uses : — As  to  the  Selby  and  CroiM 

estates  which  were  in  Yorkshire,  subject  to  a  term,  1 
the  use  of  the  ninth  Lord  Petre  for  life,  with  remaindi 
to  Lord  Waldegrave  to  preserve  contingent  remainder 
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remainder  to  the  use  of  such  one  or  more  of  the  sons  of  1862. 

the  ninth  Lord  Petre,  or  such  one  or  more  of  his  grand-  Petrk 

8onS|  or  both,  or  such  of  his  younger  sons  and  such  of  his  r. 

grandsons,  and  for  such  estates  and  upon  such  conditions  Pictrb. 
as  he  should  appoint  by  deed  or  will ;  and  subject  thereto, 
to  such  other  of  the  uses  in  the  will  and  codicils  of  Lady 
Stourton  as  were  subsisting.  And  as  to  the  Lancashiti 
estates  (subject  to  the  term),  to  the  use  of  the  ninth 
Lord  Petre  in  fee.  This  deed,  so  far  as  relates  to  the 
four  estates  of  Lady  Stourton^  in  effect  followed  mainly 
the  directions  of  her  will,  the  only  deviation  from  the  li- 
mitations in  that  will  being  in  respect  of  the  Lancashire 
estates.  As  to  those,  instead  of  declaring  the  uses 
according  to  the  directions  of  Lady  8tovrtan*$  will,  it 
declares  them  according  to  the  bargain  and  sale  and 
recovery  of  1787.  Besides  the  fee  simple  estates, 
the  deed  of  the  10th  January  1788  deals  also  with  the 
prebendal  leaseholds,  and  those  it  limits  to  the  use  of 
Lord  Waldegrave^  his  heirs  and  assigns,  in  trust  **  for 
such  person  and  persons  as  by  virtue  of  or  under  the 
limitations  thereinbefore  contained  should  for  the  time 
being  be  entitled  to  the  manors  and  other  the  fee  simple 
hereditaments  thereinbefore  granted  and  released,  situ- 
ate and  being  in  the  county  of  York^  to  the  end  and 
intent  that  the  said  leasehold  premises  might  go  and  be 
held  and  enjoyed  with  the  same  fee  simple  hereditaments 
BO  far  as  the  nature  of  the  different  estates,  &c.,  would 
permit.^ 

And  I  may  here  mention,  that  not  only  is  the  leasehold 
property  the  subject  of  a  distinct  operative  part  in  this 
deed,  but  the  subject  of  a  separate  lease  for  a  year. 

The  next  of  the  series  of  deeds  executed  in  1788  is  a 
deed'-poll  of  the  llth  January  1788,  endorsed  on  the 


n 
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1852.  deed  of  the  10th ;  and  by  that  deed-poll  the  ninth  Lord 

P£TRE  Petre  executes  his  power  of  appointment  by  appointing 

V.  the  Yorkshire  estates  comprised  in  the  deed  of  the  lOtb, 

Petrb.  ^q  ^jjg  ygg  Qf  Q^  yfr^  Petre,  his  heirs  and  assigns ;  and 

then  he  appoints  that  Lord  Waldegrave  shall  hold  the 
remainder  and  reversion  expectant  upon  the  death  of 
him,  the  ninth  Lord  Peire  in  the  church  and  tithes,  and 
other  leasehold  premises  for  lives  granted  by  the  deed  of 
the  10th,  in  trust  for  O.  W.  Peire^  his  heirs  and  assigns; 
and  on  that  deed  the  Plaintiff  founds  his  right.  These 
deeds  vested  the  beneficial  interest  in  the  property  com- 
prised in  them  on  the  ninth  Lord  Petre  for  life,  with 
remainder  to  G.  W.  Petre,  Lord  Waldegrave  being  the 
trustee. 

The  next  of  the  series  of  deeds  of  1788  (material  to 
the  present  ease)  are  a  lease  and  release  of  the  14th  and 
15th  January  1788  ;  and  these  deeds  carr}'  into  effect  the 
covenant  entered  into  by  the  ninth  Lord  Petre  kuA  O.  W. 
Petre  on  the  marriage  of  O.  W.  Petre.  Next  comes  the 
most  material  of  the  series,  dated  also  the  14th  and 
15th  January  1788,  a  settlement  by  lease  and  release, 
on  the  second  marriage  of  the  ninth  Lord  Petre  with 
Lady  Juliana  B.  Howard^  an  infant  of  the  age  of 
eighteen.  By  this  settlement  O.  W.  Petre^  who,  subject 
to  his  father's  life  estate,  was  the  owner  in  fee  of  the 
Selby  estate,  joined  with  his  father  in  settling  it  to  the 
use  of  trustees  for  a  term  of  years  for  raising  pin- 
money,  and  subject  thereto  to  the  use  of  the  ninth  Lord 
Petre  for  life,  remainder  to  Lord  Stourton  and  Sir  J. 
C.  Throckmorton^  to  support  contingent  remainders,  and 
after  limitations  to  provide  for  a  jointure,  and  for  pro- 
visions for  the  children,  remainder  to  the  use  of  the  first 
and  other  sons  successively  of  the  ninth  Lord  Petre  by  his 
said  intended  wife,  in  tail  male,  with  an  ultimate  limitation 
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to  the  ninth  Lord  Petre  in  fee.    With  respect  to  this  deed  1852. 

the  PlaintiflTs  contention  is,  that  though  O,  W.  Petre         p  ' 
did  join  with  his  father  in  conveying  the  Selhy  estate,  o. 

he  did  not  convey  his  interest  in  the  leasehold  property,  Petri. 

the  one-third  of  the  great  tithes,  and  the  one-third  of  the 
small  tithes  comprised  in  the  prebendal  leases,  but  that 
those  leasehold  premises  remained  as  previously  settled. 

Before  considering  the  effect  of  that  deed,  I  will  pass 
on  in  the  narrative  of  the  circumstances. — On  the  22nd 
October  1797  G.  W.  Petre  died  intestate,  leaving  several 
children,  of  whom  G.  Petre  was  the  eldest,  and  JET. 
Petre,  the  Plaintiff,  was  the  second  son.  G.  Petre  was 
an  infant  of  the  age  of  twelve,  and  on  the  death  of  O. 
W.  Petre  the  remainder  in  fee  in  the  Craven  estates 
descended  to  G.  Petre^  and  of  course  if  G.  W.  Petre 
had  not  parted  with  the  leasehold  property,  that  also 
descended  on  G.  Petre  as  his  heir.  Now  G.  W,  Petre 
being  one  of  the  lives  in  the  prebendal  lease  of  the  1 5th 
April  1785,  on  his  death  it  was  necessary  to  renew,  and 
then  this  took  place.  The  lease  was  vested  in  Lord 
Wuldegrave  as  trustee  ;  but  the  ninth  Lord  Petre  over- 
looking that,  himself  took  a  renewed  lease  in  December 
1798,  by  which  the  church  and  tithes  and  premises  in 
the  parish  of  Brayton  were  leased  to  him,  the  ninth 
Lord  Petre,  his  heirs  and  assigns,  for  the  lives  of  himself, 
R.  E.  Petre,  and  Edward  R,  Petre.  It  is  material  to 
observe  this,  because  if  the  ninth  \jori.  Petre  had  consi- 
dered that  G.  Petre,  the  son  of  G.  W.  Petre,  was  th« 
person  entitled,  the  probability  is  that  he  would  have 
inserted  the  life  of  G.  Petre,  instead  of  inserting,  as  he 
did,  the  life  of  his  own  infant  son  by  his  second  marriage. 
At  this  time  the  prebendal  lease  of  April  1785  was  still 
in  existence,  in  Loid  Waldegrave.  The  grant  of  this 
renewed  lease  of  course  did  not  put  an  end  to  the 
previously  existing  lease ;  and  if  the  mistake  had  been 
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1852.  discovered  at  the  time,  the  Court  would  have  set  it 

Prtrb  right.     But  the  new  lease  heing  granted  to  the  ninth 

v.  Lord  Petre^  while  there  was  a  subsisting  lease  remain- 

Fetke.         jj^g  jj^  Loj^  Wdldegrave,  had  this  effect,  that  th^ie  were 

at  law  two  concurrent  leases. 

On  the  2nd  July  1801,  the  ninth  Lord  Peire  died; 
and  this  is  a  material  date,  because  on  his  death  the 
remainder,  which  vested  in  O.  Petre,  as  the  Plaintiff 
contends,  became  an  estate  in  possession.  The  ninth 
Lord  Petre  left  a  widow  and  issue  by  his  first  and  second 
marriages.  By  the  first,  12.  E,  Petre  and  ^im  Ca- 
tharine Petre^  and  the  children  of  his  deceased  son; 
of  the  second  marriage,  three  childien,  E.  72.  Petre, 
through  whom  the  Defendant  claims,  and  two  daughters; 
E.  R.  Petre  was  then  seven  years  old.  The  ninth  Lord 
Petre  by  his  will  and  codicils,  appointed  his  widow,  Lady 
Juliana  Barbara^  guardian  of  his  son  E,  R.  Peire.  On 
the  death  of  the  ninth  Lord  Petre^  E.  R.  Petre  entered 
into  possession  (by  his  guardian)  of  the  rents  of  the 
Selby  esta'e,  and  also  of  the  church  and  tithes  of 
Brayton.  That  entry,  according  to  the  Plaintiff's  con- 
tention, was  unlawful. 

The  next  transaction  is  this :  the  ninth  Lord  Petn 
having  been  one  of  the  lives,  the  tenth  Lord  Petre 
takes  a  renewed  lease  dated  the  29th  January  1802,  of 
the  tithes,  &c.,  to  himself^  for  the  lives  of  himself  and 
E.  R.  Petre  and  his  own  infant  son,  afterwards  the 
eleventh  Lord  Petre,  He  does  not  put  in  the  life 
of  G.  Petre^  who,  according  to  the  Plaintiff,  was  the 
person  entitled,  but  that  of  his  own  infant  son.  Then 
by  a  deed  of  the  10th  June  1803,  endorsed  on  the  re- 
newed lease,  and  made  between  the  tenth  Lord  Petre  of 
the  one  part,  and  Lord  Stourton  and  Sir  J.  C,  Throck" 
marton  of  the  other  part,  it  was  witnessed,  that  the  said 
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tenth  Lord  Petre  conveyed  to  Lord  Stourton  and  Sir  /.  1852. 

C,  ThrockmortoTiy  the  hereditaments  and  premises  com-  Petrk 

prised  in  and  demised  by  the  indenture  of  lease  of  the  v. 

29th  January  1802,  to  such  uses,  upon  such  trusts,  and  for  P*trb, 
such  ends,  intents,  and  purposes,  and  under  and  subject 
to  such  powers,  provisoes,  conditions,  charges,  payments, 
limitations,  declarations,  and  agreements  as  limited, 
expressed,  and  declared  or  directed,  and  contained 
concerning  the  same,  in  the  said  indenture  of  re- 
lease of  the  15th  day  of  January  1788.  Now  the 
Plaintiff  contends  that  no  uses  of  this  leasehold  pro- 
perty were  declared,  because  he  says  the  property  was 
not  included  in  it.  However,  at  any  rate,  the  parties 
who  executed  the  deed  declared  that  the  leaseholds 
should  be  held  upon  the  trusts  of  the  settlement. 

The  next  circumstance  to  be  referred  to  occurs  on  the 
30th  July  1807,  when  O.  Petre^  under  whom  the  Plain- 
tiff claims,  attained  twenty-one;  and  if  the  Plaintiff  is 
right,  he  was  then,  at  any  rate,  under  no  disability. 
On  the  29th  March  1809,  the  tenth  Lord  Petre  died. 
On  the  13th  July  1810,  a  renewed  lease  was  taken 
from  the  Prebendary  of  Wistow^  to  Lord  Stourton  and 
Sir  /.  C  Throckmorton^  for  the  lives  of  E.  R.  Petre^ 
TV.  H.  F.  Petre,  and  Charles  H.  Howard.  Here, 
again,  the  life  of  a  stranger  was  put  in  instead  of  the 
life  of  O.  Petre,  which  would  scarcely  be  expected  if 
G.  Petre  was  the  person  whom  the  parties  then  consi- 
dered entitled ;  and  it  is  to  be  observed,  that  the  expense 
of  these  deeds  and  of  the  renewal  fines  was  paid  by  the 
Dowager  Lady  Petre  as  guardian  of  her  son  E,  R. 
Petre,  and  out  of  money  belonging  to  his  estate ;  and  in 
order  to  preserve  the  character  of  personalty  to  these 
monies,  a  deed  was  executed  on  the  14th  July  1810 
between  Lord  Stourton  and  Sir  /.  C.  Throckmorton^  of 

Vol.  I.     N.  S.  c  o 
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tbe  one  part,  and  Juliana  Barbara  Dowager  Lady  Pe 
of  the  other  part.  This  deed  recites  that,  under  the  i 
tlement  of  the  1 5th  June  1788,  E,  R.  Petre  was  entil 
to  the  rents  and  profits  of  the  leasehold  hereditamc 
comprised  in  the  indenture  of  lease  of  the  29th  Janu 
1802 ;  and  it  witnesses  that  Lord  Stourtan  and  Sir  1 
Throckmorton  declared  and  agreed  to  and  with  the  c 
Juliana  Barbara  Lady  Petre,  her  executors,  admii 
trators,  and  assigns,  that  they,  Lord  Stourtan  and  Si 
C.  Throckmorton^  and  the  survivor,  and  the  heirs  of 
survivor,  would  stand  seised  of  and  interested  in  the  c 
leasehold  hereditaments  and  premises  comprised  in 
said  last-mentioned  indenture  of  lease  (viz.  the  least 
13th  July  1810),  with  their  appurtenances,  upon  ti 
from  and  out  of  the  rents,  issues,  and  profits  thereof 
by  mortgage  or  salo  of  the  same,  or  any  part  ther( 
during  the  time  to  come,  &c.,  to  levy  and  raise  the  e 
of  737/.  2s.  Sd,  thereinbefore  mentioned  to  have  b 
paid  for  the  renewal  of  the  lastly  thereinbefore  recited 
denture  of  lease,  and  the  costs,  charges,  &c.,  with  inten 
and  to  pay  the  same  to  the  said  Juliana  Barbara^  I> 
ager  Lady  Petre,  her  executors,  administrators,  or  assij 
and  subject  to  such  payment  upon  the  trusts  limited,  8 
of  and  concerning  the  said  hereditaments  and  premie 
(together  with  others),  in  and  by  the  said  indenture 
settlement  of  the  16th  January  1788  ;  so  that  this  d< 
recites  actually,  that  under  the  settlement  of  1788, 
It.  Petre  was  entitled  to  the  leaseholds. 


So  matters  continued  till  the  28th  of  September  18 
when  B.  It,  Pe/re  attained  twenty-one.  Up  to  that  per 
he  had  been  by  his  guardian  in  possession  since  the  dei 
of  Lord  Petre,  and  he  remained  in  possession  till  18^ 
in  November  1815  he  suffered  a  recovery.  In  J 
1829  B.  R.  Petre  married  the  defendant,  and  by  ind< 
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tures  of  the  17th  and  18th  July  1829,  reciting,  amongst  1852. 

other  things,  that  J?.  R.  Petre  was  seised  of  an  estate         Petrb 
in  fee  simple  in  possession ,  of  all  the  manors  and  other  i^- 

bereditaments  thereinafter  particularly  mentioned,  except  *'''»*• 

certain  parts  thereof,  being  part  of  the  hereditaments  in 
Drayton  aforesaid,  mentioned  in  the  schedule  thereunder 
written,  which  were  held  by  the  said  E.  It.  Petre  under 
a  lea&e  for  Htcs  under  the  prebend  of  the  prebendary  of 
WistoWy  in  the  cathedral  church  of  York,  the  said  E.  R. 
Petre  did  convey  and  assure  to  JV.  H.  P.  Lord  Petre 
and  the  Earl  of  Surrey  and  their  heirs,  certain  fee 
simple  manors,  estates,  and  premises  therein  mentioned 
and  described,  being  of  very  much  greater  annual  value 
than  SOOO/.y  to  hold  the  same  unto  the  said  W.  H.  P. 
Lord  Petre  and  Earl  of  Surrey  and  their  heirs  for  ever. 
Nevertheless,  to  the  use  of  said  E.  R.  Petre  and  his 
heirs  until  the  solemnization  of  the  said  then  intended 
marriage,  and  ft*om  and  after  the  solemnization  thereof, 
to  the  use  of  Henry  Valentine  Stafford  Jemingham 
and  Charles  E.  Jertiingham^  their  executors,  adminis- 
trators, and  assigns,  for  the  term  of  99  years,  upon 
certain  trusts  for  raising  and  paying  the  annual  sum 
of  500/.  by  way  of  pin-money  to  the  said  Defendant 
Laura  Maria  Stafford  Petre;  and  subject  thereto  to 
the  use  of  said  E.  R.  Petre  and  his  assigns,  for  his 
life,  with  remainder  to  the  use  of  said  William  Jffenry 
Francis  Lord  Petre,  and  Earl  of  Surrey,  and  their 
heirs,  during  the  life  of  said  E.  R.  Petre,  upon  trust 
to  support  the  contingent  remainders  thereinafter  limited, 
with  remainder,  to  the  use,  intent,  and  purpose  that 
said  Defendant  Z.  itf.  S.  Petre,  in  case  she  should  sur- 
vive said  E.  R.  Petre,  should  yearly  receive  for  her  life 
one  annual  sum  or  yearly  rent  charge  of  2000/.,  issuing 
and  payable  out  of  all  the  said  hereditaments  and  premises 
thereinbefore  granted  and  released,  such  yearly  rent- 

co2 
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1852.  charge  to  be  in  full  for  her  jointure,  and  in  bar  of  dower, 

freebench,  or  thirds  at  common-law  or  by  custom, 
and  subject  thereto  to  the  use  of  Philip  Avgustvi 
Hanrott  and  John  Wright^  for  the  term  of  500  years, 
for  securing  the  payment  of  such  rent  charge,  witli 
remainder  to  the  use  of  the  first  and  every  other  son 
of  the  body  of  said  E.  R.  Petre  on  the  body  of  said 
Defendant  L.  M.  S.  Petre  to  be  begotten,  severally  and 
successively  in  tail  male,  with  remainder  to  the  use  of  the 
said  E.  22.  Petre,  his  heirs  and  assigns  for  ever.  And  by 
the  said  now  stating  indenture  of  release  and  settlement 
it  is  further  witnessed,  that  for  the  considerations  therein 
mentioned,  said  E.  R,  Petre  did  grant,  bargain,  sell,  and 
release  unto  said  W.  H.  F,  Lord  Petre  and  Earl  of 
Surrey,  and  their  heirs,  all  the  messuages,  lands,  and 
other  hercdiiameuts  particularly  mentioned  in  the  sche- 
dule thereunder  written,  which  were  held  by  said  E.  R. 
Petre  by  virtue  of  any  lease  or  leases  for  lives,  under 
said  prebendary  of  the  prebend  of  Wistow,  and  all  the 
appurtenances  thereof,  to  hold  the  same  unto  and  to 
the  use  of  W.  H.  F,  Lord  Petre  and  Earl  of  Surrey, 
and  their  heirs  and  assigns,  for  the  lives  of  the  persons 
for  whose  lives  the  premises  were  then  held,  and  for  the 
lives  and  life  of  the  survivors  and  survivor  of  them,  sub- 
ject  to  the  payment  of  the  rent,  and  performance  of  the 
covenants  reserved  and  contained  in  the  leases  thereof, 
upon  the  trusts  thereinafter  declared  concerning  the 
same,  viz.,  upon  trust  out  of  the  rents  and  profits 
thereof,  or  by  way  of  mortgage,  to  raise  sufficient  money 
to  pay  the  fines,  fees,  and  expenses  of  renewing  the 
existing  or  any  future  leases  of  said  hereditaments.  And 
it  was  by  the  said  now  stating  indenture  of  release  and 
settlement  declared  that  the  said  trustees,  and  the  sur- 
vivor of  them,  and  the  heirs  of  such  survivor,  should  stand 
possessed  of  the  said  leaseholds,  hereditaments  and  pre- 
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niises,  upon  such  trusts  and  to  and  for  such  intents  and  1862. 

purposes,  as  would  nearest  correspond  with  the  uses  and 
trusts  thereinbefore  declared  concerning  the  said  manors, 
estates,  and  hereditaments  so  thereby  granted  and  re- 
leased as  aforesaid. 

There  was  no  issue  of  the  marriage,  and  therefore  the 
intermediate  limitations  are  immaterial.  By  the  same 
deed,  JE.  R.  Petre  granted  all  the  messuages  in  the 
schedule,  held  by  virtue  of  any  leases.  By  this  settle- 
ment, then,  of  1829,  the  property  comprised  in  it  was,  for 
valuable  consideration,  that  is,  the  consideration  of  mar- 
riage, conveyed  to  Lord  Petre  and  Lord  Surrey^  in  trust 
for  the  benefit  of  himself  and  his  wife,  &c. 

From  that  time  E.  R,  Petre  remained  in  undisturbed 
possession  down  to  the  time  of  his  death ;  and  by  his 
will  he  devised  his  real  and  personal  estate  to  his  wife, 
the  Defendant. 

It  is  admitted  by  the  Defendant,  that  what  was 
done  subsequently  does  not  affect  the  question,  the 
Defendant  claiming  under  the  devise  of  her  husband,  E. 
R.  Petre. 

The  bill  was  filed  on  tbe  23rd  May  1850,  and  the 
Plaintiff  by  that  bill  insists,  that  by  the  effect  of  the  mar^ 
riage  settlement  of  1788,  he  is  entitled  in  fee  to  the  leases 
for  lives.  The  interest  in  remainder  of  O.  Petre^  fell  into 
possession  in  1801  ;  and  the  Plaintiff  claims  as  the  heir 
of  6.  Petre  who  died  without  issue. 

Now  the  first  question  is,  whether  the  leasehold  pro^ 
perty  was  included  in  the  settlement  of  1788.  If  it 
was,  then  there  is  an  end  of  the  Plaintiff^s  case.     That 
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1852.  ijiiestkm  must  of  ecmne  be  tried  bjreTerenee  to  the  words 

of  the  deed  itself.     The  Plaintiff's  cootentioii  is  this. 
He  saja :  there  are  no  words  in  the  deed  of  1788,  mA 
dent  to  pass  the  leaseholds.     I  am  not  now  eooaidering 
whether  it  was  the  imtaUiam  of  the  parties  thai  th^ 
should  pass,  bat  whether  they  did  pass;   whether  tbe 
words  of  the  deed  are  soflBcient  to  pass  the  leasehold. 
The  Pfauntiff,  to  show  ,that  they  are  not,  saja,  that  ii 
the  deed  of  the  10th  January  1788,  whioh  did  pass  the 
leasehold,  there  is  not  <»ily  a  separate  operative  part  but 
a  separate  lease  for  a  year,  ^ipIicaUe  to  the  leaaehoMa. 
It  is  clear  that  in  that  deed  there  wis  enough  to  pass  the 
leaseholds.     But  is  it  equaUy  dear  that  there  are  not  ia 
the  deed  of  the  1 5th,  words  suCBdoit  of  themadves  to  psai 
the  leaseholds?     It  must  be  considered  what  was  the 
nature  of  tbe  property;   the  leases  use  words  whidi 
would  carry  any  hereditament;  bat  did  the  propertj 
in  fact  consist  of  anything  but  tithes!    To  asoertain 
this  I  have  resorted  to  the  two  Endosure  Acta,  the  36 
Geo.  III.  c  76,  and  the  39  Geo.  III.    [His  Honor  re- 
ferred to  them  to  show  that  in  them  the  prop^iy  wn 
treated  as  tithes,  and  proceeded.]     And  in  some  of  the 
deeds  the  leaseholds  are  spoken  of  as  tithes  ;  and  I  con- 
clude, that  in  the  leasehold  property  nothing  but  tithes 
was  comprised.     If  that  is  so,  now  let  us  refer  to  the 
words  of  the  settlement  of  the  15th  January,  1788*  [His 
Honor  referred  to  the  description  of  the  parcels  com- 
prising the  Selby  estate,  and  to  the  words  ^and  ales 
the  parts  or  shares,"  &c.,  (p.  873).]     Then  after  de- 
scribing other  portions  of  property,  come  the  words, 
**  all  and  singular  other  the  fee  simple  manors  or  lord* 
ships,  &c.,  tithes,  rents,^**  &c.,  whatsoever,  devised  by  the 
will  of  Lady  Stourton  (p.  373).     Now  what  were  the 
parts  and  shares  which  Lady  Stourton  had  ?     She  heU 
in  fee  two-thirds  of  the  great  tithes,  and  under  leasee^ 
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one-third  of  the  great  tithes,  and  one-third  of  the 
small  tithes.  As  to  the  words  used,  they  are  in  them- 
selves sufficient ;  besides,  Lady  Stourton  held  no  part  of  v. 
the  small  tithes  in  fee  simple ;  she  had  no  estate  except  Pbtrb. 
leasehold  in  any  such  tithes.  If  the  case  then  stood 
merely  on  the  words,  there  are  words  enough ;  I  am  now 
only  on  the  dry  point  on  which  the  PlaintiiTs  case  is 
based,  that  there  are  no  words  in  the  settlement  capable 
of  comprising  the  property  in  question. 

But  although  the  words  in  themselves  are  enough, 
still,  after  the  words  to  which  I  have  referred,  come  the 
general  words,  '^  all  and  singular,  other  the  fee  simple, 
manors,^  &c.  Now,  it  is  a  fair  argument  for  the  Plain 
tiff  to  say,  on  the  question  whether  the  parties  intended 
the  leasehdd  to  pass,  that  it  was  not  so  intended,  be- 
cause though  the  words  first  used  may  be  large  enough, 
they  must  be  restricted  by  the  subsequent  words.  I 
must  also  give  the  Plaintiff  the  benefit  of  this  argument. 
He  says  the  deed  of  settlement,  in  stating  the  parcels, 
states  them  in  the  same  manner  as  in  the  deed  of  the 
10th  January  1788.  Now  by  the  description  in  that 
deed,  he  argues,  it  was  not  considered  by  the  parties 
that  the  leaseholds  passed,  because  if  it  had  been  so 
considered,  they  would  not  have  introduced  as  they  did 
a  separate  operative  part  to  pass  the  leaseholds ;  no 
doubt  that  is  a  good  argument  on  the  questicm  of  intent' 
Hon,  though  not  on  the  question  whether  there  are  words 
per  $e  of  sufficient  force.  If  then  the  question  between 
the  parties  turned  on  that  dry  question,  I  think  there 
are  sufficient  words  to  pass  the  leaseholds ;  but  non 
constat  that  the  deed  did  actually  pass  them.  To 
ascertain  that,  it  must  be  seen  what,  on  consideration 
of  the  whole,  was  the  intention.  Now  if  1  look  to  the 
intention,  if  it  stood  on  the  deed  alone,  it  wouM  be 
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1S52.  doubtful  whether  it  was  the  intention  of  the  parties 

PsTRB  P^^^  ^^^  leaseholds.     The  winding-up  by  saying,  ^* 

V.  other  the  fee  simple  manors,^  &c.,  leads  rather  to  i 

rsTRS.         inference  that  the  intention  was  only  to  pass  fee  sim 

property. 

But  then  passing  to  the  next  question,  do  I  find  fr 
all  that  took  place  from  and  including  the  time  of  the  e: 
cution  of  the  deed  of  1788  to  the  present  time,  any  indi( 
tion  of  the  inteHtion  of  the  parties!  Of  course  I  coi 
not  construe  the  deed  itself  by  matter  dehors  the  dee 
but  the  question  of  intention  has  a  material  bearing 
another  view,  to  which  I  shall  have  presently  to  ref 
Now  I  find  the  Selby  estate,  the  fee  simple  propei 
clearly  intended  to  pass  by  the  settlement  of  1788,  co 
prised  certain  fee  simple  lands  in  the  parish  of  Brayk 
subject  to  tithes,  and  comprised  two-thirds  of  the  gn 
tithes.  Now  it  is  contrary  to  probability  that  when  t 
parties  were  settling  this  estate,  consisting  of  land  a 
tithes,  they  should  not  intead  to  make  the  two  go  togeUu 
[His  Honor  referred  also  to  the  deed  of  10th  Janua 
1788J.  That  deed  conveyed  the  tithes  and  other  here 
taments  and  premises  comprised  in  the  lease  of  the  Ic 
April  1785  to  Lord  Waldegrave,  in  trust  for  such  p 
son  and  persons  as  by  virtue  of  or  under  the  limitatic 
thereinbefore  comprised,  should  be  entitled  to  the  : 
simple  estate,  thereby  conveyed.  And  then  followed  the 
words,  '^  to  the  intent  that  the  said  leasehold  premii 
might  go  and  be  held  and  enjoyed  with  the  same  fee  sim{ 
hereditaments,  so  far  as  the  nature"  &c.  Though  tl 
is  not  conclusive  as  to  the  intention,  it  is  on  the  wh 
evident  that,  in  the  deed  of  the  10th  January  the  p 
ties  did  mean  that  the  leaseholds  should  go  with  t 
Selby  estates.  Again,  the  ninth  Lord  Petre^  when 
took  a  renewed  lease,  would  naturally  have  put  in  t 
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life  of  the  person  entitled  after  his  own  death,  and  bis 
putting  in  the  life  of  his  infant  son  by  his  second  mar- 
riage, affords  an  inference  that  he  considered  the  lease- 
hold property  would  go  to  that  infant  son.  Add  to  this 
what,  in  my  mind,  is  almost  conclusive,  viz.  the  whole 
course  of  conduct.  On  the  death  of  the  ninth  Lord 
Petre^  it  is  not  G.  Peire  who  enters  into  possession, 
but  E.  R.  Petre^  by  his  guardian ;  that  assumes  that  all 
the  parties  then  supposed  that  E.  R.  Petre  was  entitled. 
Again,  in  the  renewed  lease  taken  by  the  tenth  Lord 
Petre^  he  puts  in  the  life,  not  of  G.  Petre  but  of  his  own 
infant  son.  Then  in  the  transactions  of  1802  and  1803, 
the  deed  of  the  10th  January  1803  assumes  that  the 
trusts  of  the  settlement  of  1788  comprised  the  leasehold 
property,  and  the  fee  and  fines  in  the  renewed  lease  of 
1802  were  paid  by  the  Dowager  Lady  Peire^  as  the 
guardian  of  E.  R.  Petre.  The  deed  of  the  14th  July 
1810  contains  an  express  recital  that  E.  R.  Peire  was, 
under  and  by  virtue  of  the  trusts  and  limitations  con- 
tained in  the  settlement  of  1788,  entitled  to  the  rents, 
issues,  and  profits  of  the  leasehold  hereditaments  and 
premises  comprised  in  the  indenture  of  lease  of  29  th 
January  1802.  And  E.  R.  Petre  on  his  marriage  settles 
the  Selbt/  estates,  including  the  leaseholds.  But  then, 
in  addition,  there  is  this :  the  professional  gentleman  who 
is  alleged  by  the  Plaintiff  to  have  been  the  solicitor  by 
whom  the  whole  series  of  deeds  of  1788  was  prepared, 
and  the  whole  arrangement  carried  into  effect,  was  the 
solicitor  of  the  Petre  family ;  he  knew  what  the  intention 
of  the  parties  was ;  and  unless  I  attribute  fraud  to  him 
I  must  assume  that  he  considered  not  only  that  the 
parties  intended  in  the  settlement  of  1788  to  comprise 
the  leaseholds,  but  that  they  were  so  included. 


1852. 
V— . / 

Petre 

r. 

Petre. 


To  meet  this,  the  Plaintiff  suggests  a  conspiracy  to 
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defraud  G,  Petre  by  purposely  concealing  from  him  t 
deeds  relating  to  the  property;  and  the  parties 
charged  with  fraud  are  not  only  Mr.  Pearson  the  sc 
citor,  but  the  Dowager  Lady  Petre^  the  tenth  Lo 
Peire^  Lord  Surrey^  sSir  /.  Throckmorton^  and  of  coui 
E,  R.  Petre ;  nor  is  the  ninth  Lord  Petre  exempt 
entirely  from  the  charge.  At  present,  on  this  part 
the  subject,  I  will  only  say  that  I  think  the  whole  al 
gation  of  fraud  is  a  pure  and  entire  fiction. 


The  conclusion  to  which  I  come  thus  far  is,  that  i 
the  question  of  intention^  (not  looking  at  it  for  the  pt: 
pose  of  construing  the  deed,)  I  do  not  feel  any  dou 
that  the  parties  intended  the  leasehold  property  to  pa 
with  the  Selhy  estate.  As  to  the  question  on  the  co 
struction  of  the  settlement  of  1788,  whether  the  words 
it  are  suiRcient  to  pass  the  leaseholds,  I  think  there  a 
words  sufiicient ;  but  whether  the  leaseholds  did  actual 
pass,  I  have  some  doubt;  I  incline  to  think  they  di 
and  if  they  did,  there  is  an  end  of  the  question.  B 
even  on  the  assumption  that  the  settlement  did  not  pa 
them,  I  think  the  Statute  of  Limitations  is  a  bar. 


For  the  purpose  of  considering  the  effect  of  the  Statu 
of  Limitations,  I  shall  assume  that  on  the  death  of  tl 
ninth  Lord  PetrCy  the  party  entitled  was  G.  Petre^  tl 
then  infant  son  of  G.  W,  Petre^  and  that  the  entry 
E,  JR.  Petre  by  his  guardian  was  a  wrongful  entry.  Tl 
estate  which  the  Plaintiff  claims  through  G.  W.  Petf 
is  the  estate  which  was  vested  in  remainder  in  O.  f 
Petre,  expectant  on  the  death  of  the  ninth  Lord  Petn 
the  Plaintiff  admits  that  the  Statute  of  Limitations 
a  bar  to  his  claim^  unless  the  case  falls  within  the  251 
or  26th  sections  affecting  express  trusts  or  conccah 
fraud. 
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The  first  question  is,  whether  it  is  within  the  25th 
section.  [His  Honor  read  the  25th  section  of  the  3  &  4 
Will.  IV.  cap.  27,]  and  proceeded.  In  order  to  determine 
the  question  under  tiiat  section,  it  is  necessary  carefully 
to  consider  its  terms.  Now  the  expression  ^^  claiming 
through  him/*  occurs  three  times  in  the  section,  and  has 
in  each  place  the  same  meaning :  it  means  **  deriving 
title,*"  and  that  is  in  accordance  with  the  first,  the  in- 
terpretation clause.  The  25th  section  is  also  confined  to 
express  trusts ;  that  is,  trusts  expressly  declared  by  a 
deed,  or  a  will,  or  some  other  written  instrument ;  it  does 
not  mean  a  trust  that  is  to  be  made  out  by  circumstances; 
the  trustee  must  be  expressly  appointed  by  some  written 
instrument;  and  the  effect  is,  that  a  person  who  is  under 
some  instrument  an  express  trustee,  or  who  derives  title 
under  such  a  trustee,  is  precluded,  how  long  soever  he 
may  have  been  in  enjojrment  of  the  property,  from  setting 
up  the  statute ;  But,  if  a  person  has  been  in  possession,  not 
being  a  trustee  under  some  instrument,  but  still  being  in 
under  such  circumstances  that  the  Court,  on  the  principles 
of  equity,  would  hold  him  a  trustee,  then  the  25  th  section 
of  the  statute  does  not  apply ;  and  if  the  possession  of 
such  a  constructive  trustee  has  continued  for  more  than 
twenty  years,  he  may  set  up  the  statute  against  the  party 
who,  but  for  lapse  of  time,  would  be  the  right  owner ;  that 
is  the  construction  that  I  put  on  the  25th  section  of  the 
statute.  The  section  is  confined  to  the  case  of  a  bill 
being  filed  by  the  eestuis  que  trust  against  express  trus- 
tees, or  those  claiming  under  them ;  that  is,  to  suits 
in  which  the  contest  is  between  those  two  parties ;  and  it 
has  no  application  where  the  contest  is  as  to  a  right  be- 
tween \hQ  eestuis  que  trust  and  third  persons,  not  being 
express  trustees.  If  that  were  not  so,  what  would  be 
the  meaning,  in  the  25th  section,  of  the  words  *'  to  bring 
a  suit  against  the  trustee  ?*'  &c.    The  statute  is  to  apply 
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where  the  contest  is  between  the  cestui  *4fue  trust 
the  person  alleged  to  be  an  express  trustee ;  not  to 
case  where  the  trustee  may  be  a  constructive  trus 
but  is  not  an  express  trustee.     Now  I  will  assume  i 
on  the  death  of  the  ninth  lord  Petrey  G.  Petre 
entitled  to  enter  as  cestui  que  trusty  the  legal  estate  Ix 
in  lord  IValdegrave  as  express  trustee ;  the  ninth  L 
Petre  not  being  an  express  trustee  for  anybody,  took 
lease  of  the  18th  December,  1798.     Now  I  may  assi 
that  if  a  bill  had  then  been  filed  by  G.  Petre,  the  Cc 
would  have  declared  that  the  ninth   Lord  Petre  ' 
a  trustee  for  him  ;  he  was  in  fact  a  constructive  trust 
assuming  that  G.  Petre  was  entitled  beneficially.    Wl 
he  died,  the  tenth  Lord  Petre,  acting  on  the  lease 
1798,  takes  a  renewal,  the  lease  in  Lord  Waldegr 
still  subsisting,  the  legal  estate  being  still  in  him  a 
trustee  on  express  trusts.    The  tenth  Lord  Petre  was 
declared  a  trustee  by  any  instrument ;  and  by  the  d 
of  June  1803,  he  assigns  the  lease  to  trustees  for 
persons  entitled  under  the  trusts  of  the  settlement 
1788 ;  that  is  the  only  express  trust  declared  by 
deed  of  1803  ;  and  if,  as  the  Plaintiffs  say,  there  were 
trusts  of  that  leasehold  property  in  the  settlement 
1788,  then  there  was  no  express  trust  of  them  in 
deed  of  the  10th  June  1803. 


In  1810,  the  fines  and  expenses  on  taking  the  rene\ 
lease  of  the   13th  of  that  month,  were  paid   by 
guardian  of  E^  R,  Petre  out  of  his  monies;   and 
the  deed  of  the   14th  July,  reciting  the  lease  of 
13th,   there   was  an   express   declaration   of    trust 
the  leasehold  premises,  for  such  trusts,  &c.,  as  w 
limited,  expressed  and  declared  of  and  concerning  i 
said  hereditaments  and  premises,  in  and  by  the  tl 
recited  indenture  of  release  and  settlement  of  the  li 
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January  1788^;  that  is,  an  express  trust  for  JS.  R.  Petre^ 

who  was  tenant  in  tail  under  that  settlement.     Now, 

was  the  ninth  Lord  Petre  an  express  trustee  for  the  v. 

Plaintiff?   Was  the  tenth  Lord  Petre  such  trustee!         Pktrb. 

Were  Lord  Stourton  and  Sir  1.  C.  Throckmorton^  the- 

trustees  of  the  deeds  of  the  11th  and  14th  July  1810, 

express  trustees  for  the  Plaintiff!     But  supposing  they 

could  have  been  considered  as  express  trustees,  how  could 

£,  R,  Petre  be  treated  as  a  trustee  at  all  for  G.  Petre  f 

In  the  contest  between  the  present  Plaintiff  claiming 

under    G.  Petre,  and   E,  R.  Petre^  or  those  claiming 

under  him,  there  is  clearly  no  case  of  express  trust. 

There  are  several  cases  on  the  subject  of  the  sta- 
tute, but  they  are  all  cases  of  charges  on  land  (except 
Salter  v.  Cavanagh^  in  1  Dru.  &  Wal.  668,)  or  of  legacies, 
within  the  40th  section,  or  of  annuities.  But  I  may 
refer  to  what  fell  from  Lord  St.Leonards^  in  Law  v.  Bag- 
well,  in  4  Dru.  &  War.  898.  He  says :— "  The  25th 
section  of  the  late  Statute  of  Limitations,  providing 
for  express  trusts,  renders  lapse  of  time  unimportant  in  all 
cases  within  the  section,  that  is  between  the  cestui  que 
trust  and  his  trustee,  unless  the  trust  is  disturbed,  and 
that  disturbance  can  only  be  effected  by  such  a  denial  of 
the  trusts  as  takes  place  when  the  trustee  sells  to  a  third 
party  for  valuable  consideration,  the  property  held  by 
him  in  trust.^  [His  Honor  referred  also  to  the  case  of 
Commissioners  of  Charitable  Donations  v.  Wybrant  (a) 
and  continued]  : — That  case  does  not  apply,  neither  do 
Ward  v.  Arch  (6),  nor  Gaff  v.  Bult  (c).  Francis  v. 
Chrover,  in  5  Hare,  39,  was  a  case  of  an  annuity.  In  the 
case   of    Young  v.  Lord  Waterparhy   reported  in    13 

(a)  2  Jones  &  Lat.  182.  (6)  12  Sim.  472. 

(c)  16  Sim.  323. 
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Sim.  199,  and  6  Jurist,  666,  and  in  10  .Jurist,  1, 
appeal,  the  facts  are  not  fully  reported  in  Simons, 
they  are  very  fully  stated  in  the  6  Jurist.  [His  Ho 
stated  the  fects  of  that  case,  and  continued.j  W] 
that  case  was  cited  from  the  report  in  13  Simons, 
Lord  Si.  Leonards  in  Chappell  v.  Rees  (a),  his  Lc 
ship^s  observation  was  this :  that  it  did  not  appear,  b 
the  report  of  the  case  in  Simons,  whether  the  relatioi 
trustee  and  cestui  que  trust  subsisted  between  the  pi 
having  the  estate  and  the  person  entitled  to  the  mon< 
but  he  presumed  such  was  the  case,  as  the  Vice-Cfa 
cellor  said,  &c.  That  case  came  on  on  appeal  bel 
Lord  Lyndhurst  (&),  and  he  referred  to  the  40th  sect 
of  the  Act,  but  did  not  mention  the  25th.  He  sa 
— ^*  In  this  case  the  term  for  500  years  is  still  in 
trustees,  and  there  is  nothing  therefore  contained 
the  statute  to  prevent  them  from  raising  the  residue 
the  10,000/.  in  the  manner  directed  by  the  settleme 
and  the  money  when  so  raised  would  be  held  by  then 
trustees  for  the  purposes  of  the  settlement,  t.e.  for 
use  and  benefit  of  the  parties  entitled  under  the  set 
ment ;  and  therefore,  as  to  the  two-seventh  shares, 
the  use  and  benefit  of  the  Plaintiff,  the  personal  re[ 
sentative  of  two  of  the  younger  children.  To  a  c 
like  the  present,  between  a  trustee  and  cestui  que  tn 
the  statute  of  William  IV.  has  no  application.  1 
trustee  did  not  hold  adversely  to  the  cestuis  que  trx 
but  for  them  and  for  their  use  and  benefit."  I  refei 
the  case  of  Young  v.  Lord  Waterparh^  on  account 
the  observations  of  Lord  St.  Leonards^  made  in  rei 
ence  to  it  as  it  stood  in  the  report  cited  to  him  fir 
13  Simons ;  but  in  his  Lordship's  Essay  on  the  new  f 
tutes,  he  refers  to  it  at  pp.  41  and  105 ;  in  the  lat 


(fl)  lCJur.417. 


{b)  10  Jur.  1. 
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page  he  says : — *'  In  the  case  of  portions  secured  by  a  term  1 852. 

of  years,  for  example,  where  they  have  not  been  raised  Petre 

within  the  time  of  limitation  under  the  40th  section,  yet  v, 

if  the  term  which  secures  them  is  not  barred,  the  trus-  F«tr«, 
tees  are  not  prevented  from  raising  the  portions,  and 
when  raised,  they  will  hold  the  money  as  trustees  for 
the  children.  In  such  a  case,  between  trustee  and 
cestuis  que  trust  the  statute  has  no  application.  The 
trustees  do  not  hold  adversely  to  the  cestuis  que  trust,  but 
for  their  benefit.^ 

There  are  several  other  cases  which  have  been  cited, 
but  I  abstain  from  commenting  upon  them,  as  I  do  not 
think  they  apply. 

I  am  of  opinion,  on  the  whole,  on  this  part  of  the 
case,  that  it  does  not  fall  within  the  25th  section  of  the 
statute. 

Next,  supposing  that  I  was  of  opinion  that  the  statute 
does  apply,  still  the  right  to  file  a  bill  accrues  at  the 
time  at  which  the  land  shall  have  been  conveyed  to 
a  purchaser:  sect.  25.  Now,  in  1829,  E,  R.  Petre 
being  in  possession,  conveyed  for  valuable  considera- 
tion his  estates,  expressly  including  the  leaseholds  in 
question,  to  trustees  to  certain  uses.  There  was,  there 
fore,  more  than  twenty  years  before  the  bill  was  filed, 
a  conveyance  to  a  purchaser.  If,  therefore,  it  had 
been  even  a  case  of  express  trust,  the  statute  would  not 
apply. 

Then,  does  this  case  come  within  the  26th  section ! 
Firstly,  what  is  meant  by  concealed  fraud  \  It  does  not 
mean  the  case  of  a  party  entering  wnmgfully  into  pos- 
session ;  it  means  a  case  of  designed  fraud,  by  which  a 
party,  knowing  to  whom  the  right  belongs,  conceals  the 
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circumstances  giving  that  right,  and  by  means  of  sv 
concealment  enables  himself  to  enter  and  hold.  1 
Plaintiff  shows  by  his  bill  that  he  knows  what  is  me: 
in  the  statute  by  concealed  fraud,  for  he  alleges  a  a 
spiracy,  in  which  all  the  persons  I  have  named,  in  befi 
alluding  to  this  part  of  the  case,  must  have  been  parti 
I  confess  I  can  see  no  ground  even  suggested  for  concli 
ing  there  was  any  such  conspiracy  or  fraud,  except  i 
single  fact  that  E.  R,  Petre  entered,  and  that  all  part 
have  acted  on  the  assumption  that  he  was  the  pen 
entitled.  [The  Vice-Chancellor  went  in  some  det 
through  all  the  circumstances  of  the  case,  with  refi 
ence  to  the  question  whether  any  fraud  could  be  impi 
ed,  and  concluded  that  there  had  been  no  concealmen 
that  there  was  no  ground  for  supposing  that  all  t 
material  transactions  had  not,  or  at  least  might  not,  wi 
reasonable  diligence,  have  been  known  to  the  Plaintiff 
those  through  whom  he  claimed ;  and  unless  that  cc 
elusion  could  be  arrived  at,  his  Honor  was  of  opinion  tli 
the  26th  section  of  the  statute  did  not  apply.  I: 
Honor  then  continued  :] — I  am  of  opinion,  on  the  who 
^hat  the  statute  is  a  bar  to  the  Plaintiff's  claim.  But 
there  were  no  question  of  the  statute,  if  I  was  proceedii 
on  the  ordinary  principles  applied  to  cases  of  advei 
enjoyment,  consider  the  date  of  the  transactions.  T 
original  deed  on  which  the  Plaintiff  founds  his  claii 
was  executed  so  far  back  as  1788,  sixty-two  years  befo 
the  bill  w^as  filed.  Every  person  concerned  in  the  vario 
transactions  who  could  explain  the  intention  of  t 
parties  to  them,  is  dead.  If  such  a  bill  as  this  had  be 
filed  while  some  of  them  were  living,  and  a  counter  \. 
had  been  filed  by  the  ninth  Lord  Petre^  or  by  E.  , 
Petre,  asking  the  Court  to  rectify  the  settlement 
1788,  can  I  now  conclude  that  the  latter  bill  would  ha 
been  unsuccessful?     Can  T,  after  sixty-two  years  ha 
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elapsed,  and  on  the  materials  before  me,  conclude  that  1852. 

the  Court  would  not  have  directed  the  settlement  to  be  Pstrb 

rectified  so  as  to  include  the  leasehold  property !     Must  «• 

I  not  rather  come  to  an  opposite  conclusion,  if  I  could  *^ktr«. 
come  to  any  ? 

Another  view  which  has  been  justly  pointed  out  by 
the  counsel  for  the  Plaintiff  is,  that  there  is  great  reason 
to  conclude,  as  to  the  appointments  made  by  the  ninth 
Lord  Petre^  that  they  might  have  been  set  aside  as 
frauds  upon  his  power.  Suppose  now  that  immediately 
after  the  death  of  the  ninth  Lord  Petre^  such  a  bill  as 
this  had  been  filed,  the  Plaintiff  insisting  on  his  title ; 
and  suppose  JE.  R.  Petre  had  filed  a  bill  to  rectify  the 
settlement,  insisting  that  the  appointments  were  void. 
If  the  Court  had  come  to  the  conclusion  that  the  ap- 
pointments were  a  fraud  on  the  power,  who  would  have 
been  entitled  \  Why,  all  these  estates  would  have  gone 
to  JE.  R,  Peir€f  the  person  against  whose  right  this  bill 
is  filed.  There  would  be,  at  this  distance  of  time,  as 
much  ground  for  setting  aside  the  appointments  made 
by  the  ninth  Lord  Petre,  as  for  supporting  the  claim  of 
this  bill ;  and  I  can  no  more  now  disturb  the  rights  of 
the  parties,  so  far  as  they  exist  under  one  set  of  the 
deeds,  than  I  can  set  them  up  so  far  as  they  would 
appear  to  exist  under  the  other.  I  am  of  opinion,  there- 
fore, that  on  all  these  grounds,  even  if  the  Statute  of 
Limitations  did  not  apply,  the  bill  must  be  dismissed 
with  costs. 


Vol.  I.     N.  S.  d  d 
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1853: 
3}  St  January. 

^ . ' 

Chancery  Im- 
provement Act. 
Practice. 
Allowance  of 
Income  pending 
a  Suit. 


A  married  wo- 
maoy  haTing  a 
life  interest  to 
her  separate  use 
in  real  estate, 
with  her  hus- 
band cut  timber* 

A  suit  was 
instituted  in  one 
branch  of  the 
Court  to  carry 
into  effect  the 
trusts  of  the  set- 
tlement.    In 
another  branch 
a  suit  was  in 


STACEY  V.  SOUTHEY. 

JL  HIS  was  a  suit  to  carry  into  effect  the  trusts 
settlement.  A  motion  was  made  asking,  among  c 
things,  under  the  57th  section  of  the  Chancery 
provement  Act,  for  payment  to  the  Plaintiff,  pending 
suit,  of  the  income  of  property  limited  to  her  sepa 
use  for  her  life.  It  was  alleged  that  there  was  a  liabi 
on  the  part  of  the  Plaintiff  and  her  husband,  to  the  1 
estate,  in  respect  of  timber  cut  by  the  Plaintiff  and 
husband,  before  the  institution  of  this  suit.  It  appe 
in  this  suit  that  there  was  another  suit  at  the  Roll 
which  it  was  sought  to  charge  the  Plaintiff's  sepa 
income  for  the  timber  cut.  There  was  no  evidenc 
the  value  of  the  timber  cut.  The  total  income  of 
Plaintiff  was  about  180/.  a-year. 

Mr.  Shebbearey  for  the  motion. 


Mr,  Prendergasty  for  the  trustee  of  the  estate^ 
posed  it. 

The  VicE-CnXNCELLOR  said,  under  the  67th  sectic 
the  Act,  he  could  not  decide  on  the  validity  of  the  c 


existence,  in 
which  a  claim 
was  made  on 
the  married  wo- 
man's separate 
use,  in  respect  of 
the  timber  cut. 

the  first  suit  the  '^^  timber.   But  if  the  value  of  the  timber  could  be  as 

Court  could  not  tained,  the  amount  being  brought  into  Court  or  other 

decide  the  ques-  gg^jured  ;  the  remainder  of  the  income  might  be  pai 
tion  as  to  the  ,  ®  ' 

right  to  cut  the    the  Plaintiff,  without  prejudice  to  any  proceedings  in 

timber ;  but  the  other  suit  at  the  Rolls  against  such  income. 

married  woman, 

securing  the 

value  of  the  timber  cut,  was  allowed  her  income  pending  the  suit. 
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RE  RANDALL'S  WILL,  AND  THE  TRUSTEE  1853: 

ACT,   18S0.  17th  Febru^y. 

I  Trustee  Act, 

N  this  case  the  Master,  by  his  report  and  certificate  of  1850. 

the  28th  October,  found  that  two  persons,  Lyder  and     Can^^ructiam. 
Danielly  were  jointly  trustees  under  a  certain  indenture  A.  and  B.,  be» 
of  August  1826,  of  a  sum  of  Long  Annuities,  stand-  i^g  trustees,  the 
ing  in  the  joint  names  of  Lyder^  Daniellj  and  another  that  it  was  un- 
deceased,  and  that  Lyder  and  Daniell  were  such  trus-  certain  whether 
tees  for  the  apph'cants ;  and  that  it  was  uncertain  whe-  j J-j  .  ^^^  g 
ther  Lyder  was  living  or  dead ;    and  that  he  was  a  was  living ; 

trustee  within  the  Trustee  Act.    And  he  certified  that  ^T^"^*,?' 

died,     ileldy 
the  cestuis  que  trusty  the  applicants,  were  entitled  to  an  that  A.  was  not 

order  directing  the  proper  officer  of  the  bank  to  transfer,  ^}^  trustee 

or  join  with  Daniell  in  transferring  the  stock  into  the  |^  4^  1850- 

names  of  A.,  B.^  and  C,  to  be  held  by  them  on  the  and  the  22nd 

trusts  of  the  deed  of  August  1826.     Upon  this  certifi-  wc^on  of  the 

,  Act  did  not 

cate  an  order  was  made,  vesting  the  right  to  transfer  the  apply. 

stock  in  Daniell  alone,  and  directing  him  to  transfer  to 
A.^  B.^  and  C  Before  the  order  could  be  completed 
Daniell  died,  and  a  motion  was  now  made,  on  proof  of 
DanieWs  death,  under  the  22nd  section  of  the  Trustee 
Act,  1850,  for  an  order  that  the  bank  should  transfer  the 
fund  into  the  names  of  A.y  B.,  and  C,  on  the  assumption 
that,  by  the  death  of  Daniell^  Lyder  was,  under  the  Mas- 
ter's finding,  sole  trustee,  and  it  was  uncertain  whether 
he  was  living  or  dead. 

On  the  22nd  of  February,  the  Viob-Chancellob  siud, 
it  appeared  to  him,  upon  careful  consideration  of  the  Act, 
that  he  could  not  strain  the  construction  so  as  to  make 
it  apply  to  the  case  in  its  existing  state.    [His  Honor  re- 

dd2 
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ferred  to  facts  stated,  and  added :] — The  object  is,  1 
I  should  proceed  on  the  footing  that  hyder  is  living, 
a  sole  trustee.  Now  the  term  "  sole  trustee  ^  in  the  i 
has  a  clear  and  definite  meaning ;  it  means  a  person 
ginally  a  sole  trustee,  or  one  who  has  become  sole  ti 
tee  by  surviving.  As  the  matter  now  stands  I  can 
predicate  that  of  hyder ^  as  it  appears  by  the  Mast 
certificate,  that,  at  least  some  time  ago,  it  was  unceri 
whether  he  was  living  or  dead.  I  think  that  the  cas 
not  within  the  Act. 


1853  :  TURNER  r.  BLAMIRE. 

10th  and  11th 
February.^      1^ jj g  ^jj,  j^^  ^,^jg ^^  ^^  j^y  Montague  John  Turner, 

Inelosure  AcU^    behalf  of  himself  and  the  other  persons  entitled  un< 
Consirueticm  of.  ^y^^  ^;,i  ^f  williGm  Turner.     After  stating  the  til 

CommUsioners    (which  was  not  disputed)  the  bill  stated,  that ''  the  Wa 

oflncloture.     cote  estate  (which  was  part  of  the  testator  s  estate),  w 

Under  the  8  &  9  ^^^  ^^^  rights  of  sheep  walk  over  the  adjoining  lands^^ 

Vict.  c.  1 18,  the  duly  conveyed  to  the  testator  in  or  about  the  year  18 

i^ssbners  had"    ^^  ^^^  ^^®"  owner,  the  late  George  Durant,  Esq.  (tl 
made  a  proyi-       commonly  called  Captain  Durant  and  afterwards  Colo 

sional  order,         Durant)^  since  deceased,  and  had  been  in  the  possess 

and  were  pro-  .     ^^  . 

ceeding  to  make  ^^  ^^®  ^^  George  Durant  for  thirty  years  and  upwar 

their  final  prior  to  the  conveyance  to  the  testator,  and  is  described 

disDuted  whe-      certain  title  deeds  relating  to  the  estate  as,  and  is  coi 
ther  the  lands      dered  to  be,  an  ancient  manor  or  reputed  manor.  No  p 

intended  to  be      of  the  estate  is  or  has  been,  at  any  time  within  the  per 

wclosed  by  i 

them  were  with-  ^f  ^'^^y  years  and  upwards,  before  the  24th  day  of  A( 

in  the  Act.  1851,  or,  as  the  Plaintiff  believes,  has  ever  been,  subj 

Held,  that  •* 

equity  would 
not  interfere  to. restrain  them  by  injunction  from  proceeding. 
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to  any  rights  of  common  whatsoever,  or  to  any  gated  or  1853. 

stinted  pastures,  or  held,  occupied,  or  used  in  common        Turner 
during  any  time  or  season,  or  periodically,  or  for  any  v. 

purposes  or  limited  purpose ;  nor  is  the  property,  or  right  Blamirk. 
of  or  to  the  vesture  or  herbage  of  any  part  thereof,  nor 
has  it  been,  at  any  time  within  the  said  period,  nor,  as 
the  Plaintiff  believes,  has  it  ever  been,  during  the  whole  or 
any  part  of  the  year ;  nor  of  or  to  the  wood  or  underwood 
thereof,  growing  thereon,  separated  from  the  property  of 
the  soil  thereof;  nor  does  any  part  of  the  said  estate  con- 
sist, nor  has  it  at  any  time  within  the  said  period,  nor,  as 
the  Plaintiff  believes  ever,  consisted  of  lot,  meadow,  or 
other  lands,  the  occupation  or  enjoyment  of  separate 
lots  or  parcels  of  which  is  or  has  been,  at  any  time 
within  the  said  period,  subject  to  interchange  among 
respective  owners  in  any  known  course  or  rotation,  or 
otherwise;' 

'^  By  an  Act  of  Parliament  passed  in  the  session  of  the 
13th  year  of  her  present  Majesty,  chapter  8,  and  which 
was  passed  without  the  knowledge,  consent,  or  sanction 
of,  and  without  notice  to  the  Plaintiff  and  the  other  pen- 
sons  beneficially  interested  in  the  Woodcote  estate,  under 
the  will  of  William  TSirner^  authority  was  given  to  the 
Inclosure  Commissioners  for  England  and  Wales  to  pro- 
ceed with  the  inclosure  of  certain  lands  in  the  parish  of 
Carshalton  and  hamlet  of  Wallington,  in  the  county  of 
Surrey^  subject  to  the  provisions  of  the  goneral  Inclo- 
sure Acts  then  in  force,  and  John  Nash^  of  Reigate^  in 
the  county  of  Surrey,  was  duly  chosen  and  appointed 
valuer,  to  divide,  set  out,  and  allot  the  lands  subject  to 
be  inclosed.  Part  of  the  lands  of  the  Woodcote  estate 
are  uninclosed,  but  no  part  of  them  is  subject  to  be  in- 
closed, or  otherwise  dealt  with  under  the  special  or  any 
general  Inclosure  Act,  without  the  consent  in  writing  of 
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the  persons  legally  and  beneficially  entitled  thereto  oi 
terested  therein*^ 

^  A  claim  was  duly  delivered  to  the  valuer,  oo  or  al 
the  24th  day  of  May  1851 ,  on  behalf  of  the  Pkmtiff  i 
others  legally  and  beneficially  entitled  to  or  interes 
in  the  Woadcote  estate  and  premiaes,  under  the  ' 
of  William  Turner  deceased  in  respect  of  the  two  8ev< 
rights  of  sheep  walk  over  the  lands  proposed  to  be 
closed  by  the  Act  of  the  13th  of  her  Majesty,  chapter 
but  no  application  or  consent  in  writing  or  otherwi 
under  the  special  or  any  general  Indosure  Acts  or  otii 
wise,  has  ever  been  made  or  given  by  or  on  behalf  of  I 
Plaintiff  or  any  other  person  or  persons  legally  entiti 
to  or  beneficially  interested  in  the  Woodcote  estate,  van 
the  will  of  William  Turner  deceased,  to  the  Comn 
sioners,  Assistant-Commissioner,  or  valuer,  or  any  otl 
person  or  persons  whomsoever,  for  the  purpose  of  sho 
ening  or  rendering  straight  any  boundary  fences  betwe 
the  land  to  be  inclosed,  and  any  adjoining  lands  of  t 
Woodcote  estate ;  or  to  set  out  or  determine  the  boui 
aries  between  the  land  to  be  inclosed  and  such  adjoini 
land ;  or  to  draw  or  define  any  newiine  of  boundary ; 
to  exchange  any  part  of  the  Woodcote  estate  for  any  otli 
land  in  the  same  or  any  adjoining  parish ;  or  to  direct  a 
part  of  the  lands  of  the  Woodcote  estate  to  be  oonviert 
into  or  used  as  a  regulated  pasture,  to  be  stocked  or  c 
pastured  in  common  by  any  other  persons ;  or  to  dire 
any  inquiries  whether  any  proposed  change  of  any  part 
the  Woodcote  estate,  not  subject  to  the  said  Acts  or  a 
of  them,  would  be  beneficial  for  the  owners  thereof;  or 
direct  any  inquiry  whether  any  division  or  allotment 
any  of  the  lands  of  the  Woodcote  estate,  lying  intermix 
with  lands  belonging  to  other  persons,  or  divided  in 
inconvenient  parcels,  would  be  beneficial  to  the  respecti 
owners.'^ 
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'*  The  Plaintiff,  and  others  of  the  persons  beneficially 
interested  in  the  Woodcoie  estate,  have  on  several  occa- 
sions dissented  in  writing  from,  and  personally  by  their 
agents  protested  against,  any  interference  or  dealing  with 
the  lands  of  the  Woodcoie  estate  by  the  Commissioners, 
Assistant-Commissioner,  or  valuer ;  but  notwithstanding 
their  dissent  and  protests,  the  valuer,  by  himself  or  his 
agents,  has  entered  upon  lands  of  the  Woodcoie  estate, 
for  other  purposes  than  those  of  surveying,  valuing,  or 
otherwise  dealing  with  lands  subject  to  be  inclosed  there- 
under, and  without  the  consent  or  permission  of  the 
Plaintiff,  or  any  of  the  persons  legally  or  beneficially  in- 
terested therein,  sunk  and  erected  certain  posts  and  poles 
thereon,  and  altered,  enlarged,  and  diverted  a  certain 
bridle-road,  of  the  width  of  three  or  four  feet,  running 
through  part  of  the  Woodcoie  estate,  through  an  orna- 
mental plantation  thereon,  and  for  that  purpose  cutting 
down  several  trees  on  the  plantation,  and  converting  the 
former  bridle-road  into  a  new  road  of  the  width  of  thirty 
or  forty  feet,  or  thereabouts ;  and  the  valuer  has  in  like 
manner,  and  witJiout  the  consent  or  permission  of  the 
Plaintiff  or  any  of  the  persons  legally  entitled  to  or  bene- 
ficially interested  in  the  Woodcoie  estate,  begun  to  alter, 
straighten,  widen,  and  divert  another  road,  on  and  run- 
ning through  part  of  the  Woodcoie  estate  ;  and  has  pur- 
ported to  allot  certain  of  the  lands  of  the  Woodcoie 
estate,  not  subject  to  be  inclosed,  to  the  owners  of  ad- 
joining lands,  and  given  certificates  of  his  allotments  to 
them ;  and  has  purported  to  set  out,  divide,  and  allot  for 
inclosurea  eonsiderable  part  of  the  Woodcoie  estate  ;  and 
has  drawn  up  a  report  in  writing,  with  a  map  thereunto 
annexed,  purporting  to  specify  all  the  claims  allowed,  and 
all  the  allotments,  exchanges,  and  partitions  made  in  the 
matter  of  the  incbsure,  and  the  roads,  ways,  and  works 
set  out  and  directed  to  be  made  by  him,  and  to  contais 
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all  such  particuluB  io  relation  to  such  allotmenta  (incl 
iog  allotments  of  the  WaodcoU  estate  not  subject  U 
allotted  or  inclosed),  ways,  and  roads,  and  wortcs,  ai 
the  said  Acta  directed,  and  other  directions  and  de 
minatioUB  thereof  purported  to  be  authorixed  for 
purposes  of  the  indosure  \  and  has  signed  the  report 
sent  the  same  with  the  map  to  the  office  of  the  0 
misuouers,  aa  by  the  said  report  and  map  will  appeai 

''  The  CommiBsioners  have  approved  of,  or  intend  fot 
with  to  approve,  of  the  Talner's  report ;  and  the  Tali 
onder  the  direction  of  the  Commiasioners,  has  drawn 
engrossed,  and  mgued,  or  intends  forthwith  to  draw 
engross,  and  sign,  the  award  in  the  matter  of  the  in 
sure,  contuning  hla  report,  or  inteada  to  annex  to 
engrobsment  the  map  referred  to  by  his  report ;  and 
Commissioners  threaten  and  intend  to  confirm  the  aw: 
under  their  bands  and  seal,  unless  restrained  by  the  or 
and  injunction  of  this  honourable  Court."" 

"  The  Defendants,  WiU'uun  Blamirt,  Qeorge  Dor 
and  Henry  Charles  Mulet  are  the  Inclosure  Comn 
sioners  for  England  and  Wales,  duly  appointed."" 


The  bill  then  suggested,  that  if  the  report  and  aw 
of  the  valuer  were  respectively  approved  and  confirmed 
the  Commissioners,  such  confirmation  would  be  concloc 
evidence  that  all  the  directions  in  the  Act  in  relation 
such  award,  aa.A  to  every  allotment,  exchange,  partiti 
and  matter  therein  set  forth  and  contained,  which  ou{ 
to  have  been  obeyed  and  performed  previously  to  si 
confirmation,  had  been  obeyed  and  performed,  and 
such  award  could  thereafter  be  impeached  by  reason 
any  mistake  or  informality  therein,  or  in  any  proceed 
relating  thereunto,  or  on  account  of  any  want  of  any  i 
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tices  or  consent  required  by  the  said  Acts,  or  on  account  1853. 

of  defects  or  omissions  in  any  previous  proceeding  what-        Turnkr 
ever,  in  the  matter  of  the  inclosure,  and  every  allotment,        _     v, 
exchange,  partition,  direction,  matter,  and  thing  specified 
and  set  forth  in  such  award  as  aforesaid  would  be  binding 
and  conclusive  on  all  persons  whomsoever. 

The  prayer  was,  that  it  might  be  declared  that  no  part 
of  the  Woodcote  estate,  late  in  the  possession  and  occu- 
pation of  William  Turner  deceased,  and  included  in  the 
report  of  the  valuer,  was  subject  to  be  inclosed  under  the 
Carshalton  and  Wallington  inclosure  award,  without  the 
consent  of  the  Plaintiff  and  the  other  persons  beneficially 
interested  in  the  Woodcote  estate,  under  the  will  of  their 
grandfather  William  Turner  deceased. 

That  the  Defendants,  ^//iam  Blamire^  George  Darby y 
and  Henry  Charles  Mules,  might  be  restrained  by  the 
order  and  injunction  of  the  Court  from  confirming  the 
award  of  John  Nash,  the  valuer  in  the  matter  of  the 
Carshalton  and  Wallington  Inclosure  Act,  so  far  as  it 
purported  to  affect  such  of  the  lands  of  the  Woodcote 
estate  included  in  the  report  of  the  valuer  as  were  not 
subject  to  be  inclosed  without  the  consent  in  writing  of 
the  Plaintiff  and  other  persons  beneficially  interested 
therein  or  legally  entitled  thereto,  under  the  will  of  Wil- 
Ham  Turner  deceased. 

On  the  question  of  fact,  whether  the  land  in  question 
had  been  subject  to  rights  of  common,  &c.,  within  the 
allegations  of  the  bill,  there  was  much  and  conflicting 
evidence.  Besides  the  question  of  fact,  the  Defendants, 
the  Inclosure  Commissioners,  denied  the  jurisdiction  of 
the  Court  to  stay  the  proceedings  at  all.  They  relied 
for  this,  first,  on  the  1st  section  of  the  13  Vict.  cap.  8, 


40ft  CA3Ea    15  CHA.5CKB.T. 


'ft-  ^5 


if  the  rrs^  li 


inr*iJW"T  zaentioiieci  ia  die  xiiediife  tt  dM  Ai*^  ami 
iunre  in  :fae  aomuii  Koezai  BetMvt  of  dniM  BKaeecdHHii 
eertified  !iiesr  ^imoB  tim  aiek  iwhi»c»  wouid  bt 
fffyrtieat,  but  die  ame  'saamx  be  [iiimimIiI  vitfc  vilii- 
o«t  die  antiioiirr  itf  Piriiamesic :  be  it  efimttmdm  that  tim 
and  several  promeed  indoenrcs  OMttiaoed  is  die  edbe- 
dxde  yy  diie  A.:;c  be  proeeedaii  with."  Thm  eriiwiilr  to 
cIm^  AiTt  mciniied  die  OznAdiam  and  IFaffii^flDn  k- 
dninreTiz.,  die  landxnqiiesdaD.  The  Defiendaote  icEed 
also  on  dK  general  Indaeore  Aet  of  dhe  S  k  9  YieLe. 
Ilil*  Tbev  refared  fat  tim  pnrpeae  to  the  iaUommg 
•eetiooe:  the  ^4du  25di,  26th,  27tli,  33rd,  34cii,  ifth, 
47d^  104th,  and  lOodu 

For  die  Plaintifb,  Mr.  GLuk,  Mr.  Pina,  Mr.  Imdal 
Aikhunm  and  Mr,  VUliers. 

Mr.  Bmeon  and  Mr.  Flemiaf,  for  the  Defendants. 

It  hae  been  decided  that  the  proriaional  order  of  the 
Commimiofieri  is  the  subject  of  appeal  to  a  coort  of  com- 
mon bw.  [They  cited  on  this  point  an  imreported  ease, 
IVhetler  t.  Bishop  of  Wimchester*,  and  referred  to  the 
66th  and  57th  sections  of  S  &  9  Vict.  c.  1 18.]  In  April 
}HiO^  the  A.ssistant-Cominissioner  made  his  report:  thet 

*  The  Beporter  has  been  unable  to  obtain  any  fbrther  ia- 
formatioD  aa  to  thia  caae. 
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was  followed  by  the  provisional  order.     There  was  full  1853. 

notice  of  the  intention  to  inclose;  the  Commissioners  Turner 
made  their  report,  and  the  Legislature  has  sanctioned  v. 

the  whole  transaction  by  the  special  Act,  the  13  Vict.  Blamirb. 
They  argued  that  the  56th  section  gave  ample  appeal 
without  coming  to  this  Court. 

They  relied  also  on  the  special  Act^  the  13  Vict.,  to 
show  that  the  Commissioners  must  go  on,  and  might  be 
compelled  to  do  so  by  mandamus ;  so  that  it  could  not 
be  contended  that  this  Court  would  interfere  to  stop 
them. 

Mr.  Glasse^  in  reply. 

On  the  12th  of  February,  the  Vice-Chanoellor  de* 
livered  his  judgment,  which,  so  far  as  regarded  the  ques- 
tion of  jurisdiction,  was  as  follows: — The  injunction 
that  is  asked  by  this  motion  is  an  injuncticm  to  restrain 
the  Defendants,  who  are  the  Inclosure  Commissioners  of 
JEngland  and  Wales^  from  confirming  the  award  of  Mr. 
John  Nash^  the  valuer  in  the  matter  of  the  Carshaliom 
and  Wallington  inclosures,  so  far  as  it  purports  to  affect 
such  of  the  lands  of  the  Woodcote  estate  as  are  not 
subject  to  be  inclosed  without  the  consent  of  the  Plain- 
tif&  and  the  other  persons  beneficially  interested  therein, 
or  legally  entitled  thereto,  under  the  will  of  William 
Turner  deceased ;  so  that  the  notice  of  motion  of  course 
assumes,  that  if  the  award  of  Mr.  Nash  the  valuer  is 
affirmed,  it  will  affect  some  lands  in  part  of  the  WoodcoU 
estate,  which  are  not  subject  to  be  inclosed  without  the 
consent  in  writing  of  the  Plaintif&  and  the  other  persons 
interested.  And  although  the  notice  of  motion  does  not, 
any  more  than  I  believe  the  bill  does,  point  out  the 
specific  pieces  of  land  which  are  alleged  to  be  portions 
of  the  Woodcote  estate,  which  ought  not  to  be  inclosed 
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Now  it  is  impossible  to  look  at  the  sections  referred  to  of  1853. 

the  Act  without  coming  to  this  conclusion  at  least,  that        Turner 
the  Inclosure  Commissioners  are^  as  they  are  directed  to  v, 

do  by  the  2.5th  section,  to  hold  a  preliminary  meeting  to       Blamire. 
inquire  into  the  expediency  of  mclosing  lands  when  those 
lands  are  fixed  upon  by  them  as  proper  to  be  inclosed.  They 
are  then  to  proceed  to  consider  what  is  suggested  to  them, 
and  the  Assistant-Commissioner,  who  is  the  person  to  hold 
this  preliminary  meeting,  is  to  report  whether  the  inclo- 
sure should  take  place.    It  is  quite  clear,  that  although  the 
Assistant-Commissioner  may  be  liable  to  be  controlled  in 
the  exercise  of  his  judgment,  he  is  at  least  the  person 
in  the  first  instance  to  determine  what  lands  are  to  be 
inclosed  ;  and  when  he  has  determined  what  lands  are 
to  be  inclosed,  and  when   the   general  Commissioners 
upon  his  report  make  a  provisional  order  directing  the 
inclosui*e  to  proceed,  or  stating  that  by  reason  of  their 
being  within  fifteen  miles  of  London  there  must  be  a 
special  Act^  and  that  they  shall  report  to  Parliament 
accordingly,  I  say  the  decision  of  the  Assistant-Commis- 
sioner or  the  general  Commissioners,  as  the  case  may 
be,  is  either  final  and  conclusive,  or  else  an  appeal  is 
given  by  the  Act  of  Parliament.     And  the  Act  of  Par« 
liament  expressly  gives   an  appeal  from  any  decision 
whatever,   whether  it   be   the   Assistant-Commissioner 
or  the  general  Commissioners,  to  a  Court  of  law,  in 
a  certain  mode  pointed  out  by  one  of  the  sections  of 
the  Act.     I  quite  feel  this,  that  this  Court  has  juris- 
diction over  the  Commissioners.     Unquestionably  it  has 
never  been  disputed  that   this  Court  has  jurisdiction 
over  them  ;  but  jurisdiction  in  what  cases  ?     This  sort 
of  case  might  arise ;  I  am  not,  of  course,  using  it  as 
applicable  to  these  particular  gentlemen  who  are  the 
Inclosure  Commissioners.     But  I  can  conceive  a  case 
where  Commissioners  for  a  given  purpose  might  be  pro- 
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eeedii^  in  sach  a  way  as  that  the  parties  were  prednded 
bj  their  mode  of  proceeding  from  ezerdBing  their  ri^ 
V.  of  appeal.     SupposiDg  they  had  so  {Hroeeeded,  or  weie 

about  so  to  proceed,  that  the  parties  who  oi^^  to  hate  a 
r^t  ot  appeal  should  be  excluded  from  tlie  caLerase  of 
that  right — that  is  an  instance  in  whidi,  miqncntionsWy, 
this  Court  would  interfere  to  prer^it  any  snidi  injastiee 
being  done.  But  this  Court  surely  is  not  the  Coort  to 
sit  to  determine  whether  a  particular  acre  of  land  in  esdi 
particular  case  that  is  questioned  before  the  Connii»* 
sioners,  or  whether  a  particular  field  of  five  acres  or  tea 
acres,  is  or  is  not  proper  to  be  inclosed  by  the  Conuoii- 
sioners.  My  own  opinion  is,  that  if  that  were  so,  this 
Court  would  have  nothing  but  bills  i^ipealiog  from  the 
decision  of  every  Assistant-Commissioner  througfaoot 
England  and  JVales^  upon  these  indosures.  I  wish  it 
to  be  clearly  understood  that  I  am  £ur  from  repndiating 
the  jurisdiction  of  this  Court  over  Inclosure  Conmii»- 
si<mers,  any  more  than  other  Conmiissioners.  We  know 
that  bills  have  been  frequently  filed,  and  this  Court  has 
exercised  its  jurisdiction  over  the  Lords  CommissionerB 
of  her  Majesty's  Treasury.  There  was  a  case  of  EUtis  v. 
Earl  Grey  {a)  y  in  which  this  Court  entertained  jurisdie- 
tion  over  the  Lords  Commissioners  of  the  Treasuiy. 
And  there  has  been  a  case  of  a  bill  filed  against  the 
Commissioners  for  the  Adjudication  of  French  Claims,  in 
which  the  Court  interfered  with  respect  to  those  Com- 
missioners. But  it  is  not  to  interfere  with  them  in  the 
legitimate  exercise  of  those  discretions  and  that  authority 
which  are  conferred  upon  them  by  the  Act ;  and  clearij, 
one  of  the  preliminary  jurisdictions  given  to  the  Commis- 
sioners of  Inclosure  is  to  exercise  their  discretion  and 
judgment  in  the  first  place,  whether  lands  which  are  sag- 

(a)  6  Sim.  214. 
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gested  to  them  as  proper  to  be  inclosed  are  or  are  not 
fit  and  proper  to  be  inclosed,  and  of  a  quality  capable  of 
being  inclosed.  But  their  being  supposed  to  err  in  that 
conclusion  does  not  authorise  a  party  to  come  here  to 
appeal  from  that  act  to  the  Court.  The  course  of  pro- 
ceeding is,  that  if  the  Assistant-Commissioners  be  wrong, 
the  party  may  appeal  to  the  general  Commissioners,  the 
chief  Commissioners,  I  may  call  them ;  or  he  may  ap- 
peal direct  from  the  Assistant-Commissioners^  as  well  as 
from  the  general  Commissioners,  to  a  Court  of  law,  by  a 
speedy  process,  and  have  the  matter  determined  in  a 
way  in  which  questions  of  that  sort  are  best  determined, 
by  a  feigned  issue,  which  is  to  go  to  a  jury,  in  which  the 
jury  are  to  have  witnesses  examined  before  them,  and 
are  to  determine  upon  the  facts  which  are  in  controversy. 
It  appears  to  me  that  the  Plaintiff  is  not  entitled  to  the 
injunction  which  he  asks,  on  this  first  ground,  that  he 
has  not  shown  to  me  that  there  is  any  case  here  existing 
which  justifies  this  Court  in  exercising  a  jurisdiction  to 
prevent  the  Commissioners  from  proceeding  in  the  re- 
gular way. 


1853. 
V— .. f 

Turner 

V. 

Blamirk. 
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1853: 
22Dd  February. 

^^ * 

Practice, 

Production  of 

Documents. 


The  18th  sec- 
tion of  the 
Chancery 
Amendment 
Act  does  not 
entitle  a  Plain- 
tiff to  read  an 
affidavit  on  a 
motion  to  pro- 
duce documents, 
to  establish  the 
possession  of 
documents  not 
specifically  ad- 
mitted by  the 
answer  to  be 
in  the  Defend- 
ant's posses- 
sion. 


LAMB  V.  ORTON. 

IN  thifi  case^  on  a  motion  for  production  of  docun 
on  the  answer,  the  Plaintiff  tendered  an  affidavit,  to  i 
the  probability  of  the  Defendant  having  in  his  posse 
a  document ;  the  answer  referring  generally  to  docum 
but  not  admitting  specifically  the  possession  of 
particular  document.  The  plaintiff  relied  on  the 
section  of  the  Chancery  Amendment  Act. 

Mr.  Bagshawe^  for  the  motion. 

Mr.  Bdzalgette^  contri. 

The  Court  ruled  that  the  affidavit  could  not  be  n 
that  the  production  must  be  obtained  on  the  admia 
of  the  answer  only.  On  the  language  of  the  18th  se< 
of  the  Act,  the  Vice- Chancellor  observed,  that  it 
almost  vei'batim  the  same  as  the  language  of  the  clau 
a  common  decree  for  an  account,  where  the  parties 
directed  to  produce  deeds,  &c.  That  in  the  construe 
of  that  clause,  producing  on  oath  has  always  been 
to  mean  the  Defendant's  oath  ;  the  Defendant  is  pi 
his  oath  to  state  how  far  he  admits  the  possession  oi 
cuments ;  it  does  not  mean  the  oath  of  anybody,  but 
that  of  the  party  required  to  produce  the  documentc 
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Between  JOHN  EVANS,  JOHN  PUGH,  and  THO-  1353  s 

MAS  JONES,  Plaintiflfe,  27th,28th,29th, 

andSIstJana- 

AND 


My. 

THOMAS    JONES    SAUNDERS    and    SAMUEL     *  Poioen,  ' 
JONES  EVANS,  Defendants.  Exhmution  qf. 

f  p  A,  bad  a  general 

XHIS  was  a  special  case.     The  statements  were  as  power  of  ap- 
follow :—  pointment  by 

deed  or  will. 

Sbe  made  an 
By  indentures  of  lease  and  release  dated  the  16th  and  appointment  by 

16th  March  1793,  the  release  between  Anne  Evans^  the  po^^  to  revoke 
testatrix  after  named,  formerly  Anne  Letcisy  the  only  and  to  make  any 

child  of  Stephen  Lewis  deceased,  by  Elizabeth  his  former  "^"^  •PP^l°^ 
J  '    '^  ment  by  deed. 

wife,  also  deceased,  of  the  first  part ;  Anne  Lewisy  of  the  She  repeated 
second  part ;  David  Griffiths  and  William  JDavies,  of  the  ^^»  process 
third  part ;  and  John  Tucker  and  William  Rogers^  of  y,-  ^  deed-poll 
the  fourth  part.     After  reciting  that  the  said  Stephen  she  revoked  the 

Lewis  had  then  lately  died  intestate,  seised  for  an  estate  P'^^^^^^g  *P- 
.  .  •  '  pointment,  but 

m  fee  simple  of  and  m  the  several  messuages,  tenements,  made  no  new 
lands,  and  hereditaments  thereinafter  mentioned  and  de-  appointment, 
scribed,  and  that  the  same  on  his  decease  descended  to  ^Hsiiepurport- 
and  became  vested  in  his  daughter,  the  said  testatrix  ed  to  appoint 
Anne  Evans  (and  which   said  messuages,  tenements,  fTuT^Jh^?*^ 
lands,  and  hereditaments  included  a  messuage  or  tone-  first  deed  ex- 
ment,    farm,  and  Ifuids   called   Nanticror/y    being    the  hausted  and  de- 
estate  in  question),  it  was  (by  the  indenture  now  in  oriinnal  power  • 
statement)  witnessed  that  the  said  testatrix  Anne  Evans  and  no  new  ap- 

granted  and  released  to  the  said  David  Griffiths  and  Wil-  pointment  bemg 
°  1  niade  by  the 

Ham  DavieSy  their  heirs  and  assigns,  all  that  one  equal  deed-poll,  and 

no  new  power 
of  appointment  by  will  having  been  reserved,  there  was  no  power 
to  appoint  by  will,  and  the  appointment  on  trust  to  sell  was  bad. 

Vol.  L     N.  S.  ■  ■ 
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undivided  moiety  or  half  part  of  all  and  singular 
several  messuages,  tenements,  lands,  and  hereditam 
thereinafter  mentioned  and  described,  vrith  their  ap 
tenances,  to  hold  the  same  to  the  said  David  Grtj 
and  William  Davies  and  their  heirs  (subject  as  the 
mentioned),  to  the  use  of  the  said  John  Tucker  and 
liam  Rogers,  their  executors,  administrators, 
assigns,  for  the  term  of  200  years ;  and  subject  the 
and  to  the  trusts  thereof,  to  the  use  of  the  said  2 
Lewis  and  her  assigns,  for  her  life,  and  after  her  dec 
to  the  only  proper  use  and  behoof  of  the  said  testi 
Anne  EvanSj  her  heirs  and  assigns  for  ever.  (Then 
lowed  the  trusts  of  the  term,  which,  for  the  purpoi 
the  decision  in  this  case,  are  immaterial.) 


By  indentures  of  lease  and  release,  bearing  date 
18th  and  19th  April  1794,  the  release  between  Jk 
Evans,  widow  and  relict  of  James  Evans^  clerk,  decei 
of  the  first  part ;  John  Evans,  eldest  son  of  the  said  J! 
Evans  deeeasedj  by  the  said  Ufari/  Evans,  of  the  eei 
part ;  the  said  testatrix  Anne  Evans,  by  her  then  n 
and  description  of  Anne  Lewis,  spinster,  only  child 
heiress-at-law  of  the  said  Stephen  Lewis,  of  the  third  { 
William  Rogers  and  David  Griffiths,  of  the  fourth  p 
and  the  said  John  Tucher,  Esq.,  and  Tho7n€is  Evans^  ol 
fifth  part.  In  consideration  of  a  marriage  then  inten 
and  shortly  afterwards  had  and  solemnized,  between 
said  John  Evans  and  the  said  testatrix  Anne  Evans^ 
messuages,  tenements,  lands,  and  hereditaments  i 
tioned  and  described  in  the  hereinbefore-stated  in 
ture  of  the  16th  March  1793,  and  which  included 
said  messuage,  or  tenement,  farm,  and  lands  called  I 
tycroy,  were  by  the  indenture  now  in  statement  lim 
and  assured  to  the  said  William  Rogers  and  Di 
Griffiths,  their  heirs  and  assigns,  (subject,  as  to  one 


■ 
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divided  moiety  or  half  part  thereof)  to  the  estate  for 
life  limited  to  the  said  Anne  Lewis,  the  widow,  by  the  said 
indenture  of  release  of  the  16th  March  1793,  therein  re- 
cited, and  to  the  said  term  of  200  years  thereby  created, 
&c.,  to  the  use  of  the  said  testatrix  Anne  JStmns,  her 
heirs  and  assigns,  until  the  solemnization  of  the  said 
intended  marriage ;  and  after  the  solemnisation  thereof, 
to  certain  uses  in  the  indenture  now  in  statement  men- 
tioned, which  have  determined  or  failed  of  taking  effect ; 
with  remainder  to  the  use  of  the  said  John  Evans  (since 
deceased)  and  his  assigns  for  his  life ;  with  remainder 
to  the  use  of  the  said  testatrix  Anne  Evans  for  her  life; 
with  remainder  to  the  use  of  the  said  William  Rogers 
and  David  Griffiths  and  their  heirs,  during  the  lives  of 
the  said  John  Evans  and  the  said  testatrix  Anne  Evans, 
his  then  intended  wife,  and  the  life  of  the  survivor  of 
them,  in  trust  to  support  contingent  remainders ;  with 
remainder  to  the  use  of  the  said  John  Tucker  and  Tho- 
mas Evans^  their  executors  and  administrators,  for  a  term 
of  500  years,  and  subject  thereto,  with  remainder  to  the 
use  of  the  sons  of  the  marriage  in  tail  successively ;  with 
remainder  to  the  use  of  daughters  of  the  marriage  in  tail, 
as  tenants  in  common,  with  cross  remainders  between 
them  ;  with  remainder  to  the  use  of  such  person  and  per- 
sons^for  such  estate  and  estates^  interest  and  interests^  to 
take  effect  at  such  time  or  times^  in  such  manner  and  form 
as  the  said  testatrix  Anne  Evans,  notwithstanding  her 
coverture^  by  any  deed  or  deeds^  writing  or  writings^with 
or  without  power  of  revocation^  to  he  sealed  and  delivered 
by  her  in  the  presence  of  and  attested  by  two  or  more  cre- 
dible witnesses,  or  by  her  last  will  and  testament  in  writ-' 
ing^  or  any  writing  or  writings  in  the  nature  of  a  wiU,  or 
by  any  codicil  or  codicils  to  be  by  her  signedy  sealed,  and 
published  in  the  presence  of  three  or  more  credible  wit- 
nesses, should  from  time  to  tim^  and  as  often  as  she  should 
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Saunders. 


think  Jit^  devise,  direcif  Umit^  or  appoint ;  and  in  di 
of  such  devise^  direction,  limitaiian^  or  eqppohUmmU^ 
svbject  thereto^  to  the  use  of  Anne  Lewis,  widow 
relict  of  the  said  Stephen  Lewis  (aince  deceased),  fo 
life,  with  remainder  to  the  use  of  the  second  son  of 
mas  Saunders,  with  remainders  orer  sa  therein 
tioned.  Then  followed  the  trusts  of  the  term  of 
years,  which  are  not  material.  The  intended  mar 
between  John  Evans  and  Anne  Lewis  was  duly  « 
nized,  and  John  Evans^  the  late  husband  of  the  test 
Anne  Evans,  died  on  or  about  the  7th  June  1821,  i; 
lifetime  of  the  testatrix  Anne  Evans,  intestate  and 
out  issue. 


r  ^1 

il 


By  an  indenture  of  appointment  dated  5th  June  1 
and  made  between  the  testatrix  Anne  EvanSj  of  thi 
part,  and  the  Rev.  William  Davies  and  Lewis  Eve 
the  other  part,  after  reciting  the  indentures  of  the 
and  19th  April  1794,  and  that  the  testatrix  Annel 
was  desirous  and  had  determined  to  exercise  hei 
power  of  appointment  in  such  manner  as  was  then 
ter  expressed,  subject  to  the  power  of  revocation 
new  appointment  thereinafter  contained,  it  was  (b 
indenture  now  in  statement)  witnessed,  that  the  saic 
tatrix  Anne  EvanSy  in  pursuance  of  and  in  exercise 
execution  of  the  power  or  authority,  powers  or  aut 
ties  given,  limited,  or  reserved  to  her  in  or  by  virt 
means  of  the  said  thereinbefore  in  part  recited  indei 
of  the  19th  April  1794,  and  also  by  virtue  and  in 
cise  and  execution  of  all  and  every  other  power  or  po 
authorities  or  authority,  enabling  her  in  that  \x 
did,  by  the  indenture  now  in  statement,  sealed, 
direct,  limit,  and  appoint  that  the  messuages,  lands 
hereditaments  respectively  comprised  in  and  limitec 
assured  by  the  hereinbefore-stated  indentures  of  the 
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nod  19  th  April  1794,  with  their  appurtenances,  should, 
from  and  after  the  determination  of  the  estate  and  in- 
terest limited  prior  to  the  said  power  of  appointment^ 
remain  and  be  to  the  uses,  upon  the  trusts,  and  for  the 
ends,  intents,  and  purposes,  in  the  indenture  now  in  state- 
ment limited,  expressed,  and  declared  of  and  concerning 
the  same,  that  is  to  say,  after  a  term  of  ninety-nine 
years,  and  certain  annuities  thereby  limited  therein,  as  to 
the  said  estate  called  Nantycroy^  to  the  use  of  Bridget 
Evans  for  life,  remainder  to  the  use  of  the  trustees  Wil" 
liam  Davies  and  Lewis  Evans  during  her  life,  to  preserve 
contingent  remainders,  with  remainder  to  the  use  of  the 
children,  except  any  eldest  son  of  said  Bridget  Evans,  in 
fee  as  tenants  in  common  ;  and,  failing  such  children,  to 
the  use  of  the  eldest  son  in  fee,  with  other  executory 
limitations  over  in  fee  simple.  And  it  was  (by  the  said 
indenture  now  in  statement)  provided,  and  the  said  tes- 
tatrix Anne  Evans  did  thereby  reserve  to  herself,  full 
power  and  authority  at  any  time  or  times  thereafter,  by 
any  deed  or  deeds  to  be  sealed  and  delivered  by  her  in  the 
presence  of  and  to  be  attested  by  two  or  more  credible  wit- 
nesses, to  alter,  vary,  revoke,  determine,  and  make  void, 
either  in  part  or  in  the  whole,  the  direction  and  appoint- 
ment thereinbefore  made  by  her,  and  all  or  any  of  the 
uses  thereinbefore  limited  of  and  concerning  the  said  mes- 
suages, landsy  and  hereditaments  thereby  appointed  or  in- 
tended so  to  be,  or  any  of  them,  or  any  part  thereof;  and 
by  the  same  or  any  other  deed  or  deeds  to  be  sealed,  deli- 
vered, and  attested  as  last  therein  mentioned,  to  mahe  any 
other  direction  or  appointment  which  might  have  been 
made  under  and  by  virtue  or  means  of  the  power  of  ap- 
pointment reserved  to  her  as  therein  aforesaid,  of  and 
concerning  so  much  and  such  part  of  the  said  messuages, 
lands,  and  hereditaments,  and  the  estate  and  interest 
therein,  to  which  such  revocation  should  extend. 
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ic  rscmut  luc  tik  auc 


tauKXtasBi  rf,  vmt  ii?«ver  sue  mdKnrr  ii^ 
Ira  J«w  jEpo&i  fir  lias  mEvtmt  iJ^ua. 
flermdbr  ills'  jMnJr  liiLitiufaefaie  ^eLiiei 

ctlvr  p9V9r  B2»d  scLbcrhr  fmiKRwg  lier  m,  tlttt  fcehaH^ 
IJhe  wd  tesuctrix  jivac  £nBSf  did  ly  i)»  deed  in  viil- 
inr  iK^  ID  Bta:i«m9rL  W  ber  snM,  4c  rproke,  deter- 
no^,  aod  Btske  vviid  all  and  ctctt  tJie  «9e  and  am, 
egjJte  aod  esu.t«&.  trast  sod  tmsts,  povers  and  fimiti- 
tkiDi  IB  the  B»d  tbcTEinbe^Lirp  in  pan  rmted  iadeaian 
of  appcostiDeiDt  oootained  or  tberebr  fimiLed  or  appointed 
of  aod  eoDcenung  all  aod  ererr  the  iim  wiigfiw^  liiidi> 
aad  herfrditaznentft  tberebT  appointed  or  inteoded  w  to 
be.  And  br  the  deed  now  in  statemeDt.  exeeoted  br  the 
aaid  testatrix  Awmt  £raw«,  and  attested  as  aferoaaid,  the 
aatd  testatrix  Anwt  Evans  did  limru  dedare,  and  ap- 
pofot,  that  immediatehr  after  the  exeeotion  of  the  deed 
now  in  statement,  all  the  said  messuages,  lands,  and 
hereditaments  comprised  in  the  hereinbefore-aientioaed 
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indenture  of  the  5th  June  1830,  und  so  limited  and  ap-> 
pointed  as  therein  aforesaid,  with  their  appurtenances, 
should,  from  and  after  the  determination  of  the  estate 
and  interests,  prior  to  the  power  of  appointment  of  the 
said  testatrix  Anne  Evans,  remain  and  be  to  the  uses, 
upon  the  trusts  in  the  indenture  now  in  statement  limited, 
expressed,  and  declared  of  and  concerning  the  same,  that 
is  to  say,  after  a  term  of  ninety-nine  years  j  and  certain 
annuities  thereby  limited  then  as  to  the  said  estate  called 
Nantycroy^  to  the  use  of  the  said  Bridget  JEvans  for 
life,  remainder  to  the  use  of  the  trustees  Alfred  Thomas 
and  Lewis  Evans  during  her  life,  to  preserve  contingent 
remainders,  with  remainder  to  the  use  of  the  children  of 
the  said  Bridget  Evans,  except  the  eldest  child,  as  she 
should  by  deed  appoint,  and,  in  default  of  appointment, 
to  the  use  of  all  such  children,  except  the  eldest  son  in 
fee,  as  tenants  in  common,  and  failing  such  children,  to 
the  use  of  the  eldest  son  in  fee,  with  other  executory 
limitations  over  in  fee  simple.  And  it  was,  in  the  inden- 
ture now  in  statement,  provided,  and  the  said  testatrix 
did  thereby  reserve  to  herself,  full  power  and  authority,  at 
any  time  or  times  thereafter,  by  any  deed  or  deeds  to  be 
sealed  and  delivered  by  her  in  the  presence  of  and  to  be 
attested  by  two  or  more  credible  witnesses,  to  alter, 
vary,  revoke,  determine,  and  make  void,  either  in  j^rt 
or  in  the  whole,  the  direction  and  appointment  therein- 
before made  by  her,  and  all,  every,  or  any  of  the  uses, 
trusts,  intents,  purposes,  powers,  provisoes,  limitations, 
declarations,  and  agreements  thereinbefore  limited^  ex- 
pressed, and  declaredof  and  concerning  the  said  messuages, 
lands,  and  hereditaments  thereby  appointed  or  intended 
so  to  be,  and  by  the  same  or  any  other  deed  or  deeds  to 
be  so  sealed  and  delivered  and  attested  as  therein  last^ 
mentioned,  to  make  any  other  direction  or  appointment 
which  might  have  been  made   under  or  by  virtue  or 
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means  of  the  original  power  of  appointment  r 
to  her  as  therein  aforesaid,  of  and  concemiDg  e< 
and  such  part  of  the  said  mesauagcs,  lands,  and  I 
mentB,  and  the  estate  and  interest  therein  to  whit 
revocation  should  extend. 


By  another  indenture  of  revocation  and  new  a 
ment,  dated  the  16th  July  1835,  and  made  betwi 
said  testatrix  Anne  Evans,  of  the  one  part,  and  i 
Alfred  Thomat  and  Letcis  Eoaru,  of  the  other  pa 
which  last-mentioned  indenture  was  duly  execn 
the  said  testatrix  Anne  Evant,  Alfred  Thonu 
Lewis  Evfuu,  and  duly  attested,  after  reciting  the 
before  mentioned  indentures  of  the  I8th  and  19tl 
1794,  and  the  said  indentures  of  the  6th  June  18 
the  5th  July  1833,  and  that  the  said  tesUtrix  y 
smoMs  of  exercising  the  said  last-mentioned  power  < 
cation  and  new  appointment  in  manner  and  to  thi 
thereinafter  expressed,  it  was  by  the  indenture 
statement  witnessed,  that  by  virtue  and  in  exerci 
execution  of  the  power  and  authority  to  the  said  te 
Anne  Evans  for  that  puqjoae  given,  limited,  or  re 
by  the  therein  lastly  recited  indenture,  and  in  pur 
and  in  exercise  and  execution  of  every  other  pow 
authority  enabling  her  in  that  behalf,  the  said  te 
^tnne  Evans  did  by  the  deed  in  writing  now  in  stal 
by  her  sealed  and  delivered  in  the  presence  of  and  al 
by  two  credible  witnesses,  revoke  and  determine  am 
void  all  and  every  the  use  and  uses,  estate  and  e 
truat  and  trusts,  powers  and  limitations  in  the  said 
thereinbefore  in  part  recited  indenture  of  appoic 
contained,  as  thereby  limited  or  appointed  of  anc 
oeming  all  and  every  the  messuages,  lands,  and  I 
taments  thereby  or  intended  so  to  be  i  and  by  t 
denture  now  in  statement,  by  her  executed  and  at 
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as  therein  aforesaid,  did  limit,  declare,  and  appoint,  that  1853. 

immediately  after  the  execution  of  the  indenture  now  in  Evans 

statement,  all  the  said  messuages,  lands,  and  heredita-  r. 

ments  by  the  said  indentures  of  the  5th  June  1830  and  Saunders. 
5th  July  1833  limited  and  appointed  as  therein  aforesaid, 
with  their  rights,  members,  and  appurtenances,  should 
from  and  after  the  determination  of  the  estates  and  inter- 
ests prior  to  the  said  power  of  appointment  of  the  said 
testatrix  Anne  Evans,  remain  and  be  to  the  uses,  upon  the 
trusts  and  for  the  ends,  interests,  and  purposes  therein 
limited  and  declared  of  and  concerning  the  same,  that  is  to 
say,  after  a  term  of  ninety-nine  years ;  and  certain  annui- 
ties thereby  limited,  then  as  to  the  said  estate  called  Nan^ 
iycroy^  to  the  use  of  the  said  Bridget  Evans^  for  life,  with 
remainder  to  the  use  of  the  trustees  Alfred  Thomas  and 
Lewis  EvansAwnng  her  life,  to  preserve  contingent  re* 
mainders,  with  remainder  to  the  use  of  the  children^  except 
the  firstborn  son  of  the  said  Bridget  Evans,  as  she  should 
by  deed  appoint ;  and  in  default  of  appointment,  to  the  use 
of  all  such  children  except  the  firstborn  son  in  fee,  as 
tenants  in  common  ;  and  failing  such  children,  to  the  use 
of  the  firstborn  son  in  fee,  with  other  executory  limita** 
tions  over  in  fee  simple.  And  in  the  indenture  now  in 
statement  it  was  provided,  and  the  said  testatrix  Anne 
Evans  did  thereby  reserve  to  herself,  full  power  and 
authority  at  any  time  or  times  thereafter,  by  any  deed  or 
deeds  to  be  sealed  and  delivered  by  her  in  the  presence 
of  and  attested  by  two  or  more  credible  witnesses,  to 
alter,  change,  vary,  revoke,  determine,  and  make  void, 
either  in  part  or  in  the  whole,  the  direction  and  appoint- 
ment thereinbefore  made  by  her,  and  all  and  every  or 
any  of  the  uses,  trusts,  intents,  purposes,  powers,  pro« 
visoes,  limitations,  declarations,  and  agreements  therein- 
before limited,  expressed,  and  declared  of  and  concerning 
the  «ame  messuages,  lands,  and  hereditaments  thereby 
appointed  ;  and  by  the  same  or  any  other  deed  or  deeds 
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H.V3.  to  be  »  ^e^i  asfi  JeuTered  and  aerated  as  hat 

£^^^  ur.aed.    i«'j   siake  aaj  odier  direccioiL  or   ^tpointment 

V.  viucii  oiiiii:   iuKve  beai  made  inwier  or    bj  Yirtoe  or 

9AC^DftBa       meaaa  of  the  original  pover  of  appointineat  reaerred  to 

i^r  a*  uiereia  a£>resaid,  of  and  eoueemiiig  ao  modi  and 
aodi  part  of  zne  9kd  measoageaw  landa^  and  faerediu- 
menta,  axui  uie  estate  aad  iiuerest  Umteiii,  to  wiiich 
aoch  revocatkjQ  ahoold  extend, 

Hiat  tbe  said  ^aae  Lemls^  widov,  afterwarda  inter- 
married  wiih  aoii  beeame  the  wife  of  Tkommn  Daeia^ 
E'tq.,  aod  that  the  said  AaMtDiaia  died  oo  the  I2tii 
Aoguat  1S36  in  the  lifetime  of  her  **"TV*rH  the  sud 
ThonuLt  Dories. 

Bj  a  deed-poD  under  the  hand  and  seal  of  the  sud 
testatrix  Amme  Eeams,  dated  the  26th  August  1836,  and 
which  was  dulv  executed  bj  the  said  ^aae  £msu.  and 
duly  attested,  after  reciting  the  said  indentiiTea  of  kaae 
and  release,  dated  re^)ective]j  the  18th  and  19th  April 
171^4,  and  the  indentures  dated  req)ectiTelj  the  5th  June 
1830,  and  the  5th  July  1833,  and  the  16th  July  1835, 
and  that  the  said  testatrix  Amme  Evans  was  desirous  of 
exercising  the  said  last-mentioned  power  of  reTocatioo 
in  manner  and  to  the  effect  thereinafter  mentioned,  it 
was  by  the  deed-poll  now  in  statement  witnessed,  that  by 
virtue  and  in  exercise  of  the  power  and  authority  to  the 
said  Anne  Ecans  given  by  the  said  last  therein  recited 
indenture,  and  in  exercise  and  execution  of  every  other 
power  and  authority  in  anywise  enabling  her  in  that 
behalf,  the  said  testatrix  Anne  Evans^  by  the  deed-poll 
now  in  statement,  sealed  and  delivered  in  the  presence 
of  and  attested  by  two  credible  witnesses,  did  absolutely 
revoke,  determine,  and  make  void  all  and  every  the  use 
and  uses,  estate  and  estates,  trust  and  trusts,  powers 
and  provisoes,  declarations  and  limitations,  in  and  by  the 
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said  lastly  thereinbefore  recited  indenture  of  appointment 
of  the  16th  July  1835  contained,  concerning  the  several 
messuages,  lands,  tenements,  and  hereditaments  therein 
particularly  described. 


1853. 


.  Evans 

V. 

Saunders. 


Anne  Evans  made  her  last  will  and  testament  in  writ- 
ing, dated  the  3rd  March  1848,  and  which  was  executed 
by  her  in  the  presence  of  and  attested  by  three  wit- 
nesses; and  by  the  said  will,  after  reciting  the  herein- 
before stated  indentures  of  lease  and  release,  bearing 
date  respectively  the  18th  and  19th  April  1794,  and 
purporting  to  be  in  exercise  and  execution  of  the  power 
or  authority  so  given  or  reserved  to  her  as  aforesaid,  and 
of  every  and  any  other  power  or  authority  enabling  her 
in  that  behalf,  she  the  said  Anne  Evans  did  give,  devise, 
direct,  limit,  and  appoint  unto  the  Plaintiffs,  and  to  their 
heirs  and  assigns,  all  that  messuage  or  tenement,  farm 
and  lands,  with  the  appurtenances  thereunto  belonging, 
commonly  called  and  known  by  the  name  of  Nantycroy^ 
situate,  lying,  and  being  in  the  parish  of  Verwicky  in  the 
county  of  Cardigan^  upon  the  trusts,  intents,  and  pur- 
poses following :  (that  is  to  say),  upon  trust  that  they 
the  said  Plaintiffs,  and  the  survivors  and  survivor  of 
them,  and  the  heirs,  executors,  or  administrators  of 
the  survivor  of  them,  and  their  and  his  assigns,  should  as 
soon  as  conveniently  might  be  after  the  said  testatrix's 
death,  sell  and  absolutely  dispose  of  the  same,  either 
together  or  in  parcels,  &c.,  and  to  convey  and  assure  the 
premises  which  should  be  so  sold  to  the  purchaser  or 
several  purchasers  thereof,  and  their  heirs,  or  otherwise 
as  he,  she,  or  they  should  direct  and  appoint.  And  the 
said  testatrix  Anne  Evans  appointed  the  said  Plaintifis 
executors  of  her  said  will. 


The  testatrix  Anne  Evans  departed  this  life  on  the 
28th  May  1848.  without  having  altered  or  revoked  her 
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1853.  said  will,  and  the  same  was,  on  the  13th  July  1848, 

duly  proved  by  the  said  Plaintiffs,  the  executors  of  her 
said  will,  in  the  proper  Ecclesiastical  Court,  and  they 
Saunders,      thereby  became  and  now  are  the  sole  legal  personal  re- 
presentatives of  the  said  testatrix. 

The  Plaintifls  accepted  the  trusts  of  the  said  will  of 
the  said  Anna  Evans. 

The  Plaintiffs  did,  upon  the  death  of  the  said  testatrix 
Anne  Evans,  enter  into  the  possession  or  receipt  of  the 
rents  and  profits  of  the  real  estate  called  Nanttfcroy  aSore- 
said,  claiming  to  be  entitled  thereto  as  trustees  under  the 
said  will  of  the  said  Anne  Evans,  and  claiming  to  be  en- 
titled  in  execution  of  the  trusts  reposed  in  them  by  the 
said  will  of  the  said  testatrix  to  sell  the  same,  did  accord- 
ingly, on  the  28th  October  1848,  put  up  the  said  estate 
called  Nantycroy  to  sale,  and  the  said  Defendant  Samuel 
Jones  Evans  was  the  highest  bidder,  and  was  declared  the 
purchaser  of  the  said  estate,  at  the  said  sale,  at  the  price  or 
sum  of  20 1  Of.  The  said  Defendant  Samuel  Janes  Evans 
objected  to  complete  the  said  purchase,  because  he  was 
advised  that  under  the  circumstances  herein  appearing  the 
will  of  the  said  testatrix  Anne  Evans  was  not  an  effectual 
or  valid  appointment  or  devise  of  this  estate  called  Nanty- 
croy  to  the  Plaintiffs  John  Evans,  John  Pvgh^  and  Tho- 
mas Jones,  and  that  the  said  Plaintiffs  were  therefore 
unable  to  make  a  good  title  thereto  in  fee  simple  ;  but 
save  such  objection  and  the  satisfaction  of  the  trust  term 
of  five  hundred  years  created  in  favour  of  the  said  John 
EvanSi  2is  in  the  said  indenture  and  hereinbefore  is  men- 
tioned, the  Defendant  Samuel  Jones  Evans  was  content 
with  and  had  accepted  the  said  title. 

David  Hughes  Saunders  was  the  second  son  of  the 
said  Thomas  Saunders,  which  said  David  Hughes  Saun* 
ders  departed  this  life  in  the  month  of  November  1828  in 
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the  lifetime  of  the  said  testatrix,  having  in  his  lifetime 
been  married,  and  had  lawful  issue,  and  leaving  Thomas 
Jones  Saunders^  his  eldest  son  and  heir-at-law  him  sur- 
viving, and  the  said  David  Hughes  Saunders  did  not  bar 
the  estate  tail  limited  to  him  in  the  said  estate  called 
Nantycroy  by  the  said  indenture  of  settlement  of  the 
19th  April  1794,  and  such  estate  tail,  unless  defeated  by 
the  due  execution  of  the  powers  in  the  said  settlement 
also  contained,  descended  upon  and  is  now  vested  in  the 
said  Thomas  Jones  Saunders. 

The  said  Thomas  Jones  Saunders  is  still  living,  and 
is  a  Defendant,  and  contends  that  he  is  entitled  to  the 
said  estate  called  Nantycroy  as  tenant  in  tail  under  the 
uses  declared  by  the  said  indenture  of  the  18th  and  19tb 
April  1794,  by  reason,  as  he  alleges,  that  under  the  cir- 
cumstances herein  appeared  no  valid  appointment  of  the 
said  estate  has  been  made  by  the  said  testatrix  Anne 
Evans. 

The  Plaintiffs,  as  such  devisees  and  executors  as 
aforesaid,  submit  that  the  appointment  made  by  the 
said  testatrix  Anne  Evans  by  her  said  will,  of  the  said 
estate,  under  the  power  reserved  to  her  by  the  said 
indenture  bearing  date  the  19th  April  1794,  is  valid,  and 
that  the  said  appointment  ought  to  be  carried  into  effect ; 
and  if  not,  then  the  said  Plaintiffs,  as  the  legal  personal 
representatives  of  the  said  testatrix,  submit  that  they  are 
entitled  to  have  the  sum  of  400/.  and  the  interest  due 
thereon  from  the  decease  of  the  said  Anne  Davies, 
formerly  Anne  Lewis^  widow,  raised  by  sale  or  mortgage 
of  the  hereditaments  comprised  in  the  said  term  of  two 
hundred  years  created  by  the  said  indentures  of  the  15th 
and  16th  days  of  March  1793. 

The  statement  of  the  points  for  decision  was  as  fol- 
lows : — Under  the  circumstances  aforesaid  it  had  been 
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Mr.  Daniell  and  Mr.  Oreene,{or  Thomas  Jones  Saun- 
ders, claiming  in  default  of  appointment. 

The  appointment  was  but  for  life,  with  a  general  power 
of  appointment.  What  was  the  effect  of  the  first  appoint^ 
ment  by  the  deed  of  1 830  ?  It  was  completely  to  exercise 
and  exhaust  the  power,  and  after  that  there  could  be  no 
power  under  the  original  power  to  appoint  by  will  any  more 
than  by  deed.  Any  appointment  now  to  be  made  must 
be  in  pursuance  of  the  new  powers  reserved ;  Mrs.  Evans 
might  have  reserved  a  power  of  new  appointment  in  any 
form.  She  did  reserve  a  power  of  appointment  by  deed 
only  ;  then  by  the  deed  of  1 833,  she  exercises  her  new 
power  of  appointing  by  deed,  reserving  another  power 
to  appoint  by  deed  and  by  deed  only.  Then  by  the  deed 
of  1835  she  does  the  same.  Then  the  deed  of  1836 
simply  revokes  the  uses  of  the  deed  of  1835. 

[The  Vxce- Chancellor. — Had  she  not  power  still  to 
appoint  by  deed  under  the  deed  of  1836 !] 

Yes,  she  had  power  to  do  so  by  deed^  but  not  by  will. 

They  cited  Hele  v.  Bond  (a),  to  show  that  the  deed 
of  1830  was  a  complete  exercise  of  the  original  power, 
and  that  any  new  appointments  must  be  under  the  par- 
ticular power  reserved  by  that  deed ;  Sug.  Powers,  vol.  1, 
6th  edition,  117,  470.  They  referred  in  particular  to 
pp.  462,  463  of  vol.  1. 

Mr.  Olasse  and  Mr.  Beavan^  for  the  Purchaser. 
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1853. 


Evans 

p. 

Saunders 


Mr.  MalinSf  in  reply. 

By  the   original    settlement,   the  power  was  quite 
general.     By  the  exercise  of  her  power  in  the  deed  of 

(a)  2  Sug.  Powers,  App.  575. 
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1  ^Z.  1  ^3(».  If  r&.  ExHrmM  reaerred  to  htiitilf  the  power  to  rerob 


SArMi^tKft. 


£,  ^^  or  »her.  or  i^iy  the  entiretj  of  tlie  deed.     Tlie  eieraK 

r.  oT  tbe  pov€!r  of  rerocBSaon  sets  iip  tlie  old  okb.     Bj  the 

dcsed  of  ISS3  she  do»  rerolce  everytlni^  eootained  ■ 
ti»e  deed  of  1 S30,  iododiqg  Uie  poiFer  of  new  ippoint- 
iDeoi.  and  tberebr  rprh-et  aO  tlie  iujlu  <tf  the  eettlemoit, 
azkd  brtfast  sbeftgmin  reaerFesto  herself  power  to  lefob 
gcDer&Dr.  and  to  mppoiDt  br  deed. 

Bv  the  deed  of  Jnhr.  ISSS,  die  rerokes  the  deed  rf 
1S33.  Sbe  BTo^ds  the  «bo}e  eootefitB  of  that  deed^R- 
serring  to  beraeif  agaxo  pover  to  revoke  and  to  make  t 
Dew  afiponitxDeDt.  On  tbeae  instrumepta  the  mt^tJM 
is  clear  DCft  to  make  a  final  settlement. 

TbeD  as  to  the  eSect  of  the  deed  of  1 836,  it  leroka 
ereniibing  in  the  deed  of  1S35 ;  inchidaig  the  power  of 
reappc'iDtix>ent.  She  never  intended  to  abridge  ber 
origina]  power,  nor  does  she ;  she  has  aimply  m^  a 
series  of  appoiDtments.  which  she  has  reaerred  to  hendf 
power  to  destroy :  she  has  destroyed  them,  and  b?  so 
doiDg  sbe  left  sDhsssting  or  rerired  the  original  power  to 
appoint  bv  ^ilL  and  her  will  is  therefore  good.  (Tliey 
cited  Sheffield  t.  Donop  (a).) 

Mr.  Greeme,  in  reply,  on  the  case  of  Skeffieli  ?. 
Donop.  That  case  related  only  to  personal  estate. 
In  that  case  too,  there  was  no  expression  that  new  powen 
bboold  be  exercised  in  any  particular  form.  In  fiii<^  case 
there  is  a  particular  power  which  is  not  revoked,  and  no 
other  power  can  be  implied ;  the  point  here  is  simply 
this :  All  the  original  limitations  under  the  exereise  of 
the  powers  are  gone  ;  and  there  remains  only  the  power 

(«)  7  Hare,  42. 
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to  appoint  by  deed  left  subsisting  by  the  deed-poll,  and 
that  power  is  to  be  interpolated  in  the  original  settle- 
ment. It  has  never  been  exercised,  and  therefore  those 
entitled  in  default  of  appointment,  take. 

On  the  26th  of  February  the  Vice-Chancellor  de- 
livered the  following  judgment : — 

The  first  question  raised  in  this  special  case,  is,  whe- 
ther the  will  of  Anne  Evans  operated  to  pass  certain  real 
estate  by  way  of  appointment;  which  depends  on  the 
question,  whether,  at  the  time  of  the  execution  of  the 
will  and  of  the  death  o(  Anne  EvanSy  she  had  power  to 
appoint  by  her  will. 

The  facts  bearing  on  the  question  are  these  :  By  inden- 
tures of  lease  and  release,  dated  the  18th  and  19th  April 
1794,  being  the  settlement  made  on  the  marriage  o{Anne 
Evans  with  J,  EvanSy  certain  real  estate  of  which  she 
was  seised  in  fee,  was  conveyed  to  various  uses,  which  it 
is  not  necessary  here  to  mention,  as  they  have  become 
exhausted,  with  remainder  to  the  following  uses.  [The 
Vice-Chancellor  stated  the  uses  set  forth  in  p.  417.] 

The  marriage  took  place  ;  there  were  no  children ;  the 
husband  died;  and  Anne Evans^  being  a  widow,  executed 
a  deed,  dated  the  5th  June  1800,  by  which  she  exer- 
cised the  general  power  reserved  by  her  marriage  settle- 
ment, reciting  that  deed,  and  the  power  given  to  her ; 
that  she  was  desirous  to  exercise  it,  &c.  [The  Vice- 
Chancellor  stated  the  material  parts  of  the  deed  referred 
to  in  p.  418.] 

Then  she  repeated  the  same  process,  by  another  deed 
dated  the  5th  July,  1833.     In  that,  she  exercised  her 
Vol.  I.     N.  8.  f  f 
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9. 

Saiinders. 
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1853.  power  of  revocation,  and  appcunted  new  uses,  and  again 


V. 


Evans         reserved  a  power  of  revocation  and  new  appointmeu. 


r. 


Saunders.  xhen  by  a  deed  dated  the  16Ui  Joly,  18S5,  the 

process  was  again  gone  through.  And  then  by  the  hsi 
deed,  which  was  dated  the  26th  Angost  1S36L  by  vfaick, 
reciting  all  the  prior  instruments,  and  reciting  oiher 
matters,  it  was  witnessed,  &c.  [The  Vice-Clianee&fir 
stated  the  terms  of  the  deed  referred  to  in  p.  424.] 

By  this  deed,  then,  she  exercised  her  power  of  relo- 
cation, but  did  not  exercise  her  power  of  new  appoint- 
ment. 

Afterwards  she  made  her  ^ill,  dated  the  Srd  Marck 
1848,  and  thereby  she  directed,  limited,  &c  [The  Viee- 
Chancellor  stated  the  appointment  on  trust  for  aale  set 
out  in  p.  425.]  If  Mrs.  Evans  had  power  to  appoint, 
the  will  was  undoubtedly  a  valid  execution  of  the  power; 
but  the  question  is,  whether,  when  she  made  her  wiD, 
she  had  any  power  so  to  appoint ;  whether,  in  other 
words,  the  original  power  in  the  settlement  of  17M 
was  at  the  time  Mrs.  Evans  made  her  will,  an  eioBtr 
ing  power.  In  order  to  come  to  a  conclusion  on  this 
question — a  question  which  is  by  no  means  dear,  and 
on  which  I  do  not  find  that  there  is  any  direct  anthoritj 
— it  is  necessary  to  consider  what  is  the  effect  of  each  of 
the  several  instruments  that  have  been  executed* 

Now,  what  is  the  effect  of  the  deed  of  1830,  the  fiist 
deed! 

It  must  be  recollected  that,  at  the  time  of  the  ex- 
ecution of  the  deed  of  1830,  by  virtue  of  the  settle- 
ment of  1794,  and  of  the  events  which  had  happened,  the 
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lands  in  question,  at  the  date  of  that  deed  of  1830,  stood 
limited  to  the  use  of  Anne  Evans  for  her  life,  with  remain- 
ders, &c.  [The  Vice-Chancellor  referred  to  the  uses  set 
out  in  pp.  418  and  419.]  Then  there  was  the  general 
power,  and  in  default  of  appointment,  remainders  over. 
The  power  enabled  her  to  appoint  in  fee  by  deed  or  will. 
It  has  been  suggested  that  the  power  to  appoint  by  deed 
or  by  will,  might  be  considered  as  two  powers :  one  a 
power  to  appoint  by  deed,  and  another  to  appoint  by  will. 
It  appears  to  me  that  there  is  no  foundationf  for  that  sug- 
gestion. The  power  to  appoint  by  deed  or  will  is  a  single 
power :  the  party  has  an  option  to  appoint  by  one  or 
other  of  two  distinct  instruments,  but  he  has  not  two 
powers.  Mrs.  Evans  had  an  option,  indeed,  to  exercise 
her  power  partly  by  deed  and  partly  by  will.  She 
elected  to  execute  the  power  by  deed,  and  did  execute 
the  deed  of  1830  expressly  for  the  purpose  of  exercising 
her  power,  and  thereby  limited  estates  to  uses,  amounting 
to  a  limitation  of  the  fee. 


1853. 

^ .— ' 

Evans 

V. 

Saunders. 


Now  if  she  had  stopped  there,  the  effect  would  be 
clear :  according  to  the  well-known  rule,  the  new  u^fis 
thus  created,  must  take  effect  as  if  they  were  intro- 
duced into  the  deed  of  1794,  in  lieu  of  the  power  of 
appointment,  and  of  the  estates  created  by  that  deed  in 
default  of  appointment ;  the  lands  in  question  would  then 
have  stood  limited  thus :  to  the  use  of  Anne  Evans  for 
life,  with  the  remainders  preceding  the  power,  and  then 
remainder  to  the  new  uses,  &c. 


That  would  have  been  clearly  the  effect,  if  the  deed  of 
1830  had  stopped  with  the  execution  of  the  power.  But 
then  the  effect  would  also  be,  that  the  original  power 
contained  in  the  settlement  of  1794  would  be  at  an  end, 

ff2 
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1853.  so  that  it  would  be  imposuble  to  mmke   any  fbtiire  ap- 

EvANs  pointment  under  that  power,  either  by  deed  or  fay  w3L 

r.  But  the  deed  did  not  stop  at  the  execution  of  the  power: 

Saun  DERS.      j^  ^gjj^  Qjj  ^Q  reserve  to  Anne  Evans  m  power  by  deed  onlj, 

to  revoke  the  uses  appointed,  and  m  power  by  the  sune 
deed  or  by  any  other  deed,  to  make  any  other  appoint- 
ment :  she  reserved  to  herself  the  power  of  revokii^  the 
uses  of  the  deed  of  1S30,  and  of  subetituting  any  other 
uses ;  and  I  refer  to  what  might  have  he&i  done 
under  the  deed  of  1794,  only  made  in  order  to  point 
out  what  was  the  extent  of  the  new  power.  Then  the 
question  is,  did  the  reservation  of  the  new  power,  in  loy 
way  keep  alive,  or  did  the  subsequent  exercise  of  that 
new  power  restore,  the  original  power  of  mppointment  of 
the  settlement  of  1794! 

Now  here  I  must  observe,  that  whether,  where  a  power 
of  revocation  alone  is  reserved,  there  is  or  is  not  a  power 
of  new  appointment, — when  both  are  resenred,  they  ire 
two  distinct  powers :  a  power  of  revocation  may  exist 
and  be  exercised  without  a  power  of  new  mppointment 

And  another  observation  which  occurs  is  this :  tint 
a  power  of  new  appointment  reserved  in  a  deed  exercising 
a  genei*al  power  of  appointment,  is  a  new  power,  quite 
distinct  from  the  original  power. 

It  is  true  that  when  the  power  is  exercised,  the  uses 
created  are  served  out  of  the  original  seisin,  jost  as  the 
uses  created  under  the  original  power,  are  served  out  of 
that  seisin.  But  still  the  power  so  reserved  is  a  new 
power.  That  this  is  so,  is  clear  from  the  following  con- 
siderations : — 

A  new  power  of  revocation  may  be  so  reserved  as  to 
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be  capable  of  being  exercised  by  different  species  of 
instruments,  and  with  different  formalities  from  those 
required  by  the  original  power;  it  may  be  reserved 
even  to  different  persons:  this  would  be  impossible  if 
the  power  of  new  appointment  were  the  same  power 
as  the  original  power.  It  must,  therefore,  be  a  distinct 
power.  But  if  it  is  a  new  and  distinct  power  when 
required  to  be  exercised  with  different  formalities,  or 
by  different  persons,  it  cannot  be  less  a  distinct  power 
because  it  may  be  exercised  with  the  same  formalities, 
or  by  the  same  person.  If,  then,  the  power  of  new 
appointment  reserved  by  the  deed  of  1830  was  a  new 
power,  was  the  original  power  contained  in  the  settle- 
ment of  1794  still  subsisting  after  it  had  been  exercised, 
and  a  new  power  liad  been  created ! 


1853. 


Evans 

V. 

Saunders. 


In  considering  this,  I  must  observe,  firstly,  that  it  is, 
to  say  the  least,  very  questionable  whether  it  is  legally 
possible  for  two  distinct  general  powers  of  appointment 
in  fee,  to  coexist  in  the  same  donee ;  and  it  is  equally 
unintelligible  how  they  could  co-exist,  whether  the  two 
powers  are  to  be  exercised  by  the  same  instrument 
or  by  different  ones.  But  suppose  an  original  power  to 
appoint  in  fee,  exercisable  by  deed  attested  by  two  wit- 
nesses ;  and  a  new  power  to  appoint  the  same  fee  exer- 
cisable by  deed  also,  but  attested  by  one  witness :  suppose 
it  possible  that  two  such  general  powers  can  coexist,  what 
is  there  in  the  case  before  me  to  produce  that  effect ! 
What  is  there  in  the  deed  of  1830  applicable  to  the 
original  power,  to  cause  it  to  retain  its  vitality,  and  be 
still  capable  of  being  exercised !  If  the  intention  is  to 
be  looked  at,  there  is  no  evidence  or  indication  of  any 
such  intention  in  the  deed  of  1830;  on  the  contrary, 
the  very  opposite  intention  is  to  be  collected  from  the 
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reservation  of  a  new  power.  If  Anne  JSkHms 
tended  to  preserve  the  original  power  of  the  settle 
of  1794,  she  surely  would  not  have  carried  out  thi 
tention  by  creating  a  new  power  of  appointment : 
clear  that  there  was  no  intention  on  her  part  to  prei 
the  original  power,  even  assuming  tiiat  she  could 
done  so. 

i 

Another  argument  against  the  continued  existen 
the  original  power,  is  derived  from  the  clearly  establi 
rule  of  regarding  the  uses  created  by  a  deed  ezerc 
a  power,  as  embodied  in  the  deed  creating  the  powe 


*■■! 
1 


If  the  deed  of  1830  had  reserved  no  power  of  rei 
tiun,  the  uses  of  that  deed,  if  inserted  in  the  dee 
1794^  would  be  substituted  for  the  original  power, 
all  the  uses  created  by  it  in  default  of  appointment ; 
then  the  original  power  would  be  exhausted.  If 
would  be  the  effect,  if  there  had  been  no  power  of  i 
cation^  the  addition  of  that  power  cannot  alter  the  < 
so  as  to  prevent  the  extinction  of  the  original  power 

If,  then,  the  mere  reservation  of  a  power  of  revocs 
and  new  appointment  cannot  prevent  the  destrucUc 
the  original  power,  the  next  consideration  will  be,  1 
the  exercise  of  the  new  power  of  appointment  restart 
original  power ! 

Lord  St.  Leonards^  in  his  book  on  Powers,  does 
address  himself  to  this  precise  point ;  but  he  does 
cuss  this :  Whether,  if  a  power  of  revocation  onl 
reserved,  without  a  power  of  new  appointment,  and 
power  of  revocation  is  exercised,  a  new  power  of 
poiiitment  arises  ?     And  liis  opinion  is  this :  that 
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power  of  revocation  is  reserved  in  the  original  settlement, 
then  a  power  of  new  appointment  is  implied  ;  but  if  the 
power  of  revocation  is  reserved  in  a  deed  executing  a 
power,  that  will  not  authorize  a  limitation  of  new  uses 
(1  Sug.  Pow.  6th  edit.  p.  485).  The  view  of  Mr.  Preston^ 
in  his  treatise  on  Abstracts,  is  different  from  that  taken 
by  Lord  St,  Leonards.  Mr.  Preston  is  of  opinion  that  a 
power  of  new  appointment  is  never  implied.  This  opi- 
nion, I  think,  is  quite  untenable :  there  is  no  authority  for 
it.  Indeed,  Mr.  Preston's  views  appear  to  have  been 
stated  with  very  little  regard  to  decided  cases ;  while 
Lord  St,  Leonards  labours  to  reconcile  various  decided 
cases,  which  it  appears  to  me  difficult  to  reconcile, 
without  very  artificial  distinctions  not  consistent  with 
any  general  principle.  The  discussion  proceeds  entirely 
on  the  assumption  that  a  power  of  revocation  only  is 
reserved  without  a  power  of  new  appointment,  and  that 
does  not  directly  apply  to  this  case,  where  there  is  an 
express  power  of  new  appointment  reserved  by  the  deed 
of  1830.  And  both  the  powers  are  simultaneously 
exercised  by  the  deed  of  1833,  which  reserves  again  a 
fresh  power ;  and  the  point  now  is,  whether  the  exercise 
of  the  power  in  that  deed  revives  the  original  power  of 
the  deed  of  1794.  Now,  I  cannot  conceive  on  what 
ground  the  execution  of  the  power  by  the  deed  of  1833 
can  revive  the  original  power. 


1853. 


Evans 

V. 

Saunders. 


The  clear  effect  of  the  deed  of  1833  was  to  substitute 
the  uses  and  power  of  revocation  and  new  appointment, 
created  and  reserved  by  that  deed,  for  the  uses  and 
powers  created  and  reserved  by  the  deed  of  1830.  There 
is,  however,  one  clear  distinction  between  the  deed  of 
1830  and  the  deed  of  1833 ;  viz.  the  former  was  executed 
in  exercise  of  what  Lord  St.  Leonards  calls  a  primary 
power — a  power  preceding  the  uses ;  whereas  the  deed 
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1^53,  of  IS33  was  oi  exercise  of  a  power  of  re^nieitiaa  wai 

new  appointment  fbOowiniit  the  uses ;  and  aoHiiiinig  im 
Lorrlfihip's  view  to  be  correct,  if  there  haii  been  a  power 
of  revocation  onlv  in  the  deed  of  IS33>  tbe  es/aeneflf 
that  power  conlJ  not  revive  the  origiool  power  ;  ifmtiaf% 
it  coolfi  iu>t  have  that  effect,  when  there  ia  aa  cjipcii 
power  of  new  appointmoit  resonred. 

I  think,  theo,  that  the  deed  of  1S30  hfti  not  tke  eftd 
of  keeping  alive  the  ordinal  power  of  tke  settlesMot  of 
I7D4.  by  the  reservation  of  the  powers  of  refocatiun  lod 
new  appointment  contained  in  the  deed  of  1S30 ;  nd 
that  the  exercise  of  th«>se  powers  br  the  deed  of  1S33 
had  not  the  eS-ct  of  recicimg  the  ordinal  power. 

The  n*?xt  thing  to  be  considered  is  the  deed  of  ISSa 
That  repeated  the  process  carried  into  operalian  by  the 
deed  of  1S33.  And  all  the  obserratioiiB  that  I  haic 
made  on  the  deed  of  1833  a^plj  to  the  deed  of  l^^. 
There  is  xhm  additional  obserratioa  applicmbfe  to  esck 
of  those  deeds :  Althoogfa  by  each  of  them  Amme  Emu 
exercised  simultaneoosly  her  power  of  revocatioa  and  her 
power  of  new  appointment,  it  was  not  neceasarr  that  she 
shoold  do  so  ;  she  might  have  done  it  by  two  deeds  exe- 
cuted at  different  times.  She  might  by  the  deed  of 
1835  have  exercised  her  power  of  revocation  only  ;  and  if 
she  had  taken  that  c»ur.5e,  what  woold  hare  been  the 
effect  I  \\  hy,  the  power  of  new  appointment  reserved 
by  the  deed  of  1833  would  have  remained  a  subsisting 
power ;  and  if  at  a  subsequent  period  she  had  made  in 
appointment,  that  would  have  been  an  appointment  in 
exercise  of  the  power  reserved  by  the  deed  of  1833,  and 
not  of  the  original  power. 

I  now  come  to  the  last  deed  of  1836.     Bv  that,  Amm 
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Evans  exercises  the  power  of  revocation  reserved  by  the  1853. 

deed  of  1835,  without  exercising  the  power  of  new  ap-  Evans 

pointment ;  but  she  did  not  by  the  exercise  of  the  power  v. 

of  revocation  destroy  the  power  of  new  appointment :      oaundkrs. 

that  power  continued  a  subsisting  power,  and  might  have 

been  exercised  by  a  subsequent  deed.     The  power  of 

appointment  reserved  was,  however,  to  appoint  by  deed 

only,  and  not  by  will.     But  even  if  there  were  ground 

for  saying  that  the  deed  of  1836  not  only  revoked  the 

uses  of  the  deed  of  1835,  but  extinguished  the  power  of 

new  appointment  of  that  deed,  still  I  should  deny  that 

the  original  power  of  the  deed  of  1794  was  revived. 

From  the  time  of  the  execution  of  the  deed  of  1835,  the 

general  power  of  appomtment  reserved  by  that  deed  was 

a  valid  power  down  to  the  time  of  the  deed  of  1836: 

the  original  power  had  ceased  to  exist  since  1830;  and  I 

cannot  conceive  how  the   extinction  of  the  subsisting 

power  (supposing  it  to  be  extinguished)  could  recall  a 

non-existing  power. 

For  these  reasons  I  am  of  opinion,  that  by  the  deed  of 
1830  the  original  power  was  at  an  end ;  and  that  the 
will  of  Anne  Evans  was  inoperative  as  to  the  lands,  the 
subject  of  that  power. 

It  is  proper  to  state  that,  in  what  I  have  said  in  this 
case,  I  have  had  in  view  exclusively  the  case  of  a  general 
power :  special  powers  may  rest  on  a  different  footing, 
and  have  not  been  in  my  contemplation. 
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RE    DODCSOVS  TRCST.  AXD  THE    10 
VICT.  e.  9t>. 

James  DODGSoy  hr  \m  win  ^m  hk  i 

9e«iriu<es.  ^ecoriuks  Sir  mooer,  &e^  to  tnwrri  ■  a 
after  pajm^c'  '>f  tiis  <i«bcs,  kc^  to  invea  the  ski 
\biea  cp>ia  '.ra^  {•x  his  wife  lor  her  hfe:  and  fr 
»fter  her  <Ieceaie.  tu  directed  ehu  hii  u 
(HK  CDoieCT  or  ejcal  half-p«n  of  ha  »ki  j 
to  his  ma.  ff.  I^Mjaox,  ho*  lixecsiors  and  a 
an*i  jh<:<a:-i  par  xa<i  JtTiile  the  other  moietj  or  hi 
of  his  <ui  p«rsi:QaI  «sdCd  muo  sni  etfoaQj  fa 
ui-i  vDf»i2  »ii  die  ehildreii.  jtui  IXidfftam.  J»Jkm 
io*.  Otoryi!  DixLpom.  J-ine  the  wif^  of  Tkamaa  ^ 
HixTtniX  D-^tom.  tai  Jcma  Dud^ai^  sfaazv  ant 
alik« :  :iM  :-esta:or  then  nve  ^pe^rnl  tfireeciaas 
•he  jharv  .1:'  his  iaii^ti^r  y^^xv  .VoKni .  ami  then  ft 
this  f  rjTiso  :  "  Pr-.'^iieA  and  I  Aj  heivbT  dedi 
will  so  be,  tha:  ir'a^v  or'aiy  six  las-aaiued  ehildrea 
ha^pec  to  'iepart  this  Lr'-r  $er!fr«  cAi^  jAof/  rranri 
TvspucCice  pi.Ttiuiu.  vici-jut  uaahtg  ^^BKpd  iasa 
shar«  or  shares  .t'  aid.  her.  gc  thetn  so  diing,  of 
mv  sai<i  ^!sa:e  a^d  <;<!ects^  fhaH  z^  and  acente 
«ini:v<:i7s  .-c  jtTviii.T  oc"  aroa  ■.'hH'Iren,  and  be  « 
liinL'ied  azior^  :2eci ;  ir  =:>:r«  :haa  '3iw.  share  and 
aliii.  a^'i  if  bu:  ■:ce.  tKC  -i?  *ui:h  oclj  child  ;  i 
irase  ■!("  tije  ifa^h  ■.•f  szt  jthet  jt'  :he  children  w 
ieavinu:  la*"!.'  ;r>«it:'.  -'r.tKi  *U''::  lortTii-ii  share  -jr 
shall  sjtn  ">,■.■•■■:;«  st;':"";i:;  ■--.'  "i-:  sa:3'i  ti^iHt,  c 
cuaus^acv.  jr  >.-uadi:iou  .-;  accme." 
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The  testator  left  him  surviving  his  widow  and  the  six  1853. 

children  named.     The  widow  died  in  1850.     Hannah^  j^  ^^ 

the  daughter,  married  in  1850  a  Mr.  Mason^  and  died  Doogsgn's 

in  1851,  without  leaving  any  issue.  Trust. 

At  the  time  of  the  testator's  death  his  property  was 
invested  in  various  securities. 

The  trustees  did  not,  during  the  life  of  Hannah 
Mason^  pay  to  her,  or  to  any  other  of  the  children,  any 
sum  in  respect  of  the  testator's  bequest  to  them  ;  and 
the  securities  in  which  the  testator's  property  was  in- 
vested were  not  realised  till  after  her  death ;  so  that 
she  never  received  her  portion. 

On  the  death  of  Hannah  Mason^  her  representatives 
having  claimed  one-twelfth  of  the  proceeds  of  the  tes- 
tator's estate  for  her  share,  the  trustees  paid  it  into 
Court  under  the  Trustees  Relief  Act ;  and  this  petition 
was  now  presented  by  four  of  the  other  children,  claim* 
ing  it  for  themselves  and  the  remaining  child,  to  the 
exclusion  of  HannaKs  representatives. 

Mr.  Bacon,  for  the  Petitioners,  contended  that  they, 
as  survivors,  were  entitled ;  that  the  testator  expressly 
provided  for  the  event  of  any  child  not  receiving  his 
portion,  and  in  this  event,  which  as  to  Hannah  had 
happened,  the  share  of  that  child  went  over. 

He  cited  Elwin  v.  Elwin  («),  Law  v.  Thompson  (i). 

Mr.  FoUett,  and  Mr.  T.  B.  Allen,  for  the  representa- 
tives of  Hannah,  were  not  called  upon. 

(a)  8  Ves.  546.  (6)  4  Russ.  92. 
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1853.  The  VicK-CMxacxixoK : 


/ji  rt  Wlukt  tlie  testator  mettnt  was  Hm :     He  £rected  ia 


HoDGsox's      widow  to  hare  tlie  ineome  during  her  Efe.     There  ■  m 

other  directkn  or  diBfwshioo  tiD  her  death :  after  her 


death  he  directs  the  parment  of  one  aaoiety  to  his 
WUBaatL,  aod  of  the  other  moietj  to  hia  other  chiUrea; 
and  after  the  direction  to  ioTest  Jamtes  diare^  comes  tke 
proTiso.     Now  this  is  merehr  a  direction  not  to  paj  aal 
diTide  the  shares  tin  the  death  of  the  widov ;  notfask 
Ebeim  t.  £hrta,  a  postpooemeni  of  the  dhriskm  tS  tke 
completioQ  of  a  sale.     Then  the  testator  refeta  to  the 
time  at  which  the  Petitioners  woold  be  entitled  to  recehs 
shares,  not  to  the  time  of  actual  rec^it.     (Hia  Honor 
cocnmented  on  Zoir  t.  Tloeipsoa,  distingnidiii^  il  bom 
the  case  before  him,  and  proceeded.)     It  appears  to  ne^ 
without  at  aD  infringii^  or  diaagreeii^  with  those  essesi 
that  what  the  testator  here  meant  to  reiw  to  was  not 
the  period  of  the  fund  actuaDj  gettii^  into  the  legstee's 
hands,  but  the  happenii^  of  the  event   on  which  the 
would  be  emtithd  to  receive  it.     I  must  decide,  there- 
fore, that  HammaX's  legal  personal  repreaentatires  are 
entitled  to  a  share. 
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WIDDICOMBE  V.  MULLER.  1853: 

3rd  March. 


J 


Henry  SYMONDS  by  his  wiU  gave  to  his  exe-  ^«^^.. 

tors  20/.  Long  Annuities  upon  trust,  for  the  maintenance  

and  education  of  Harriet  Hawkins  till  she  should  attain  Testator  gave 

twenty-one,  and  then  upon  trust  to  pay  such  annuity  to  r^°?  forltf '*** 

her  for  life  for  her  separate  use  ;  and  after  her  decease  to  and  if  she  died 

pay  such  20Z.  Long  Annuities  for  the  maintenance  and  yi^thout  leaving 

education  of  all  or  any  child  or  children  she  might  leave  jnj.  ^^n  to  B.  * 

her  surviving,  share  and  share  alike ;  if  more  than  one,  and  C,  to  be 

during  their  respective  minorities ;  and  on  his,  her,  or  ?**   /^  them  at 

^       ,  ,  twenty-one,  xf 

their  attaining  twenty-one,   upon   trust  to  assign  the  both  living ; 

annuity  equally  between  them,  if  more  than  one,  and  if  but  if  either 
but  one,  the  whole  to  such  one.     **  But  if  the   said  ^^^  ^j^^  ^ 
Harriet  Hawkins  shall  die  without  leaving  any  lawful  the  survivor, 
issue  her  surviving,  or,  leaving  any  such,  he,  she,  or  they  ^^^1      tv 
shall  die  imder  the  age  of  twenty-one  years,  then  upon  one,  but  di^  m 
further  trust  to  pay  and  apply  such  annuity  of  20i  per  *J®  lifetime  of 
annum  Long  Annuities  towards   the  maintenance  and  without  issue, 
education  of  Robert  Hawkins  and  Elizabeth  Hawkins^  Held,  that  the 
the  brother  and  sister  of  the  said  Harriet  Hawkins,  in  T^  ^ 
equal  moieties  during  their  respective  minorities ;  and  the  death  of  A. 
upon  their  respectively  attaining  the  ages  of  twenty-  ^thout issue; 
one  years,  upon  trust  to  assign  and  transfer  such  an-  residuary  leea- 
nuity  of  20/.  per  annum  Long  Annuities  equally  between  tee,  and  not  the 
them,  if  both  living ;   but  if  either  of  them  shall  be  then  ^^b^^^q"^ 
dead^  then  upon  trust  to  assign  and  transfer  the  whole  took, 
of  such  annuity  of  20/.  per  annum  Long  Annuities  to  the 
survivor  of  them  the  said  Robert  Hawkins  and  Eliza- 
beth Hawkins^  for  his  or  her  absolute  use  and  benefit, 
discharged  of  all  further  trusts  concerning  same.^* 
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Harriet  BaarkiMM  died  withoat  lumng  been  married; 
Robert  and  FJirabeti  both  atuined  twenty-one,  and 
died  in  the  lifetime  of  Harriet  Hawkuu. 


The  qnesikn  vsb,  whetliet*  the  rcpfCScntatiTes  of 
JRobert  and  fXrahetk  took  any  interest,  or  wbetho' 
thedOL  Long  Anmnoes  paaaed  to  the  residnarj  legatees. 

Mr.  Hardjf  and  Mr.  Potcmall,  for  the  refKeaentatifes 
of  Rchert  and  Harriet  HaacHaM, 


The  words  "  if  bodi  ETing,"  and  "^  but  if  either  of  tbem 
shall  be  then  dead."  are  to  be  read,  if  both  live  to  attain 
twentr-coe ;  bet  if  ehher  die  under  twenty-cme,  then  to 
the  sorriTor.     The  word  ^  then"  after  the  limitaticxiB  to 
Harriet  and  her  children,  refers  to  the  event,  not  to  the 
time :  the  testator  did  not  mean  by  the  words  **  if  both 
fiviz^,^  to  pc^t  to  the  bdng  lariag,  hot  to  botA  being 
bvii^.   He  had  grren  the  fond  to  both ;  and  then,  to  pro- 
Tide,  in  the  event  of  one  dying  under  twenty-one,  against 
the  possibility  of  the  representatrres  of  that  one  taking^ 
he  adds  the  ^^tirds  *' if  toti  Svii]^**  preeeding  the  fimiti- 
tion  over  to  the  sun i^ or.     If  the  word  **  then"  is  re- 
ferred to  the  tiwit  of  Harriet's  death,  the  eifect  would 
be  to  make  the  survivor  of  Robert  and  Elizabetk  take, 
akhoQ^rb  under  twentv-one,  when  it  is  dear  the  tea- 
tator  did  not  mean  either  to  take  till  twenty-one. 

Mr.  Fciieu  and  Mr.  Hcdgmmj  for  the  residnaiy  le- 


The  effect  of  Mr.  Hardy's  aigoment  is  to  strike  out 
aluigeiher  the  words  *'  if  both  living."  The  gift  is  of 
the  corpus  of  the  fimd,  the  annuities  themsdves. 

The  tnie  constroctiun  is^  if  both  snrnve  Harriet^  thej 
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are  both  to  have  the  fund ;  if  one  only  survives  her,  he 
or  she  is  to  have  it :  the  event  of  neither  surviving  is 
not  contemplated ;  there  is  no  {pft  in  that  case ;  and 
thai  event  having  happened,  the  fund  falls  into  the 
residue. 
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1853. 


WiDDICOHBB 

V. 

MULLER. 


Mr.  Hardy ^  in  reply. 

The  Vice-Chancellor  : 

There  is  great  difficulty  in' ascertaining  what  the  tes- 
tator meant.  The  will  appears  to  have  been  carefully 
drawn,  and  by  a  professional  person. 

The  terms  used  in  the  particular  gift  for  my  con- 
sideration cause  this  dilemma.  You  must  either  apply 
the  word  "then''  in  the  passage  following  *'  if  both  living,'' 
not  to  the  immediately  preceding  passage  in  the  will,  but 
to  a  passage  antecedent  and  at  some  distance ;  or  you 
must  give  to  it  a  meaning  quite  inappropriate.  One 
thing  is  clear :  both  the  passages  must  be  referred  to 
the  same  contingency.  If  the  words,  "  if  both  living,'' 
refer  to  living  to  attain  twenty-one,  then  the  words,  "  if 
either  of  them  shall  be  then  dead,"  must  mean,  if  either 
die  under  twenty-one.  I  think,  however,  that  it  is 
impossible  to  say  that  that  can  be  the  meaning  of  the 
words. 


In  another  part  of  the  will  there  is  a  gift  of  a  sum  for 
life,  with  remainder  over,  and  there  the  word  "  then"  is 
used  clearly  as  referring  to  a  period  of  time  :  that  is  the 
only  place  in  the  will  where  the  word  is  so  used. 

The  natural  meaning  of  the  word  is  to  refer  to  a  time* 
Now  the  words,  "  if  either  of  them  shall  be  then  dead," 
treating  the  word  ^Hhen"  as  referring  to  a  particular  time 
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»v 


Bat  if  JOB 

r£ic:e  ti^  vsrd  k  bcch  aBiieuLes  to  the  period  of  the 

c/  ^iDTvt  vidkna  hmiiiig  MBne  gnrming,  thenyoa 

The  diffieohy 
Tcc  are  them  gc«BC  l^dk  to  a  period  of  time  re- 
part  of  the  eaee,  instead  of  to  t 

djpreeediDg. 

I  anxgg,  ^rw?^gg.  ehoo»  betaeca  the  two  difficoltiea.  And 
zhe  Ji30€t  T^  th?  rvou  ia  to  attribiiie  the  words  to  the 

dring  without  hiaiing  iane. 


I  i!d-x  v23a:  tbe  testator  meaiit  w»  this :  If  the  efcnt 
feappeos;.  azc  wr«it  tih?  event  happews  of  Hornet  dying 
w^tacics  MTzg:  iaEse.  ke.,  them  I  aake  a  disposition,  if 
Kxh  Ra&ert  aad  ESzmittk  siirme  her,  in  eqoal  slnni 
tv?  bcch: ;  be  if  ddher  of  ihem  be  demd  at  that  period, 
thee  ihe  cTi  aneaas  for  hock,  if  boch  were  filing,  is  to  go 
to  the  icrrrnr-r.  In  the  ercnta  that  haTe  h^ipened,  I 
thiu  the  ressisarr  lecasee  ii 
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COLLETT  V.  NEWNHAM. 

OWEN  V.  DERBISHIRE. 

WADE  V.  NEWNHAM. 

In  March  1818,  Neumham  was  in  possession  otspott  1853 : 

obit  bond  and  a  warrant  of  attorney  from  Crou,  to  secure    25th  Jannaiy. 
21^000/.  and  interest.  Interest. 

A.  being  in- 
In  April  1818,  Newnham  assigned  this  bond  and  war-  debted  to  B. 

rant  of  attorney  to  Mence,  to  secure  7000Z. ;  six  com-  ^P®^  bonds, 
mon  money  bonds,  to  raise  in  all  17,200/.,  were  subse-  between  them  as 

quently  given  by  Cross  to  Newnham.  to  what  was 

due ;  and  by  an 
order  in  a  suit, 
In  July  1818,  Neumham  delivered  these  six  bonds  to  referring  it  to 

MencBy  and  at  the  same  time  entered  into  a  deed  poll,  arbitration,  and 
whereby  he  appointed  him  his  attorney  to  sell  the  six  ^n^jgy  ^^at  or- 
bonds  to  secure  the  monies  then  due  by  Newnham  to  der,  the  debt  of 

Mence  ^-  ^^  ^^^^ 

^^^^*  at  8000/..  which 

was  ordered  to 
In  1819,  Newnham  filed  his  bill  against  Nence  to  set  ^e  pwd  in  two 

aside  the  assignment  of  the  post  obit  bond,  and  for  an  certain  -  and  if 
account  of  the  dealings  and  transactions  between  them,  payment  was 

All  order  was  made  in  that  suit  on  the  11th  July  1820,  ^^^  ^f^^»  ^® 

•^  secunties  were 

the  material  parts  of  which  were  as  follows  : — It  was  to  be  sold, 

ordered  that  it  should  be  referred  to  A.  Cullen  to  take  *°d  payment 

made  out  of  the 

proceeds.    The 

8000/.   and  the  surplus  was  to  be  paid  to  ^. ;   no  mention  was 

made  of  interest.   The  securities  were  not,  by  reason  of  various  trans- 

actions,  realized  for  a  very  long  time.     Held,  that  the  produce  of 

the  securities  was  not,  as  against  subsequent  incumbrancers  of  ^., 

chargeable  with  more  than  the  principal  sum  of  8000/. 

Vol.  I.     N.  S.  GO 
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1853. 


COLLETT 

Nkwnham. 


an  account  of  the  dealings  between  Newnham  and  M 
to  the  time  of  the  order,  and  to  settle  and  determine 
matters  in  difference.  That  the  sale  of  \hepa$t  obU\ 
should  be  given  up ;  and  if  the  arbitrator  should  find 
balance  to  be  due  from  Newnham  to  Mence,  he  shou 
his  award  order  the  same  to  be  pud  at  such  place, 
within  such  time,  and  as  he  should  think  proper ; 
should  direct  that  in  case  of  default  in  payment,  the  sec 
ties  in  the  possession  of  Mence,  or  a  sufficient  part  thai 
should  be  sold  within  such  time  and  in  such  mannei 
the  arbitrator  should  fix  and  determine ;  and  that 
money  to  arise  from  such  sale,  or  to  be  otherwise  ] 
duced  from  the  securities,  should  be  applied  as  the  a 
trator  should  direct ;  the  past  obit  and  other  bonds, 
the  evidences  of  the  judgments  were  to  be  placed  in 
hands  of  certain  bankers,  and  a  deed  of  assignmeD 
them  was  to  be  prepared  to  trustees,  in  trust,  after 
arbitrator  should  have  made  his  award,  to  sell  the  » 
rities  and  apply  the  produce  as  the  arbitrator  should 
rect,  or  to  deliver  them  up  to  Newnham  if  no  sale  sh( 
be  requisite^  and  generally  as  the  arbitrator  should  dir 


The  bonds,  &c.  were  deposited  with  the  bankers, 
an  assignment  of  them  to  ColUtt  ^  Serjeant  upon  ti 
was  duly  entered  into,  dated  the  12th  July  1820.  ! 
trusts  declared  of  the  produce  of  the  sale  were,  in 
first  place,  to  pay  and  discharge  the  costs,  &c.  of  CoUe\ 
Serjeant  and  the  bankers ;  and  as  to  the  residue,  ai 
payment  of  such  costs,  for  such  trusts,  intents,  and  [ 
poses  as  should  be  directed  or  declared  by  the  award 
be  made  pursuant  to  the  order  of  reference.  The  ba 
ers  were  to  retain  the  bonds  and  warrants  of  attor: 
until  they  should  be  paid  off,  discharged,  or  sold, 
should  be  delivered  up  under  the  trusts  thereinal 
declared.    And  it  was  provided,  that  if  the  arbitra 
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should  award  that  there  was  not  any  balance  due  from 
Neumham  to  Mence^  or  if  such  balance  so  awarded  should 
be  duly  paid  according  to  the  award,  or  so  paid  that 
there  should  be  no  occasion  to  resort  to  a  sale  of  the 
securities,  then  the  securities  should  be  delivered  up  to 
Neumhamy  as  the  arbitrator  should  direct.  There  were 
the  usual  trustee  clauses,  and  a  power  to  appoint  new 
trustees  in  the  place  of  Collett  if  Serjeant 

On  the  26th  March  1821,  and  before  the  arbitrator 
made  his  award,  Mence  became  bankrupti  and  Owen  be- 
came his  assignee. 
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COLLBTT 

9. 

NSWNHAM^ 


On  the  22nd  January  1822  the  award  was  made ;  and 
the  arbitrator  found  that  Newnham  was,  at  the  date  of 
the  order  of  reference,  indebted  to  Mence^  and  was,  at  the 
date  of  the  award,  indebted  to  his  assignees  in  the.  sum 
of  8000/.  upon  the  general  balance  of  accounts ;  and  he 
ordered  that  Newnham  should  pay  to  the  assignees 
the  said  sum  of  8000/.  in  manner  following : — 3000/.  on 
the  12th  of  February  then  next,  at  the  office,  situate  in 
&c.,  of  Oillibrand^  the  solicitor  of  the  adsigneeft,  and 
the  sum  of  5000/.,  the  residue,  at  the  same  place, 
on  the  Ist  of  August  then  next. 

And  upon  payment  of  the  3000/.,  as  directed,  he  or- 
dered that  the  bankers  should  deliver  the  po$t  obit  bond 
for  21,000/.  to  Neumham^  and  that,  on  payment  of  the 
5000/.,  the  bankers  should  deliver  up  the  remainder 
of  the  bonds.  And  he  ordered,  that  in  case  Newnham 
should  fail  or  neglect  to  pay  the  3000/.  and  5000/.,  then 
that  the  bonds,  &c.,  or  such  of  them  as  should  remain  in 
the  hands  of  the  bankers,  or  a  sufficient  part  thereof, 
should  be  sold  forthwith,  subject  to  the  trusts  mentioned 
in  the  deed  of  12th  July  1820.    And  he  ordered,  that, 

oo2 


450 


1853. 

^— V ' 

COLLKTT 

9. 

NSWNHAM. 


CASES   IN  CHANCERY. 

upon  the  sale  of  the  bonds,  or  part  thereof,  being  made 
and  completed,  the  bankers  should,  out  of  the  monks 
which  might  come  to  their  hands  by  the  sale,  pay  to  the 
assignees  of  Mence  so  much  of  the  8000/.  as  ahould  then 
be  unpaid,  and  pay  the  residue  of  the  said  monies  to 
Newnham,  and  should  at  the  same  time  deliver  up  to 
Newnham  such  of  the  bonds,  &c.  as  should  th^  be 
remaining  in  their  hands  unsold. 

Payment  of  the  8000/.  never  was  made  by  Newmkam^ 
nor  was  any  sale  ever  made  of  the  securities. 

By  a  deed  dated  the  4th  July  1822,  to  which  the 
father  of  Cross  (the  maker  of  the  past  obit  bond)  and 
others  were  parties,  certain  estates  were  conveyed  to 
trustees,  on  trusts  for  sale  and  mortgage  to  raise  money 
to  pay  the  debts  of  Cross^  and  there  were  ultimate  trusts 
for  the  benefit  of  Crass  and  his  issue. 

The  father  of  Crass  died  in  August  1822^  and  ther^ 
upon  Cross  assumed  the  name  otLegh. 

In  November  1822,  the  trustees  of  the  deed  oi  4th 
July  1822  agreed  to  admit  that  there  was  due  to  iVinni- 
ham  from  Thomas  Legh  (formerly  Cross)  14,200/.; 
and  by  a  subsequent  deed  of  the  21st  November  1822, 
they  signed  three  debentures  in  favour  of  Newnkawi^  to 
the  extent  of  14,202/. 

The  trustees  of  the  deed  of  4th  July  1822  being  un- 
able to  agree  as  to  the  management  of  the  trust  property, 
one  of  them  in  the  year  1823  filed  a  bill  against  the 
others,  and  against  the  cestuis  que  trusty  and  against, 
among  others,  Newnham^  but  to  which  Colleti  was  no 
party,  for  carrying  into  efiect  the  trusts  of  the  deed  of 
July  1822.  This  was  the  suit  of  JDrever  v.  Afawdesleff 
and  in  that  suit  an  injunction  was  obtained. 
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Various  proceedings  were  taken  in  this  suit,  occupying 
m  very  considerable  time,  viz.,  till  1849,  in  the  course  of 
which  various  orders  were  made,  and  directions  given 
touching  the  claim  of  Newnham  upon  Legh^  formerly 
Cross. 
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In  May  1849,  the  present  suit  was  instituted  by  Collett^ 
(afterwards  replaced  by  Derhishire^  the  present  actual 
Plaintiff,)  the  trustee  of  the  deed  of  11th  July  1820, 
stating  all  the  foregoing  facts,  and  stating,  among  other 
things,  that  Newnham  had  created  a  variety  of  incum- 
brances on  the  bonds  and  securities ;  and  the  object  of 
the  bill  was  to  have  the  rights  and  priorities  of  the 
incumbrancers  ascertained  and  paid. 

The  cause  came  on  to  be  heard  with  two  other  causes, 
one  of  which  was  by  Owen^  affecting  the  same  questions, 
or  some  of  them;  and  on  the  6th  May  1852,  a  decree  was 
made  in  the  three  causes,  referring  it  to  the  Master, 
among  other  things,  to  inquire  what  were  the  charges 
and  incumbrances  on  the  funds  in  question  in  the  causes, 
and  to  state  their  priorities,  and  to  state  what  was  due 
in  respect  of  such  incumbrances. 

In  December  1852,  the  Master  made  his  report,  and 
by  it  he  found  that  Newnham  was,  at  the  date  of  the 
order  of  reference,  in  August  1821,  indebted  to  Mence^ 
and  was  at  the  date  of  the  report  indebted  to  Johnson  ^ 
Owen  (Mence's  assignees),  in  the  sum  of  8000/.,  on  the 
general  balance  of  accounts :  and  he  ordered  the  same  to 
be  paid  in  given  sums  at  given  places ;  and  after  giving 
consequential  directions  consistent  with  the  award,  he 
concluded  thus : — ''  I  find  that  the  said  8.  Owen  is  the 
first  incumbrancer  on  the  funds  in  these  causes,  subject 
as  aforesaid,  (as  to  certain  costs,  &c.,)  and  that  there  is 
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CoLLBTT        principal  sum  of  8000/. ;  but  lam  ofopimianj  that  wader 

the  said  award,  the  said  S.  Owen  is  not  entitled  to  asg 
interest  an  the  said  principal  sum  of  80002^  and  I  hose 
therefore  disallowed  the  claim  made  hy  the  said  S.  Owen, 
so  far  as  regards  interest.'^ 

The  other  material  matters  which  appeared  upoa  the 
report  are  noticed  in  the  judgment. 

To  this  report  Owen  excepted  as  to  interest,  con- 
tending that  the  Master  ought  to  have  allowed  interest  oq 
the  8000/.,  at  5/.  per  cent.,  from  the  req>ectiye  times  whea 
the  instalments  were  directed  to  be  paid  by  the  awird. 

The  exceptions  now  came  on  to  be  argued. 

Mr.  ChandlesSt  for  Owen  the  exceptant. 

The  Master  has  found  that  Owen  is  entitled  to  8000L 
but  to  no  interest.     That  is  wrong  on  Uiree  grounds  :— 

Firstly.  The  debt  carries  interest  of  its  own  nature. 

Secondly.  If  it  does  not  of  its  own  nature,  Owen  n 
entitled  to  interest,  on  account  of  the  obstructions  that 
have  been  interposed  in  the  way  of  his  getting  his  debt. 

Thirdly.  Interest  is  payable  by  reason  of  the  nature 
of  the  security. 

On  the  first  point,  the  debt  is  due  under  an  award ;  it 
is  not  necessary  that  the  award  should  be  made  an 
order  of  the  Court,  Wood  v.  Taunton  (a).  On  a  debt 
so  found  by  award,  interest  is  payable,  Pinhom  ▼.  IVcA- 

(a)  1 1  Beay.  449. 
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ington  (a),  Johnson  v.  Durant  (b).  The  3rd  and  4th 
Will.  IV.  c.  42,  8.  28,  also  entitles  us  to  interest ;  for 
this  is  a  debt,  a  liquidated  sum,  within  that  section. 
The  statute  applies  to  debts  antecedently  contracted,  and 
to  interest  to  accrue  before  the  statute.  This  point  has 
never  been  raised  at  law  ;  but  in  Aitwood  v.  Taylor  (c), 
a  question  of  interest  arose  on  a  contract,  dated  in  1825 ; 
and  that  the  Act  applied  was  assumed,  although  the  in* 
terest  thereon  claimed  accrued  due  before  the  statute. 
Besides,  the  debt  is  in  this  case,  in  effect,  due  by  force  of 
an  order  of  this  Court,  being  by  an  award  made  in  pursu- 
ance of  an  order ;  it  is  therefore  as  high  as  a  judgment 
debt,  and  bears  interest^  Searle  v.  Lane  {d). 

Secondly.  I  rely  on  the  vexatious  opposition  to  the 
payment  of  the  debt.  (He  referred  to  the  injunction  ob- 
tained in  Drever  v.  Maudesley  as  causing  delay ;  OraiU 
V.  Grant  (e).)  The  injunction  was  not,  it  is  true,  Neum- 
hanCs,  but  his  obtaining  a  post  obit  bond  caused  it. 

Thirdly.  As  to  the  effect  of  the  security  for  the 
debt— 

The  security  is  in  effect  an  assignment  to  a  trustee,  to 
sell,  and  pay  8000/.  (He  referred  to  Clowes  v.  Waters  (/).) 
The  grounds  on  which  interest  was  disallowed  in  that 
case,  show  what  is  the  nature  of  the  instruments  that 
will  carry  interest.  Here  there  is  a  liquidated  sum,  which 
Newnham  is  bound  to  pay  by  force  of  an  order  of  the 
Court,  Barwell  v.  Parker  (jr),  Law  Y.Hagwell  (A).  It  will 
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(a)  3  Camp.  N.  P.  468. 

(b)  4  Car.  &  P.,  N.  P.  327. 

(c)  1  Man.  &  Qranger,  279. 
(rf)  2  Freeman,  C.  Rep.  103. 


(e)  3  Russ.  698. 
(/)  16Jur.  632. 
(ff)  2  Yes.  sen.  364. 
(A)  4  Dru.  &  War.  398. 


CA§£5  IS  CHASCERT. 


c/ibft  we^  aad  wt  a«fe  to  pHtaci|Wle  in  tbt 


Mr.  HdOea,  vixJi  Um. 

IikdepeDdeciiT  of  liheTvoent  tfaft^ ,  imugji  would  be 


wSkmed  ax  kv — azkd  eqnhr  iblki>«s  the  law — mod  then 
are  bcfre  eqaziiit  ea  euuihiapcea  cm  which  equity  mold 
give  inierest  even  if  oaoe  eoold  be  given  at  lav.  At  aaj 
rate,  bj  S  k  4  WJH  IV.  e.  42,  it  is  pajmhle. 


[He  died,  as  to  interest  being  psTsble  at  law,  Cratm 
▼.  Tickell  (d),  BamM  t.  (TlUilbf  (e),  ArmoU  t.  Btdr 
fum  (f)^    Cptam    r.  Lard  Ferrert  {g\    Ldmmda  t. 

CoUtms  (A).     As   to  interest  on  awards,   Cimrcker  f. 


The  award  directs  payment  at  two  particnfau'  timeSv 
hit  those  parments  have  not  been  made  by  reason  of 
obstroction  to  the  recoverr  of  his  debt  by  Owem.  If  it 
is  said,  that  is  the  act  of  the  Court,  the  Court  will  eor- 

(a)  1  De  G.  M'N.  &  Got.  (e)  5  Dow.  133. 

371.  (/)  3BiDg.  353. 

(4)  3  Y.  &  Col.,  Eq.Ex.  84.  (y)  5  Ves.  801 . 

(e)  8  Sim.  578.  (k)  17  Ves.  27. 

{d)  1  Ves.  jiin.  p.  63.  (i)  2  Bam.  &  Ad.  777. 
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rect  it.     He  referred  also  to  Crosse  v.  Bedingfield  (a), 
Atkinson  v.  Atkinson  (b)^  Meredith  v.  Bowen  (c). 

Mr.  Glasse  and  Mr.  Faber^  for  Clarh  and  Squire^ 
incumbrancers,  argued,  that  admitting  the  award  might 
create  a  liability  in  Newnham  personally  to  pay  interest, 
it  created  no  lien  for  interest  upon  the  securities.  As 
to  the  alleged  obstructions,  Newnham  had  nothing  to  do 
with  them.  The  suits  were  not  his,  and  he  had  no 
control  over  them.  They  cited  Churcher  v.  Stringer  (d\ 
Lee  V.  Lingard  (c),  Doe  v.  Squire  (/).  On  the  8  &  4 
Will.  IV.  they  referred  to  Ball  v.  JSllis  (g),  and  Oliver 
y.  Latham  (A).  As  to  the  argument  of  the  exceptant 
upon  interest  upon  arrears  of  annuities,  they  referred  to 
Sooth  V.  Legcester  (i),  Martyn  v.  Blake  (Jc). 
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Mr.  Bagshawe^  for  Pearce  and  Stone,  other  incum- 
brancers. 

Mr.  Selwyn,  for  Wade^  the  Plaintiff  in  the  third  suit. 

Mr.  Teedf  Mr.  Roche^  and  Mr.  Shebbeare  also  took 
the  objection,  that  the  Statute  of  Limitations,  42nd  sec- 
tion, applied  and  barred  more  than  six  years^  interest. 


Mr.    Cairns  and   Mr.    Oifford  appeared  for  other 
parties. 

Mr.  Chandless^  in  reply,  on  the  Statute  of  Limitations, 


(a)  12  Sim.  35. 

(6)  1  Ball  &  Beat.  238. 

(c)   1  Keen,  270. 

{(l)  2  Barn.  &  Ad.  777. 

(e)  1  £ast,  401. 

(/)  7  Jur.  236. 


(g)  9  Sim.  530. 
(A)  1  Phil.  420. 
(0  3  Myl.  &  Cr.  459. 
(k)  3  Dru.  &  War.  125  ) 
see  in  particular  138. 
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said  the  fund  was  assigned  on  express  trust  for  them,  id 
the  statute,  of  course,  would  not  run. 

The  Vics-Chancellob: 

This  came  before  me  on  exceptions  taken  to  th 
Master's  report,  on  the  ground  that  he  has  not  allowe 
interest  on  a  sum  of  8000Z.  awarded  to  be  due  fitn 
Newnham  to  the  assignees  of  one  Mencn. 

In  argument,  many  matters  have  been  alluded  U 
which  I  throw  out  of  consideration,  as  they  were  doI 
before  the  Master,  and  are  therefore  not  before  me 
All  that  was  before  the  Master  was  the  following  list  ol 
proceedings :  An  order  in  the  cause  of  Newnham  f. 
Mencey  dated  July  1820 ;  a  deed  of  submission  to  arbi- 
tration ;  an  order  in  a  supplemental  suit  dated  August 
1821 ;  the  award  of  CuUen,  the  arbitrator ;  two  deeds 
endorsed  on  the  submission ;  an  order  on  further  direo- 
tions  in  a  cause  of  JDrever  y.  Maudesley;  and  the  Mas- 
ter's report  in  that  cause.  From  these  documents  the 
following  facts  appear. 

[The  Vicb-Chancbllor  then  stated  the  iacts,  obsenr- 
ing  as  he  proceeded,  upon  the  award,  that  the  arbitrator 
having  a  discretion  whether  interest  should  be  allowed  on 
the  items  of  account  and  on  the  balance,  determined  that 
interest  should  not  be  allowed ;  that  he  found  a  balance 
of  8000/.  due  on  the  4th  of  August  1821 ;  that  he  found 
that  same  sum  due  at  the  date  of  his  award ;  and  he  di- 
rected part  of  the  same  sum  without  interest  to  be  paid 
in  February,  and  the  remainder  at  a  later  period,  still 
without  interest ;  and  he  directed  that  in  case  these  sums 
should  not  be  so  paid,  there  should  be  a  sale  of  the  se- 
curities, which,  of  course,  could  not  take  place  without 
some  time  elapsing ;  and  when  the  securities  were  realised 
he  directed  payment  simply  of  the  principal.] 


CASES  IN  CHANCERY. 


457 


The  Vicb-Chancellor  then  proceeded  : — On  these 
facts  and  instruments,  it  appears  to  me  that  the  contract 
of  the  parties  is  decisive  of  the  ease.  Considering  the 
order  of  July  1820  together  with  the  deed  of  submission, 
and  the  subsequent  order  and  award,  they  come  to  this 
in  effect :  that  the  parties  have  agreed  that  the  amount 
due  from  Newnham  to  Mence  should  be  taken  at  8000/. 
without  interest,  and  should  be  paid  out  of  the  proceeds  of 
the  securities  not  yet  realised.  I  cannot  vary  that  agree- 
ment, and  say,  that  because  there  has  been  delay,  the 
cause  of  which  I  do  not  know,  1  am  to  alter  the  contract. 
When  the  parties  entered  into  it,  they  must  have  known 
that  after  the  award  was  made,  considerable  time  must 
elapse  before  it  could  be  known  whether  there  was  any 
necessity  for  selling;  and  yet  that  was  their  determina- 
tion. Again,  time  must  elapse  before  there  could  be  a 
sale  or  realisation  of  the  securities.  The  parties  must 
have  known  that,  and  yet  their  contract  is,  that  when 
the  money  is  paid,  it  is  to  be  paid  without  interest. 
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But  then  it  is  said,  this  is  a  case  in  which  the  8000/. 
was  awarded  to  be  paid  on  two  certain  days ;  and  that, 
where  money  is  secured  by  any  instrument  to  be  paid  on 
a  day  certain,  then,  from  the  time  when  the  money 
ought  to  be  paid,  interest  runs.  No  doubt  there  is 
such  a  rule  to  this  extent,  that  if  the  creditor  chooses 
after  the  day  to  bring  an  action,  he  may  recover  interest 
from  that  day ;  so  here,  the  arbitrator  having  awarded 
3000/.  to  be  paid  on  a  certain  day,  and  5000/.  to  be 
paid  on  a  certain  other  day,  if,  after  the  expiration  of 
those  times,  Mence  had  brought  actions  against  Neum- 
ham^  I  do  not  say  that  he  would  not  have  been  entitled 
to  interest. 


But  here  the  question  is,  What  is  the  contract  with 
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reference  to  the  right  of  Menc^s  assignees  agamst  the 
securities  ?  That  is  the  real  question  ;  not  whether  the 
debt  might  have  been  recovered  with  interest,  but  the 
agreement  of  the  parties  as  to  the  securities,  and  their 
proceeds  ;  they  have  said  those  proceeds  shall  be  applied 
in  payment  of  the  principal,  without  interest.  The  right 
to  bring  an  action  against  the  debtor  personally,  cannot 
give  a  better  right  against  the  securities,  than  the  con- 
tract has  given.  Therefore,  the  circumstance  that  the 
money  is  awarded  to  be  paid  on  days  certain,  does  not 
afifect  the  question,  What  is  the  benefit  of  the  securities ! 


Another  ground  that  has  been  argued  is,  that  Newn- 
hanCs  conduct  has  been  such  as  to  render  him  liable  for 
interest,  and  that  those  who,  as  his  incumbrancers,  claim 
in  his  place,  have  the  same  liability.  The  answer  to 
that  argument  is,  that  whatever  may  be  the  eflect  of 
NewnhanCs  conduct,  I  do  not  judicially  know  anything 
about  it.  It  is  said  that  Newnham  converted  the  bonds 
into  debentures,  and  that  he  had  no  right  to  do  so. 
Whether  he  did  do  so  or  not,  I  do  not  judicially  know. 
Then  again  it  is  argued,  that  the  conduct  of  Newnham 
in  getting  an  injunction,  is  another  ground  for  altering 
the  contract  about  interest.  The  answer  is,  nothing 
of  that  appears  upon  the  report;  I  cannot  judicially 
know  anything  about  it. 


Another  ground  taken  iS|  that  the  sums  recovered  have 
been  so  on  the  bonds ;  and  that  the  bonds  have  actually 
borne  interest.  No  doubt  that  is  so,  and  a  large  sum 
has  been  recovered  for  interest ;  but  that  cannot  make  any 
difference :  it  was  known  to  the  parties  that  the  securities 
would  bear  interest;  that,  if  realised,  they  would  be 
realised  with  interest.  And  with  that  knowledge  they 
left  the  matter  to  arbitration  on  the  terms  to  which  I 
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have  referred  y  and  the  arbitrator  has  decided  that  no 
interest  is  payable. 

On  the  whole,  the  conclusion  to  which  I  come  is, 
that  the  Master  is  right,  and  the  exceptions  must  be 
overruled. 
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TAYLOR  V.  AUSTEN. 


1853: 
12th  March. 

^ . ^ 

JFiU. 

Construction. 

Power  to  Settle 

on  Marriage 

with  Coneenl, 


Joseph  TAYLOR  by  his  wiU  gave  and  bequeathed 

as  follows :  '^  As  to  all  other  my  estate  and  effects,  real 

and  personal,  or  of  what  other  nature  or  kind  soever  and 

wheresoever,  I  give,  devise,  bequeath,  and  appoint  the 

same  unto  and  to  the  use  of  my  trustees  and  executors  Testator  irave 

hereinafter  named,  absolutely  upon  trust,  subject  as  after  property  to  his 

mentioned,  to  pay,  distribute,  and  divide  the  same  unto  ^""^^  ^V^^ 

"^  "^  trust  to  pay, 

and  equally  between  and  amongst  my  three  daughters,  distribute,  and 

Jane  Frances,  Eliza  or  Elizabeth^  and  Ann  Taylor,  divide  equally 
share  and  share  alike,  as  tenants  in  common,  absolutely  daughters  nam- 
and  for  ever,  to  be  paid  and  assigned  to  them  as  they  ing  them,  to  be 
respectively  attain  the  age  of  twenty-one  years,  or  be  P*jd  and  as- 
married  with  the  consent  of  my  said  trustees  or  the  sur-  ^  ^ey  should 

vivor  of  them,  his  executors  or  administrators,  whichever  attain  the  age  of 

twenty-one,  or 
be  married  un- 
der that  age  with  the  consent  of  his  trustees.     Proviso,  that  if  they 
should  marry  with  the  consent  of  his  trustees,  he  empowered  the 
trustees  to  pay  the  shares  at  the  times  of  such  marriages,  or  at 
their  discretion  to  settle  the  same. 

There  was  a  power  of  maintenance,  and  gifts  over  as  between  the 
daughters  on  dying  unmarried  under  twenty- one,  and  if  all  the 
daughters  should  die  under  twenty-one  unmarried,  and  without  leav- 
ing issue,  then  over. 

Held,  that  the  trustees  had  no  power  to  direct  a  settlement  where 
one  of  the  daughters  married  under  twenty-one  without  consent. 
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shall  first  happen ;   provided  always,  that  if  my  nid 
daughters  shall  respectively  marry  with  the  consent  of 
9.  my  said  trustees  or  the   survivor  of  them,   his  exe- 

AusTEN.  cutors  or  administrators,  I  hereby  authorize  and  em- 
power them  and  him  to  pay  and  assign  such  dangfaten' 
respective  shares,  as  well  original  as  accruing,  at  the 
times  of  such  marriages  respectively,  in  their  or  ha 
discretion  absolutely,  or  to  convey  to  fresh  or  other 
trustees,  to  be  selected  by  them  or  him  from  time  to  time, 
and  settle  each  such  daughter's  said  share,  or  such  oolj 
of  them  as  they  shall  deem  proper,  upon  her  and  her 
issue  bom  within  a  life  or  lives  in  being  twenty-one  yetn 
afterwards  respectively,  each  of  such  daughter's  aiid 
share  which  they  or  he  may  choose  to  settle  to  be  for 
such  daughter's  sole  and  separate  use,"  &c  [Then 
followed  directions  as  to  the  terms  of  the  settlement] 
'^  Provided  also,  that  if  any  one  or  more  of  my  siid 
daughters  shall  depart  this  life  under  twenty-one  and 
unmarried,  her  or  their  share,  as  well  original  as  accru- 
ing, shall  go  to  and  be  paid  and  divided  equally  betweoi 
the  survivors  of  them,  or  if  only  one,  to  such  snrvivor 
absolutely,  subject  nevertheless  to  the  last*mentioned 
proviso."  [Then  followed  a  maintenance  clause  and 
powers  to  invest,  and  then  there  was  this  limitatioD 
over:] — *'And  in  the  event  of  all  my  said  children 
dying  under  the  age  of  twenty-one  unmarried,  and 
without  leaving  such  issue  as  aforesaid,  then  I  devise 
and  bequeath  all  my  said  estate  and  eflects  unto  my 
sister  Eliza  or  Elizabeth  Taylor^  of  Liverpool^  spinster, 
absolutely.'' 

Elizabeth  Taylor  married  F.  Paine* 


Ann  Taylor  survived  her  sisters,  and  became  entitled. 
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subject  to  the  interest  of  Mrs.  Paine^  to  the  whole  of  the 
testator's  property. 

She  married  the  Defendant  H.  Austen  while  under  age, 
and  without  the  consent  of  the  Plaintifisi  who  were  the 
executrix  and  executor  of  the  surviving  trustee  of  the 
testator's  will.  After  the  marriage  this  suit  was  insti- 
tuted by  the  Plaintifib  for  the  administration  of  the 
testator's  estate,  and  on  its  coming  on  for  hearing  a 
question  arose,  first,  whether  the  Plainti£b,  as  represent- 
ing the  surviving  trustee,  had  power  under  the  will  to 
direct  or  insist  on  a  settlement  on  Mrs.  Austen ;  and, 
secondly,  if  they  had  not,  whether  the  Court  would^ 
having  regard  to  the  Defendant  Mrs.  Austen  being  still 
an  infant,  direct  a  settlement  on  the  ground  of  her  having 
an  equity  to  a  settlement. 

Mr.  Baily  and  Mr.  Hare^  for  the  Plaintiffii,  desired 
to  have  the  point  decided  for  their  guidance,  and  sub- 
mitted, that  though  the  testator  had  used  the  words 
marrying  vnth  consent^  the  intention  must  be  collected 
to  have  been,  that  on  marrying  under  age  his  daughters^ 
shares  should  be  settled  ;  the  testat^or  taking  such 
anxious  care  to  provide  for  a  settlement  in  the  event 
of  his  daughters  marrying  with  consent,  could  not  have 
intended  that,  if  they  married  without  consent,  the  hus* 
band  was,  as  a  matter  of  course,  to  acquire  the  dominion 
of  the  property.  The  language  must  be  read  in  a  more 
enlarged  sense,  and  gave  power  to  the  trustees  to 
insist  on  a  settlement  on  the  daughters  marrying 
under  age. 

Secondly,  If  that  was  not  the  construction,  still  there 
was  an  equity  for  a  settlement  in  Mrs.  Austen ;  and 
as  she  was  an  infant,  although  she  was  not  a  ward 


1853. 


Taylor 

e. 
Austin. 
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1853.  of  Court,  the  Coart  would  itself  at  once  consider  for  h 

Taylor        ^^  propriety  of  a  settlement,  and  not  wait  till  h 

V.  majority. 

Austen. 

Mr.  Drewry^  for   the    Defendants,   Mr.  and   Mi 
Austen. 

First,  The  will  gives  the  property  immediately,  wii 
a  direction  for  payment  on  the  happening  of  either 
two  events, — attaining  twenty-one,  or  marrying  wi 
consent.  The  proviso  then  gives  the  power  to  tl 
trustees,  expressly  repeating  the  words,  if  the  testator 
daughters  shall  marry  with  consent^  either  to  pay  the 
shares  immediately,  or  to  settle  them.  How  can  it  I 
said  that  gives  a  power  to  settle  on  marriage  without  coi 
sent !  The  event  contemplated  has  not  happened ;  a 
that  the  testator  intended  was  to  accelerate  the  perio 
of  payment,  if  there  was  a  marriage  with  consent;  fb 
the  case  of  a  marriage  without  consent  he  made  no  pro 
vision,  and  left  the  property  then  to  be  paid  at  twenty 
one,  and  not  before,  just  as  if  there  were  no  marriage 
The  literal  meaning  of  the  words  cannot  be  got  oyer 
But  if  that  were  not  so,  the  context  of  the  will  sbowi 
the  intention.  For  in  the  limitation  over,  as  between  tb 
daughters,  and  in  the  ultimate  limitation  over  to  Mra 
Patne,  the  testator  uses  the  word  unmarried  simply 
Now,  if  that  is  construed  to  mean  unmarried  generally 
with  or  without  consent,  then  it  shows  that  the  testator 
when  he  used  the  words  marrying  with  consent^  had  t 
special  meaning,  and  limited  the  power  to  settle,  ex 
pressly  to  the  event  described.  If,  on  the  other  hand 
the  word  unmarried  in  the  limitations  over,  is  construes 
to  mean,  marrying  unth  consent,  then  the  effect  is,  tha 
Mrs.  Austens  marriage  is  no  marriage  within  the  mean 
ing  of  those  clauses,  and  would  not  prevent  their  takinj 
effect ;  and  yet  it  is  contended  that  the  trustees  hav< 
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power  to  pay  or  settle,  which  would  defeat  the  limita- 
tions over,  on  an  event  not  contemplated  by  them. 

Secondly,  There  is  no  equity  fora  settlement  at  present; 
Mrs.  Austens  interest  not  being  immediately  reducible 
into  possession  :  if  it  were  reversionary,  it  could  not  be 
settled,  Osbom  v.  Morgan  (a).  Here,  though  it  is  not 
reversionary,  it  is  not  payable  till  a  future  period,  when 
Mrs.  Austen  may  be  entitled  to  the  whole,  by  surviving 
her  husband.     The  case  falls  within  Osbom  v.  Morgan. 

Mr.  JBaily,  in  reply,  left  the  question  for  the  Court.. 

The  Vice-Chancellob  : 

The  principal  question  in  this  case  is,  whether,  on  the 
construction  of  the  will  of  Joseph  Taylor,  the  trustees 
are  authorized  or  required  to  make  a  settlement  on  the 
Defendant,  Mrs.  Austen.  [His  Honor  read  the  clause  of 
the  will,  giving  the  property  to  the  trustees  for  his 
daughters,  and  proceeded:] — This  is  a  gift  to  the 
daughters,  vesting  the  interest  in  them  immediately, 
but  postponing  the  period  of  payment  till  they  attain 
twenty-one,  or  marry  under  that  age  with  consent. 
Then  there  is  a  proviso,  specially  addressed  to  the  case 
of  the  daughters  marrying  with  consent ;  and  if  they 
marry  with  consent,  the  trustees  may  either  pay  them 
their  shares  immediately,  or,  at  their  discretion,  settle 
tiiem,  and  the  will  points  out  what  sort  of  settlement 
the  testator  desires.  Now,  that  proviso  is  exclusively 
confined  to  the  case  of  the  daughters  marrying  with 
consent.  It  does  not  appear  to  me  that  I  can  import 
into  it  a  proviso,  that  if  the  daughters  marry  without 
consent^  the  trustees  are  to  have  that  power.    However 
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(a)  9  Hare,  432. 
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1853.  nnuAaly  howeTer  absurd  eTen,  the  testator's  exprei 

Taylor        intention  may  be,  I  cannot  alter  the  will  and  pot 

V.  clause  authorizing  a  settlement  in  any  other  event  t 

AusTKH.       ^^^  which  he  has  expressly  pointed  oat ;  on  attaii 

twenty-one  Mrs.  Au»teu  will  be  entitled  to  have  the  ] 

perty  (to  the  whole  of  which  it  seems  she  has,  by  so 

Torship,  acquired  a  right)  paid  to  her. 

[His  Honor  then  referred  to  the  clause  limiting 
shares  of  the  daughters  over  to  the  survivors  of  th 
and  proceeded :] — Now,  whether  in  this  clause  " 
married  ^  means  without  having  been  married,  or  siin 
discovert,  or  whether  it  means  married  with  or  witb 
consent,  it  is  not  necessary  to  determine.  It  does  i 
in  my  opinion,  in  any  view  of  it,  alter  the  effect  of 
previous  clause,  so  as  to  give  power  to  the  trustees 
settle,  except  on  a  marriage  with  consent,  that  whicl 
given  by  the  will.  [His  Honor  referred  to  the  ultim 
limitation  to  Mrs.  Painty  and  observed,  that  whate 
might  be  the  construction  to  be  put  on  the  word  " 
married,^  or  on  the  words  '^  without  leaving  such  is 
as  aforesaid,^  questions  which  it  was  at  present  uBiie< 
sary  to  determine,  he  did  not  find  in  that  clause  anytli 
to  control  the  effect  of  the  language  of  the  first  prov 
and  to  enable  him  to  say  that  the  trustees  had  no^ 
power  to  direct  a  settlement,  and  proceeded :] — If 
Defendant,  Mrs.  Avaten^  were  now  entitled  in  poa 
sion,  the  question,  whether  there  should  be  now  anyi 
tlement,  might  arise ;  but  she  is  not  so  entitled,  and 
husband  does  not  so  claim  it.  He  says  she  will  be  e 
tied  in  possession  on  attaining  twenty-one,  and  not 
then ;  and  then  will  be  the  time  to  consider  the  quesi 
of  her  equity  for  a  settlement. 

I  am  of  opinion  that  I  cannot  now  direct  a  set 


CASES   IN   CHANCERT. 


46& 


ment.  or 
rage,  or 

hdj*  or 

I  am  do  DO 


A  eonuDOO 
takoi. 


into  tbe  circmnstmnees  of  the  huun 

Uiere  is  waj  olher  setlkmeiil  on  the 

she  has  any  other  properij.    AU  thai 

I  to  direet  the'uBml  accounts  to  bt 


l^\ 


decree  (or   accounts  was  accordingiy 


Tayloa 


IN  THE  MATTER  OF  THE  WINDING-UP 
ACTS,  AND  OF  THE  LONDON  CONVEY- 
ANCE  COMPANY. 

EX  PARTE  WISE  AND  OTHERS. 


1853: 

11th  and  12th 

March. 

^  4  ^ 

within  thfwu 


J  HIS  was  a  petition  of  four  of  the  shareholders  in  the 
London  Conveyance  Company,  praying  for  a  winding-up  VT*  .  *"*"^T 
order.     The  company  was  formed  in  1836,  for  running  \^  n^mJe  of 
omnibuses,  &c.,  under  a  deed  of  settlement,  and  it  had  course,  becauie 
carried  on  business  from  the  year  1886  down  to  the  time  J^'^^^one  of 
of  the  petition  being  presented.    The  capital  of  the  com-  the  eisht  claiif • 
pany  consisted  originally  of  50,000/.  in  6000  shares  of  jTJJ^J^'of** 
1 0/.  each,  the  whole  of  which  had  been  long  since  paid  up.  ^h^  /^^i^  liut  it 
It  appeared  that,  for  some  time  past,  the  business  of  the  i«  tof  the  Court 
company  had  not  been  profitable.     In  October,  1862,  ^eSS/oJ  « 
the  directors  of  the  company  sold  to  another  omnibus  pediency.    And 
a  ssociation  the  stock  of  the  London  Conveyance  Com-  ^her©  a  com- 
pany  for  a  sum  of  96007. :  of  this  9600/.,  6600L  were  y^{  i^ut  there 

was  an  arrange- 
ment pending, 
by  which  the  admitted  debts  would  be  cleared  by  a  eubscripuon 
among  the  shareholders,  and  there  were  no  other  questions  except 
equities  between  the  shareholders,  the  Court  refused  a  winding-up 
order  on  the  petition  of  a  few  shareholders  holdbg  very  few  shares. 
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pMil  to  the  bankers  of  the  coDipaoy,  in  dischai 
advances  made  by  them  to  the  directors  of  the  con 
That  these  monies  had  been  apfJied  by  the  direct 
the  use  of  the  company  was  not  disputed ;  but 
disputed  whether  they  had  any  authority  so  to  I: 
the  money,  and  whether,  therefore,  they  had  ant 
to  repay  the  same  out  of  the  company's  assets, 
admitted,  however,  that  after  such  payment,  and  c 
other  payments,  there  was  a  clear  sum  of  1700/, 
mitted  debts  of  the  company.  It  appeared  by  tfa 
dence  that  a  claim  was  made  agunst  the  compan 
Mr.  Hudton  for  800/.,  and  that  he  had  commenc 
action  in  respect  thereof  in  January  1850,  a^at 
tain  of  the  shareholders  of  the  company,  but  such  : 
was  discontinued  in  June  1850,  and  the  Plaintif 
the  Defendants  tlioir  costs.  Mr.  Hudaon  commei 
fresh  action  immediately  afterwards  against  one  < 
shareholders,  which,  however,  had  not  been  proc 
with.  On  the  17th  January  1853,  a  meeting  ( 
company  was  held,  when  the  accounts  were  presi 
and  immediately  after  the  termination  of  that  mi 
an  extraordinary  general  meeting  was  held,  for  th 
pose  of  taking  into  consideration  the  necessary  st 
be  adopted  for  liquidating  the  debts  of  the  com 
At  that  meeting  a  resolution  was  carried  to  the  foil 
effect : — That  certain  ehareboldeTS  there  present,  i 
in  number,  and  who  owned  together  1010  shares,  t 
to  pay'l/.  per  share,  provided  the  remainder  of  the  i 
holders  pud  up  the  same  amount,  with  a  view  to 
date  the  debts  of  the  company  and  wind  up  its  a 
On  the  18th  of  January  the  secretary  of  the  con 
under  instructions  from  the  directors,  forwarded  t< 
of  the  shareholders  who  appeared  on  the  register-b< 
the  company,  a  copy  of  these  resolutions,  and  the  f 
ing  circular: — 
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.     "  St.  Alban's  Place,  Paddington,  1853. 

January  18, 1853.  '  Ex  parte  ' 

'^  London  Conveyance  Company.  Wisk. 

'^  Sir, — I  am  instructed  by  the  Directors  to  annex  an 
extract  from  the  minutes  of  the  extraordinary  general 
meeting  of  the  shareholders  of  this  company,  held  yester- 
day at  the  George  and  Vulture  Tavern,  St.  Michael's 
Alley,  Comhill,  London. 

"  If  you  are  desirous  of  promoting  the  views  of  the 
meeting,  the  committee  will  feel  obliged  by  your  hand- 
ing them  an  undertaking  signifying  that  you  are  willing 
to  pay  1/.  per  share  on  your  shares  before  Thursday,  the 
27th  instant,  in  order  that  they  may  precisely  know  at 
the  earliest  possible  period  how  to  deal  with  the  creditors 
of  the  company,  by  whom  any  one  of  the  shareholders 
may  at  present  be  sued. 

"  The  shareholders  who  have  agreed  to  pay  up  this  1/. 
per  share,  together  with  Mr.  Dangerfield  (who,  though 
not  at  the  meeting,  had  previously  acquiesced  in  the  pro-  ' 
priety  of  and  agreed  to  act  on  such  committee),  repre- 
sent a  majority  of  shares.  Should  the  committee  find 
the  support  they  expect  from  the  remainder,  they  will 
be  able  at  once  to  dispose  of  all  the  admitted  claims  on 
the  company. 

"  I  am,  sir,  your  most  obedient  Servant^ 

"  John  S.  BxaBY,  Secretary  pro  temJ* 

At  this  time  the  number  of  shares  in  the  company 
amounted  to  2066,  held  by  forty-two  shareholders.  Of 
these  it  was  sworn  that  twenty-two,  holding  together  1600 
shares,  had  agreed  or  had  signified  their  consent  to  comply 
with  the  resolution  of  the  17th  January ;  that  of  the  re- 
maining twenty  shareholders,  representing  466  shares,  of 
which  the  four  Petitioners  held  only  130,  there  was  reason 
to  believe  all  excepting  the  Petitioners  would  concur  in  car- 
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Tjia^  OBt  that  lewJiliii  It  appcned  tkaiX  Mr.  Hmdwn 
had  made  «fcerd«BBiagihwg  tbfecooipMiy,«ndlttdcoa- 
fDCDoed  ftctkmagikBi  auBeaf  the  Jim  hiiMi  ■  ii»  but  he 
kftd  B0t  aeSTFcK-  pfOBcedcJ  vith  aar,  and  tke  coaqnny 
denied  the  tafidicT  of  hk  Hiian  A  efaaigje  vaa  made  hj 
the  peuxkii  agamtt  the  direcsan,  m  TUfvti.  to  theade 
of  the  A^ick.  that  it  had  been  ftaodalftitly  eooducted. 
Of  this  there  was  axxke.  hot  not  aatisfMtarr,  erideoee. 


There  wete  other  daims  loade  upim  the  cwnpiny  I7 
•hai^eholdera,  in  respect  of  manieB  advaoeed  fay  then  for 
the  Deeeanties  of  the  eooipaiiT,  bat  the  lafidit j  of  theae 
ftjfiiw  vaa  disputed  as  agiiniit  the  fmairapT- 


Od  these  xnateriak  the  petition  to  wind  op  theeooh 
paoj  vaa  broogfat  oo. 


Mr.  RmsBdl  and  Mr.  Maare,  in  sopport  of  the  petitaoo. 

Mr.  Giksseand  Mr.  Loool,  eamiri. 

They  cited  Jamitit  case  (a),  Inderwick^s  earn  (b\ 
Fisher's  ease  (c). 

Mr.  RmsscU,  in  reply,  nidged,  among  other  thii^s,  that 
if  a  company  was  within  any  of  the  dasBes  ennmeratediD 
the  5th  section  of  the  Act,  it  was  a  matter  of  right  and 
not  of  expediency  that  any  shareholders  should  ha¥e  it 
womid  up  mider  the  Act ;  that  the  Acts  were  expready 
intended  to  provide  facilities  for  the  diasolatioo  and 
winding  up  of  companies,  which  was  all  bat  impossible  in 
this  Court ;  that  if  the  difficulty  was  great  when  the 
rules  of  proceeding  were  known,  it  was  much  greater 
now  under  the  new  unsettled  practice,  and  that  to  de- 

(a)  3  De  Gex  &  Smde,  127.  (b)  Ibid.  231. 

(c)  Ibid.  116. 
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prive  shareholders  in  such  a  company  of  the  benefit  of  1853. 

the  Winding-up  Acts,  and  to  throw  them  back  upon  the  ExmtU 

impracticable  course  of  a  suit  in  this  Court  for  contribur  Wise. 
tion,  would  be  substantially  to  deny  all  relief. 

The  Vicb-Chancbllob  : 

There  appears  to  me  to  be  considerable  mis^)prehen- 
sion  as  to  the  purpose  of  the  Winding-up  Acts.  An 
objection  has  been  taken  in  argument  to  the  use  of  the 
term  expediency,  as  applied  to  the  consideraticm  of  the 
cases  to  which  the  Acts  are  applicable.  But  I  find  that 
to  be  the  very  term  used  by  the  Act  itself,  in  the  sec- 
tion which  gives  directions  to  the  Court  as  to  its  mode 
of  proceeding.  The  1st  section  of  the  Act,  after  recit- 
ing various  other  Acts,  has  this  recital :  "  Whereas  it  is 
expedient  that  further  facilities  should  be  given  for  the 
dissolution  and  winding  up  of  joint-stock  companies  and 
other  partnerships.'*'  The  purpose  of  the  Act  is  to  give 
facilities  for  dissolving,  &c.  The  5th  section  points  out 
the  cases  in  which  it  is  lawful  to  present  petitions  for 
winding  up  companies.  It  is  only  in  those  cases  in  which  a 
petition  can  be  presented  at  all.  And  eight  such  cases  are 
stated  ;  the  7th  case  is,  ^'If  the  company  shall  bave  beea 
dissolved,  or  have  ceased  to  carry  on  business,  or  shall  be 
carrying  on  business  only  for  the  purpose  of  winding  up  its 
af&irs,  and  the  same  shall  not  be  completely  wound  up.*' 

[His  Honor  referred  to  the  8th  case,  and  proceeded:] — 
In  any  of  these  eight  cases  a  party  may  present  a  petition. 
It  is  not  that  in  every  one  of  such  cases  an  order  must 
be  made,  but  merely  that  a  petition  may  be  presented. 
Some  of  the  following  sections  of  the  Act  afiect  the  course 
of  proceeding,  and  then  comes  the  12th,  by  which  the 
Court  may,  if  it  thinks  fit,  make  an  order  nxd^  or  refer  it 
to  theMaster  to  make  preliminary  inquiries  as  to  the  ne- 


CA.SZ*    15    CHASCEAT. 


ffMiat  i  X  1 


MMC«r  r>CAr»d  ^uc  k  «>■  anc  nee^^vT-  or  ^ 


riMii7  xuk  '-.wTi  'feergdnn  in  the  fine  itmtanee  ?  ) 
iJm  Ojon  jwiffv  s£  noee  for  icaelf  wiieclier  it  ■  ne 
m  *Ui>ifli«nt  \  I  am  of  of)iiuaiu  tfau  bevtwl  aD  q 
tiM  yuymn  of  the  Act  ww  not  lo  oaake  H  m  mi 
enwrw  due  er>a;ribatorMa  ahnwiaz  a  caae  to  be  wHI 
of  the  «igfat  eiaaiiM  of  eaae*  point^  oat  in  tbe  5th 
D»»T  aftk.  M  of  right,  fof  a  win4inj;-ap  order.  wTthon 
ing  thai  anv  benefit  to  the  cumpanv  would  result  I 


It  ifl  iKit  cTtrrect  to  sa*  that  «heQ  the  Coort 
vxtrrrmt  ni  ita  ducretioo  refuses  a  winding-Dp  oi 
ahuta  the  door  of  jtutice.  ^^'hat  it  does,  ia  sim:)] 
the  jjarties  Ut  neek  jostice  in  the  ordinary  coaisi 
Oturt,  and  not  under  the  special  powera  and  prori 
the  Winding-up  Acts.  I  am  of  opinion  that  I  an 
to  (ixercifie  a  judicial  discretion  on  the  question 
ex]fedif;ncy  or  necemitr  of  the  case ;  and  the  q 
thtrreforft  is,  whether,  on  the  circumstances  of  th 
it  in  orit.-  in  which  it  is  neccaaary  or  expedient 
winding-up  order  should  be  made- 
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Now,  this  company  is  not  within  the  class  of  inchoate  1853. 

associations ;  it  has  been  in  active  operation  for  several        ^^  parte 
years;  the  Petitioners  are  four  in  number,  holding  toge-  Wise. 

ther  about  130  shares ;  the  total  number  of  shares  was  ori- 
ginally 5000 :  it  seems  there  are  now  only  2065  ;  besides 
the  four  Petitioners,  there  are  thirty-eight  shareholders* 
respondents  as  it  were  to  this  petition,  holding  upwards  of 
1 900  shares.  It  does  not  follow  that  because  the  Petition- 
ers are  greatly  in  the  minority  there  can  be  no  order,  for 
it  might  be  expedient;  still,  the  circumstance  of  their  being 
in  a  minority  is  to  be  looked  at.  The  first  question  in  this, 
as  in  all  such  cases,  is  this :  What  are  the  liabilities  to 
which  the  Petitioners  in  particular,  and  the  shareholders 
generally,  are  exposed !  Are  there  demands  against  the 
company  under  which  the  Petitioners  are  liable  to  be 
called  upon  to  pay  more  than  the  amount  due  from  them 
in  proportion  to  their  shares  ?  It  is  true  that  when  a 
company  is  being  wound  up,  the  proceedings  are  not 
merely  for  the  discharge  of  debts  of  the  company  :  they 
may  embrace  the  administration  of  equities  between  the 
contributories ;  but  that  is  not  the  principal  purpose  of 
the  Act.  The  object  of  the  Act  was  not  so  much  to  ad- 
minister the  internal  equities  as  between  the  shareholders, 
as  to  prevent  one  shareholder  from  being  compelled  to 
make  a  payment  much  larger  than  his  proper  share. 

As  to  the  debts  to  which  the  company  is  liable,  they 
are  admitted  to  be  about  1700/. 

It  appears  that  certain  shareholders  have  put  their 
names  to  a  memorandum,  by  which  they  have  agreed  to 
pay  1  /.  per  share  for  liquidating  the  company^s  debts,  if 
the  other  shareholders  will  do  the  same.  The  persons 
who  have  thus  agreed  hold  1010  shares.  This  transac- 
tion    ok  place  on  the  17th  January,  and  shortly  after- 


v. 
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1853.  wards  this  petition  was  presented,  which  of  oourae  pre- 

Ex  parte        v^i^ted  the  operation  of  the  resolution. 
Wise. 

Besides  these  debts,  it  is  said  there  are  other  daims. 
There  is  great  difficulty  as  to  those.  Some  of  them  are 
alleged  to  be  claims  by  shareholders  or  directors  in  re- 
spect of  advances  made  by  them,  which  they  daim  to 
have  repaid ;  an  action  clearly  cannot  be  brought  against 
the  company  for  those.  Another  class  of  debts  is  in  re- 
spect of  monies  lent  by  other  persons  to  the  directors  tot 
the  use  of  the  company.  Both  the  Petitioners  and  the 
Respondents  say  these  are  no  debts  of  the  company.  At 
any  rate,  they  are  not  the  debts  of  the  Petitioners,  and 
they  are  the  subject  of  a  mere  administratioa  of  equities 
between  the  shareholders ;  the  persons  who  are  liable  te 
pay  them,  may  have  a  right  to  say  that  they  are  entitled  te 
have  repayment  from  the  other  contributories ;  but  that 
claim  would  be  adverse  to  the  claim  of  the  Petitionen. 
With  regard  to  the  debts  ultra  the  1700/.,  the  ease 
is  not,  as  presented,  in  a  condition  in  which  I  can  say 
whether  they  are  debts  for  the  liquidation  of  which  there 
ought  to  be  contribution. 

Then  it  is  said,  there  are  other  grounds  for  winding  op 
the  company.  First,  it  is  said  that  the  directors,  having 
a  large  stock  belonging  to  the  company,  have  add  it  at 
an  under  value,  and  under  circumstances  rendering  the 
sale  improper ;  but  if  that  were  so,  that  does  not  require 
a  winding-up  order ;  that  is  a  question  of  equities  be- 
tween the  parties.  Except  in  a  few  special  circumstances^ 
there  is  for  the  purpose  of  administering  such  equities, 
no  machinery  more  cumbrous  or  inconvenient  than  that 
of  the  Winding-up  Acts ;  and  where  there  is  nothing  to  be 
done  beyond  administering  such  equities,  I  do  not  think  it 
at  all  expedient  to  apply  the  machinery  of  the  Winding- 
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up  Acts.     The  same  observation  applies  to  another  alle-  1853. 

gation,  viz.  that  the  assets  have  been  misapplied  by  the         ^^  parte 
directors,  that  is,  with  reference  to  the  repayment  of  the  Wise. 

loans  made  by  the  Bank ;  that  is  a  question  whether  the 
directors  duly  exercised  the  powers  vested  in  them :  if 
they  had  power  to  make  the  company  liable  for  the  loan, 
they  properly  repaid  a  debt  of  the  company ;  if  they  had 
no  such  power,  then  they  borrowed  on  their  own  credit, 
and  applied  the  monies  for  the  use  of  the  company  ;  still 
that  is  a  question  whether  they  duly  applied  the  assets. 
I  do  not  at  present  see  any  ground  for  concluding  that 
there  was  an  improper  sale  of  the  stock,  or  an  improper 
application  of  the  proceeds.  No  such  case  is  now  esta- 
blished before  me.  But  if  it  were,  I  should  hesitate, 
unless  there  were  existing  liabilities  of  the  company,  to 
grant  a  winding-up  order  merely  for  the  purpose  of 
taking  an  account  against  the  directors.  It  is  clear  that 
this  petition  has  had  the  effect  of  preventing  the  opera- 
tion of  the  resolution  for  raising  money  by  subscription 
among  the  contributories ;  and  all  that  I  shall  do  on  this 
petition,  is  to  let  it  stand  over  for  a  certain  period,  in 
order  to  see  how  far  the  resolution  will  have  the  effect 
of  raising  money,  and  in  order  to  allow  each  party  to 
bring  affidavits  to  show  what  are  then  the  existing  lia- 
bilities of  the  company. 

The  petition  stood  over  until  the  first  day  of  Easter 
Term. 
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1853: 

14th  January. 
\ , f 

Practice. 

Production. 

Deeds  and 

Papers. 


Motion  for  pro- 
duction of  docu- 
ments belong- 
ing to  a  com- 
pany, against 
Defendants, 
who  had  been, 
but  were  no 
longer,  trustees 
of  the  com- 
pany, no  other 
shareholders 
being  parties. 
The  answer  ad- 
mitted the  docu- 
ments to  be  in 
the  office  of  the 
company,  but 
not  otherwise 
in  the  posses- 
sion or  custody 
of  the  Defend- 
ants.    Held, 
that  production 
could  not  be 
enforced. 


PENNEY  r.  GOODE. 

IN  this  case  the  bill  was  filed  by  Henry  Penney  against 
Goode,  JBurchelly  and  Bailey ,  who  were  the  treasurers 
and  trustees,  and  also  members  of  the  IFestminsier  Fire 
Insurance  Society.  The  Plaintiff  was  a  varnish  maoo- 
facturer,  and  had  insured  in  the  Westminster  Fire  Office, 
under  a  policy  dated  the  12th  of  October  1849,  certain 
buildings  and  stock  in  trade  used  in  his  business,  for  the 
sum  of  1875/.  In  July  1850,  part  of  these  buildings  an4 
the  stock  contained  therein  were  destroyed  by  fire. 
And  the  bill  was  to  have  the  amount  at  which  these 
things  were  insured  paid  to  the  Plaintiff. 

The  office  refused  to  pay  the  amount  claimed,  withoai 
being  first  furnished  by  the  Plaintiff  with  an  inspection 
of  his  books  and  other  vouchers  and  evidence,  pursuant 
to  the  1 2th  condition  of  the  policy ;  and  this  the  Plain- 
tiff refused,  on  the  ground  that  his  method  of  manufactur- 
ing was  a  secret,  and  his  books  would  disclose  such 
secret.  The  12th  condition  of  the  policy  was  as  fol- 
lows : — '^  All  persons  insured  who  shall  sustain  any  loss 
or  damage  by  fire,  shall  forthwith  give  notice  thereof  at 
the  office  of  the  society,  and  within  fifteen  days  after 
such  fire  deliver  in  the  particulars  of  the  loss  and 
damage  sustained,  in  the  most  satisfactory  manner  that 
the  nature  of  the  case  will  admit  of;  and  shall,  if  re- 
required,  verify  the  same  by  their  oath  or  affirmation, 
and  by  the  oath  or  affirmation  of  their  shopmen, 
domestics,  or  servants,  by  their  books  of  accomits  and 
such  other  proper  vouchers  as  shall  be  reasonably  re- 
quired in  that  behalf;  and  unless  such  notice  shall  be 
given  and  (if  required)  such  affidavit  of  the  insured's  loss 
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made,  and  such  books  and  vouchers  produced,  no  money  1 853. 

shall  be  recoverable  by  virtue  of  any  policy  to  be  issued         Pknney 
by  this  society ;  and  if  it  shall  appear  that  there  hath  v. 

been  any  fraud  or  false  swearing,  or  that  the  fire  shall  ixooDE. 
have  happened  by  the  procurement  or  wilful  act,  means, 
or  contrivance  of  the  insured  or  claimants,  he,  she,  or 
they  shall  forfeit  and  lose  every  right  and  claim  to 
restitution  or  payment  by  virtue  of  his,  her,  or  their 
policy  or  policies  ;  but  in  case  any  difference  shall  arise 
between  this  society  and  the  insured,  touching  or  con- 
cerning any  loss  or  damage  sustained,  such  difference 
shall  be  submitted  to  the  judgment  and  determination  of 
two  arbitrators  to  be  indifferently  chosen,  one  to  be 
named  by  the  insured,  and  the  other  by  the  directors 
of  this  society  ;  and  in  case  such  two  arbitrators  cannot 
or  shall  not  agree,  then  the  same  shall  be  submitted  to 
and  determined  by  a  third  person  to  be  chosen  by  such 
two  referees  or  arbitrators  as  an  umpire,  and  the  award 
in  writing  of  such  two  referees  or  their  umpire  shall  be 
conclusive  and  binding  upon  all  parties." 

This  was  the  substantial  question  in  the  suit.  The 
bill  alleged  that  the  Defendants  were  the  only  parties 
necessary,  and  contained  the  usual  inquiry  for  books  and 
papers ;  and  by  their  first  answer  the  Defendants,  ad- 
roitting  that  they  were  treasurers  and  trustees  of  the 
society,  said  they  believed  there  were  at  the  office  of  the 
said  society,  but  not  otherwise  in  their  possession, 
custody,  or  power,  &c.,  the  deed  of  settlement  in  the 
bill  mentioned,  and  the  several  letters  in  the  bill  men- 
tioned, and  divers  other  documents,  of  which,  for  reasons 
stated,  they  submitted  they  were  not  bound  to  set 
forth  any  schedule. 

Afterwards  a  further  answer  was  put  in,  by  which  they 
did  set  forth  a  schedule  of  these  documents. 


CASES  IX  CHAXCERT. 


■> 


l^SX  T^  IC  va»  aft^wtk  ansiedL  wad  hf  ^he 

^  '      to  iW  iJB«:»Se«i  loa.  abe   DNeliefiidbins  stsced  that  tfciy 

SB^  trastccs  «f  tke  aocxtr.  bit 


tlos  certain  ccWr  peisoas  vhoB  ikej 


A  modoe  wjs  mam  Bade  br  ike  PUmiMT  far 
tim  cf  die  deed  of  senleBcnt,  aad  of  tke 
mMitioped  in  tlie  schedck  of  ^he  fntker  iniinii.  The 
Delenduits  cfleted  to  aBctv  inipertiQa  st  ifctk  ««■ 
ofice,  Int  objected  to  jivodaee  thcBi  owvkerey  ob  wt 
gitniud  of  tDccoreBMiBee :  tlie  oAer  wi 


Mr.  TtmlL  in  siiff<wt  cf  tke  molioM,  cited  Gigm  ?. 
Cam^fMd  (o),  and  Atf  t.  Lamfims  (»). 


Mr.   Ifoi^ivi/  (wkb  vhoB  VK  Mr.  JIUb»X 
74ry^  T.  Rmmddl  (c),  and  Mmrrmy  t.  irBito*(«r). 

Mr.  TfTTtUj  in  rephr. 

The  Vicz>CBAXcixLcm  held,  that  the  Plaintiff  vaa  aot 
entitled  to  production  of  the  documents.  He  said,  tlai 
if  the  Defendants  had  teen  actoaDr  the  tmsteeB,  sdB  k 
did  not  appear  bj  the  ans^wer  that  thej  bad  anr  power 
to  take  the  documents  out  of  the  cu&tod|f  of  the  geneni 
bodj  of  directors^  But  it  appeared  tbej  were  no  knpr 
the  trustees ;  other  persons  were  as  mudi  cotilled  ai 
thej  were,  to  say  whether  the  documents  should  be  pro- 
duced or  not ;  and  if  the  Court  made  the  otrder  asked!, 
it  must,  to  enforce  it,  commit  the  Defendants  far  not 
doing,  that  which  thev  had  no  power  of  doing  without  tk 
ccmsent  of  other  persons  ^ho  were  not  b^we  the  Comt 
The  motion  was  refused  with  costs. 

(n)  15  Jur.  807.  (c)  Cr.  k  Phil.  104. 

(5)  1  Mae.  k  G.  627-  (W)  Cr.  k  PM.  114. 
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RICHARDSON  v.  JENKINS.  1853: 

26th  April. 

X  HIS  was  a  creditors'  suit,  for  the  admiDistration  of      j)ebtor  and 

the   estate  of  James  Robertson;  and  it  now  came  on        Creditor, 

to  be  heard  on  further  directions.  Specialty  Debt, 

what  creates. 
Trust  deed, 
Robertson  had  misapplied  several  trust  funds,  and  the      effect  ofnon- 

questions  arose  between  the  several  cestuis  que  trusty  who      execution  of. 

claimed  as  creditors  against  liis  estate.     The  Plaintiff  

claimed  under  a  deed  by  which  certain  property  had  A.  trustee  under 
been  vested  in  Robertson  on  trust  for  sale ;  this  deed  ^^^g  Jjf  which 
contained  such  a  declaration  of  trusts,  as  clearly  created  would  amount 

a  contract  by  Robertson  ;  but  he  had  never  executed  it :  ^^  ^^®  creation 
•^  .  1       1 1     1  ^*  *  contract,  is 

he  had,  however,  acted  under  it ;  he  had  sold  the  pro-  not  a  specialty 

perty,  and  received  the  money  produced  by  the  sale.  debtor  if  he  has 

not  executed  the 

Davisy  another  creditor,  claimed  under  two  deeds,  both  jjg  j^J^^  acted 

of  which  were  executed  by  Robertson,  under  it. 

The  wordt 

The  language  of  both  of  these  deeds  was,  that  it  was       ^^  »  ^^^  ^^^^ 
declared  that  Robertson  should  stand  possessed,  &c.,  of  necessary  in  a 

the  trust  funds;  but  they  did  not   contain  the  word  trastdeedto 

•^  constitute  a  spe- 

"  agree,'  and  under  one  of  them  there  were  two  trustees,  cialty  contract. 

Robertson  and  SnelL     Snell  survived  Robertson.  A  declaration 

by  the  trustee 
that  he  will 
Another  creditor,  Nicholson,  claimed  as  a  creditor  by  stand  possessed 

bond,  in  which  the  heirs  were  expressly  bound.  ^"^  certain  trusts 

'^        ■'  &c.  IS  sufficient. 

A  creditor  by 

The  questions  were,  whether.  Firstly,  the  Plaintiff  was  bond,  in  which 

a  specialty  creditor ;  Secondly,  whether,  in  Davis''  case,  *^®  ^^}^  *^® 

named,  takes 

priority  over  a 
specialty  creditor  under  a  security  in  which  the  heirs  are  not  ex- 
pressly named. 

Vol.  T.     N.  S.  i  i 


Hr. 


iDiii-r    LjI.      ji    -^'Tt    Xauti'T^  '. 


iiiU    iKfin   III  lAsirimiHir  ir  &  jsmi!. 


fi^ff-fn  iiifS^r  v^:ii  ^  :ia.  ja.  zls^n  » t  &feJ^nH9M 


:  >  vm.  1;  I 


iC*.  >c 
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the  trustee  shall  stand  possessed  on  trust ;  that  is  a  de- 
claration by  the  trustee,  which  creates  a  contract :  it  is 
not  necessary  that  there  should  be  the  word  ^'  covenant  ^' 
or  the  word  '*  agree."  Mavor  v.  Davenport  (a),  Turner 
V.  Wardle(b). 


1853. 

^ • ' 

Richardson 

V, 
JSNKINS. 


The  Plaintiff  is  not  a  specialty  creditor.  Adey  v. 
Arnold  (c)  shows  that  there  is  no  specialty  created  by  a 
simple  breach  of  trust,  and  that  is  all  that  there  was  in 
this  case^  Robertson  not  having  executed  the  deed.  True 
he  was  a  trustee,  and  could  not  have  escaped  liability ; 
but  he  was  only  a  debtor  by  simple  contract^  and  his 
creditors  can  be,  as  against  others,  no  more. 

Mr.  ShapteTy  for  Nicholson. 

Nicholson  must  clearly  take  priority  over  the  other 
creditors,  as  against  the  real  estate,  because  in  his  secu- 
rity the  heirs  are  in  terms  bound,  while  they  are  not  so 
in  the  securities  of  the  other  creditors.  The  3  &  4  Will. 
IV.  c.  104,  expressly  reserves  the  priority  of  specialty 
creditors  where  the  heirs  are  bound.  He  cited  also 
Cummins  v.  Cummins  (d). 

DaviSj  in  respect  of  the  deed  of  which  Snell  was  a 
trustee,  has  no  claim  ;  the  obligation  survived  to  Snell^ 
and  Robertsons  estate  cannot  be  sued  at  law  on  the 
contract.  In  this  Court  he  has  no  claim  except  for  his 
legal  debt,  Richardson  v.  Horton  (e). 

Mr.  Selwyn,  in  reply. 

The  execution  of  the  deed  is  not  in  aU  cases  necessary 


(a)  2  Sim.  227. 
(A)  7  Sim.  80. 
(c)  16  Jut.  1123. 


(d)  3  Jones  &  Lat.  64. 

(e)  6  Beav.  185. 


ii2 
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1853.  to  support  an  action  of  covenant ;  and  if  an  aelioQ  of 

BiCHARDSov     <^ovcnaut  can  be  aiaintalneJ,  there  is  a  specially  debt. 

9.  Take  the  case  of  an  action  of  coveDaot  by  the  refer- 

JENKINS.        sioner  against  the  assignees  of  a  lease:  such  an  actioa 

would  clearly  lie,  though  the  assignees  had  not  executed 
the  deed.  If  the  language  of  a  deed  is  such  as  would 
create  a  specialty,  a  party  acting  under  it  brings  him- 
self within  the  specialty. 

Hawkins  v.  Sherman  shows  that  it  is  not  merely  when 
the  covenant  runs  with  the  land,  that  an  aetimi  of  coTe- 
nant  will  lie,  though  there  has  been  no  execution  of  the 
deed.  Adey  v.  Arnold  does  not  bear  on  tbe  queBtion: 
it  decides  that  there  must  be  an  agreement,  bat  does 
not  touch  the  question  of  the  efifect  of  non-execution. 

The  Vice-Chancellob  : 

In  this  case  five  pdnts  arise.*  The  first  relates  to  the 
debt  due  to  the  Plain tiflP.  It  appears  that  a  trust  deed 
was  executed  by  which  certain  property  was  conveyed  to 
Robertson  on  various  trusts,  one  of  which  was  a  trust  for 
sale,  and  he  was  to  stand  possessed  of  the  proceeds  on 
trusts,  which  it  is  not  necessar}'  minutely  to  mention. 
Robertson  was  a  party  to  the  deed  and  acted  under  it, 
but  did  not  execute  it ;  and  the  question  ^  whether 
that  instrument,  not  being  under  the  seal  of  RobertsoM, 
amounts  to  a  contract  on  his  part^  so  as  to  make  his 
debt  a  specialty  debt :  a  question  which  resolves  into  this, 
whether  in  such  a  case  an  action  of  covenant  would  lie 
at  law.     Now  the  circumstances  of  this  case,  and  the 

*  The  Reporter  has  only  thought  it  material  to  report  tbe 
judgment  on  the  four  first  points.  The  fifth  related  to  the 
question  of  costs,  and  turned  on  the  particular  course  of  con- 
duct adopted  by  the  Plaintiff. 
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authorities  cited  in  it,  have  brought  to  my  recollection 
that  when  I  was  Master,  the  same  question  came  before 
me,  and  these  authorities,  Lord  Montford  v.  Lord 
Cadogan  and  the  others,  were  cited ;  and  as  to  the  case 
of  Woody.  Hardisty  entertaining  doubt  whether  the  deci- 
sion went  on  the  point  of  absence  of  execution  of  the 
deed,  I  caused  the  registrar's  book  to  be  searched,  and 
ascertained  that  the  trustee  had  sealed  the  deed.  In 
the  case  then  before  me,  I  decided  that  the  debt  was  not 
a  specialty  debt.  Of  couree  I  cannot  treat  my  own  deci- 
sion, as  Master,  as  an  authority.  But  it  appears  to  me 
now,  as  it  did  then,  that  it  is  difficult  to  comprehend 
how,  except  in  a  very  few  exceptional  cases,  a  man  can 
be  liable  as  on  a  specialty  debt,  under  an  instrument  not 
sealed  by  him.  There  may  be  cases  of  exception,  as  by 
the  custom  of  London  or  by  other  custom,  but  such  cases 
stand  on  the  special  custom.  So  in  the  case  of  a  cove- 
nant running  with  the  land,  that  stands  on  its  own  special 
ground,  and  is  an  exception  to  the  general  rule.  As  a 
general  iiile,  a  man  cannot  be  bound  as  a  specialty 
debtor,  except  by  some  instrument  under  his  own  seal ; 
he  cannot  be  bound  as  in  a  specialty  by  covenant,  unless 
by  an  instrument  under -his  own  seal  he  has  agreed  to 
do  something.  If  I  found  any  authority  deciding  that 
acting  under  a  deed,  though  not  sealed  by  the  party  so 
acting,  would  render  him  liable  as  on  specialty,  I  should 
be  bound  by  it.  If  the  case  of  Wood  v.  Hardisty  had 
so  decided,  I  should  follow  it.  But  I  do  not  think  that 
case,  or  any  of  the  cases  cited  are  applicable.  Lord 
Montford  v.  Cadogan  was  a  case  in  which  the  question 
was,  not  whether  the  trustee  not  having  seated  the  deed, 
was  liable  as  on  specialty,  but  whether,  not  having 
executed,  he  would  be  liable  under  the  terms  of  the 
deed.  The  language  of  Lord  Eldon  is  somewhat  am- 
biguous; but  though  he  uses  the  term  '^covenant,^^  his 
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^ . ' 

Richardson 

Jbnkins. 
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mind  clearly  was  not  addressed  to  that  point.  As  to 
the  case  of  Wood  v.  Hardisty^  from  examination  of  the 
registrar's  book,  it  appears  clear  that  the  trustee  there 
had  sealed  the  deed,  and  the  question  waa,  whether  the 
language  created  a  contract;  the  only  caae  in  whidi 
I  find  any  authority  is  Uawkinz  v.  Shermam,  in  whidi 
Lord  Tenterden^  though  he  does  not  expressly  decide 
the  pointy  intimates  a  doubt ;  but  it  is  only  a  donbi  (a). 


But  supposing  an  action  of  covenant  could  be  brosgld 
in  that  case,  where  a  prior  lessee  has  coTenanted, 
and  has  then  assigned  his  lease  in  sudi  a  manner  thai 
the  assignee  is  under  an  obligation,  the  decision  would 
only  go  the  length  that  in  that  particular  case  aa  actioo 
of  covenant  would  lie.  Adey  v.  Arnold  does  not  decide 
the  point.  Under  these  circumstances  I  am  bound  to 
decide  on  principle,  and  to  hold,  there  being  no  antho* 
rity  to  the  contrary,  that  the  want  of  sealing  the  deed 
by  the  party,  prevents  his  debt  being  a  debt  on  specialty. 
I  am  of  opinion,  therefore,  that  as  to  the  debt  doe  to 
the  Plaintiff,  it  is  a  simple  c<Hitract  debt  merely. 

The  second  question  is  this.  Davis  is  a  creator 
under  two  deeds,  of  one  of  which  Robtrtson  is  sole  trae- 
tee ;  Robertson  did  execute  the  deed ;  the  only  questioB 
then  upon  this  deed  is,  whether  in  form  it  is  sufficient  to 
constitute  a  contract ;  if  there  is  a  contract,  Robertscm^ 
having  sealed  it^  is  a  specialty  debtor.  The  terms  of  the 
deed  are  '*  it  is  declared,*^  &c. ;  and  the  question  is,  whe- 
ther that  amounts  to  a  contract  on  the  part  of  the  tmstee. 
On  this  point  Adey  v.  Arnold  was  cited ;  and  if  Lord 
St.  Leonards  had  decided  in  that  case,  that^  to  constitute 

(a)  See  also  Burnett  v.  collected  that  in  such  a  case 
Lynch,  5  Bam.  &  Cress.  589>  an  action  of  covenant  would 
from  which  it  is  rather  to  be     not  lie. 
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a  contract,  it  is  necessary  to  have  the  word  "  agree,'* 
I  should  of  course  follow  his  decision.  But  he  has 
not  so  decided.  All  that  was  decided  in  Adey  v.  Ar- 
nold  is,  that  if  there  is  nothing  more  than  a  conveyance 
on  trust,  that  does  not  amount  to  a  contract.  And  I 
am  of  opinion  that  when  the  parties  to  a  deed,  frame 
it  in  the  terms  of  declaring  that  such  and  such  things 
shall  be  done,  the  term  ''  declare"  is  sufficient  to  con- 
stitute a  contract.  The  case  is  the  same  as  to  the 
deed  in  which  Robertson  and  another  are  the  trustees. 
Davis,  therefore,  stands  as  a  specialty  creditor. 


1853. 

^^ . ' 

Richardson 

V. 

Jenkins. 


The  third  point  is  this.  Under  one  of  the  deeds, 
Robertson  was  not  sole  trustee,  but  only  jointly  with 
one  Snell.  Robertson  is  dead,  leaving  Snell  surviving 
him ;  and  it  is  contended  that  though  there  is  a  contract 
under  seal  by  Robertson,  the  obligation  was  joint,  and 
that  it  survived  to  Snell,  and  lies  on  him  and  not  on 
Robertsons  estate ;  and  Richardson  v.  Horton  was  cited 
on  this  point ;  the  argument,  however,  assumes  that  the 
obligation  was  joint ;  but  I  think  it  was  joint  and 
several. 


The  fourth  point  is  this.  Nicholson  is  a  creditor  by 
bond  under  seal,  in  which  the  heirs  are  bound ;  and  he 
claims  to  be  paid  first  out  of  the  real  estate.  Now  the 
liability  of  Robertson  under  the  deed  which  he  executed 
to  Davis,  though  a  liability  by  specialty,  is  not  one  which 
binds  the  heirs ;  and  the  terms  of  the  Statute  (3  &  4 
Will.  IV.  c.  104)  are  clear.  Nicholson  is  therefore 
entitled  to  be  paid  out  of  the  real  estate,  in  priority  over 
Davis* 
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1853: 
25th  May. 

^ ' 

Winding-up 

Acts, 

Contribntories, 


A,  was  a  mem- 
ber of  the  pro- 
visional com- 
mittee of  a  pro- 
jected railway 
company,  and 
at  a  meeting 
thereof  joined 
in  appointing 
solicitors  and 
engineer,  and 
immediately 
afterwards  a 
committee  of 
management 
was  appointed. 
A,^8  name  was 
put  on  this 
without  his 
knowledge.    lie 
never  acted  in 
any  further  or 
other  way. 
Expenses  were 
incurred  by  the 
solicitors  and 
engineer  subse- 
quently to  the 
formation  of 
the  managing 
committee,  and 
by  their  direc- 
tion ;  it  did  not 
appear  that 
any  other  ex- 
penses had  been 
incurred :  Held, 


THE  DOVER  AND  DEAL  HAILWAY 

COMPANY. 

EX  PARTE  THOMAS  HIGHT. 

X  HIS  case  arose  in  the  course  of  winding  up  the  same 
company  in  which  tlie  cases  of  Ex  parte  Becurdshaw  (a), 
and  Ex  parte  Mowatt{b)f2Liiii  Ex  parte  Mowatt(e)^ 
on  appeal,  were  decided.  The  facts  as  to  the  fonnatioo 
of  the  company  and  the  negotiations  of  its  directors 
with  the  South  Eastern  Railway  Company  will  be  found 
in  the  reports  of  those  cases.  The  particular  &cti 
material  in  this  case  are  as  follow : — 

Mr.  Hight  was  a  member  of  the  provisional  com- 
mittee, and  his  name  appeared  as  such  in  the  printed 
prcspcctus  issued.  He  attended  a  meeting  of  this  com- 
mittee on  the  2kh  of  October  1845.  At  that  meeting, 
the  title  and  capital  of  the  intended  company,  the  num- 
ber of  shares,  the  amount  of  the  shares,  and  the  amount 
of  the  deposit  were  fixed  upon,  and  the  solicitors,  Messrs. 
Hook  and  Thompson^  were  appointed.  The  bankers  were 
also  named,  and  the  acting  engineer  was  appointed,  and 
it  was  resolved  that  he  should  forthwith  proceed  to  survey 
the  line.  Nothing  further  was  done  at  this  meeting, 
and  Mr.  Hight  never  took  any  further  part  in  the  active 
management  of  the  company. 

On  the  1st  November  1845,  a  managing  committee 
was  appointed,  of  whom   Mr.  Hight  was  one,  ahd  his 

(a)  1  Drew.  226.         {b)  1  Drew.  247.         (c)  1 7  Jur.  356. 

that  A,  was  uot  a  contributory. 
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name  appeared  as  such  in  the  printed  letter,  dated  the  1853. 

24th  January  1846,  containing  the  guarantee  of  the        Exvarte 
directors,  referred  to  in  Ex  parte  Mowatt  (a).  Eight. 

Mr.  Highty  on  being  examined  before  the  Master, 
proved  that  he  never  had  notice  of  his  being  put  on  the 
managing  committee,  and  that  he  never  saw  his  name 
advertised  as  a  member  of  it  in  the  public  papers ;  and 
there  was  no  evidence  to  contradict  this.  The  solicitor, 
Mr.  Hooky  being  examined  before  the  Master,  proved 
that  he  acted  regularly  as  the  company's  solicitor  from 
the  date  of  his  appointment,  and  attended  the  meetings 
of  the  committee  of  management  as  such  solicitor.  That 
considerable  expenses  were  incurred  in  the  surveys  and  in 
the  parliamentary  expenses  of  the  company.  That  such 
expenses  were  incurred  by  the  direction  of  the  committee 
of  management ;  and  from  the  evidence  generally,  it 
appeared  that  nothing  substantial  was  done  till  after 
the  formation  of  the  committee  of  management. 

Mr.  Hight  did  not  execute  either  the  parliamentary 
contract  or  the  subscribers'  agreement. 

Under  these  circumstances  the  Master  had  put  Mr. 
Hight  on  the  list  of  contributories,  and  this  was  a 
motion  by  way  of  appeal  to  take  bis  name  off  the  list. 

Mr.  J.  Baily  and  Mr.  Hobhouse,  for  the  motion. 
They  relied  on  Carriers  case  (6). 

Mr.  Glasse  and  Mr.  Selwyn  for  the  official  manager. 

The  Vice-Chancellor  : 
I  am  of  opinion,  on  the  authority,  and  solely  on  the 

(a)  1  Drew.  247.  (b)  1  Sim.  N.  S.  505. 
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1853.  authority^  of  Ckirrick^s  case^  that   Mr.   HighCt  nme 

r^'  s  must  be  struck  off  the  list.  [His  Honor  referred  to  the 
HiGHT.  circumstances  of  that  case,  and  the  langui^  of  the 
Court.]  It  appears  to  me  that  this  is  precisely  the  same 
case.  As  far  as  appears  by  the  evidence,  as  to  the  au- 
thority to  incur  any  expenses,  it  is  shown  that  expenses 
were  incurred  by  special  directions  of  the  managing 
committee,  but  not  by  Tirtue  of  the  general  i4>pomt- 
ment  of  solicitors  and  surveyors ;  there  is  nothing  to 
show  that  under  or  by  virtue  of  the  general  authority 
for  their  appointment,  any  expenses  were  incurred  \sj 
them,  which  are  either  now  unliquidated,  or  in  such  a 
position,  that  any  other  person  can  call  on  Mr.  Higki 
in  respect  of  them.  For  these  reasons,  I  think  there  is 
no  sufficient  ground  for  putting  Mr.  HighCs  name  on 
the  Ibt. 


CASES  IN  CHANCERY.  487 


WAYN  V.  LEWIS.  1853 : 

6  th  May. 

AN  a  suit  by  a  second  mortgagee  against  the  first  and        p    \' 

subsequent  mortgagees,  to  redeem  the  first  mortgagee,  Sale  instead  of 
and  foreclose  the  equity  of  redemption,  a  petition  was      Fareclaaure, 

presented  by  the  Plaintiff,  under  the  48th  section  of  the  ^  ^^^  Chancery 
Chancery  Improvement  Act,  for  a  sale  instead  of  fore-     Improvement 
closure.  ^ ' 

The  Court  hasno 

For  the  petition,  Mr.  Hetherington.  power  to  order 

a  sale  under  the 
48th  sect,  of  the 

Mr.   T.  8teven9^  for  the  puisne  incumbrancers,  said  Chancery  Im- 

there  had  been  a  decree  for  an  account,  and  to  ascertain  P'07«™*nt  Act, 

.  .  on  interlocntorj 

priorities,  before  the  Act ;  in  that  state  of  things  the  application,  but 

Court  had  no  power  to  direct  a  sale ;  it  might  be  for  the  only  where,  be- 

benefit   of   the  subsequent  incumbrancers    to    redeem  foreclosure 

rather  than  to  have  a  sale,  and  the  Act  never  meant  might  have  been 

that  the  first  mortgagee  should  have  any  such  advan-  decreed, 
tage  as  between  him  and  other  incumbrancers,  but  only 
as  against  the  mortgagor. 

Mr.  Helherington  replied. 

The  Vice-Chancellor  : 

The  question  here  is,  whether  the  Act  intended  that 
a  direction  for  sale  might  be  given  on  an  interlocutory 
application,  or  whether  it  meant  to  provide  only,  that  at 
the  hearing,  a  decree  for  sale  instead  of  foreclosure, 
might  be  made.  It  is  clear  that  before  the  Act  no  order 
for  foreclosure  could  be  made  on  an  interlocutory  appli- 
cation. Then  the  Act  says,  the  Court  may  decree  a  sale 
instead  of  foreclosure.    If  it  could  not  make  an  order  for 
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1853: 
Wayn 

V, 

Lewis. 


foreclosure,  it  cannot  make  an  order  for  sale,  which  is 
merely  substituted  for  foreclosure.  That  is  my  view  of 
the  construction  of  the  Act,  and  if  no  authority  to  the 
contrary  can  be  produced,  I  must  refuse  the  applicattoo. 


1853: 

31st  May, 

&  4  th  June. 

Dower. 

Election, 

WiU, 

Construction. 

Vesting. 


Testator  devised 
his  real  estate 
to  trustees, 
with  power  to 
"let,"  unta  aU 
his  nephevrs 
and  nieces 
should  attain 
twenty-one. 
And  after  his 
youngest  ne- 
phew or  niece 
should  be  of 
age,  then  he 
directed  his 
estates  to  be 
sold,  and  the 
produce  to  go 
amongst  all  his 
nephews  and 
nieces,  except 
two  by  Dame. 
He  charged  his 


PARKER  1?.  SOWERBY. 

X  HIS  cause  came  on  on  further  directions.  The  tes- 
tator was  seised  of  real  estate,  and  possessed  of  personal 
estate,  and  he  made  his  will,  dated  the  i5th  August  1833, 
which,  so  far  as  is  material,  was  as  follows : — 

I  constitute  and  appoint  my  wife,  Sasah  Monkhoust^ 
sole  executrix  of  this  my  last  will  and  testament.  I 
bequeath  unto  her  all  my  personal  property,  whatsoever 
or  wlieresover,  to  her  own  use  entirely,  and  all  rents,  or 
arrears  of  rent  due  to  me  at  the  time  of  my  death,  I  give 
unto  her  to  pay  all  my  small  debts,  testamentary  and 
funeral  expenses.  I  give  and  bequeath  unto  John  Pd- 
lock,  son  of  Thomas  Pollock,  of  Shieldsj  my  nephew  and 
heir-at-law,  all  my  estate  at  Low  Braithwaite^  in  the 
parish  of  Hesket,  and  county  of  Cumberland^  he  paying 
unto  my  wife  40/.  a  year  from  the  said  estate  during  her 
natural  life ;  and  I  do  also  hereby  nominate  and  appoint 
Joseph  Soxcerhy,  of  Carlisle^  gentleman,  John  Simpson, 
of  Beacon  Hill,  husbandman,  and  TVilliam  Scott,  of 
Micklethwaite,  farmer,  joint  trustees,  under  this  my  last 
will  and  testament,  unto  whom  I  give  full  power  to  act 
in  conformity  to  this  my  said  will.     All  my  estate  at 


rents  with  an 

annuity  to  A,  and  with  payment  of  bond  debts,  but  did  not  otherwise  dis- 
pose of  them.  Held,  first,  the  widow  was  put  to  her  election  ;  secondly, 
the  interests  of  the  nephews  and  nieces  vested  in  all  who  attained  twenty- 
one,  whether  dying  before  or  surviving  the  period  directed  for  sale. 


SOWERBT. 
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Sowerby  Row^  in  the  parish  of  Castle  Sowerby,  and  my  1853. 

estate  at  Longlands,  in  the  parish  of  8t,  Mary  Withaut^  Parkbr 
I  give  into  the  hands  of  my  trustees,  to  have  power  to  let  ^  v. 
the  same  till  all  my  nephews  and  nieces  be  of  the  age  of 
twenty-one  years.  I  give  and  bequeath  unto  my  sister 
Margaret  Parker  101.  a  year  to  be  paid  her  in  addition 
to  the  4*.  a  week  left  her  by  my  father  Isaac  Mankhouse, 
during  her  natural  life,  the  other  part  of  the  rents  to  pay 
my  just  debts,  should  any  bonds  or  notes  stand  against 
me  at  the  time  of  my  death  ;  then,  after  the  youngest  of 
my  nephews  and  nieces  is  of  age,  then  my  will  is,  that 
the  estates  be  sold  by  my  trustees  to  the  best  advantage, 
and  the  price  thereof  to  go  equal,  share  and  share  alike, 
amongst  all  my  n^hews  and  nieces,  Joseph  Parker  and 
John  Pollock  excepted ;  should  Margaret  Parker  be  liv- 
ing, then  my  trustees  to  secure  her  20/.  a  year  during 
her  life,  and  after  her  decease  to  be  divided  as  above  ; 
my  trustees  to  take  to  themselves  reasonable  expenses 
for  thehr  trouble ;  no  wood  to  be  cut  or  sold  but  what  may 
be  wanted  for  necessary  repairs  of  the  buildings,  which  I 
leave  to  the  discretion  of  my  trustees ;  if  my  wife  should 
have  a  child  or  children  by  me,  bom  after  my  decease, 
this  will  is  of  no  effect,  as  such  child  will  be  heir  to 
all  I  have,  and  if  more  than  one,  share  and  share 
alike. 

The  testator  died  in  1837,  and  his  will  was  duly  proved 
by  his  widow. 

The  first  question  was,  whether  the  widow  was  entitled 
to  ber  dower  out  of  the  Sowerby  Row  and  Longlands 
estates,  the  trustees  having  received  the  rents,  and  paid 
one-third  to  the  widow  in  respect  of  her  dower.  She 
died  in  February  1847,  leaving  Hetherington^  one  of  the 
Defendants,  her  representative. 
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1S33.  Tb«  PbintiSs  were  Elizabeii  Parker^  wIm>  «m  Ike 


Pakule        joungesc  of  the  testator's  nephews  and  iueceft>  and  al- 
r.  tained  her  ai^  of  twenfiv-one  in  IS4d,aiid  oiber  nephevt 

^'^^*^*       and  nieces  or  those  daiming  onder  them. 


The  bill  was  filed  agains4  the  tnKtec%  maHng  ofWn 
of  the  nephews  and  nieces  Defendants^  for  admuiHtra* 
tioo  of  the  testator  s  estate,  and  it  soo^t  to  diarge  tht 
trustees  with  the  payments  made  by  th«m  oo  accoimt  of 

dower. 

The  Master  to  whom  the  cause  had  bem  leiened  hai 
taken  a  distinction  between  an  ordinarr  power  to  kan^ 
and  the  powers  contained  in  thiswilL  and  waa  of  opiuQi 
that  the  widow  was  not  excluded  from  ker  i%hi  ts 
dower, 

Mr.  Glasse  and  Mr.  Mwm^,  for  the  Plaintifls,  reM 
on  the  power  to  lease,  as  deariy  puttiii|^  die  widow  to 
her  election.  The  Master  had  distiii^niafaed  between  a 
power  to  let  and  a  power  to  lease.  There  was  no  grovid 
for  such  a  distinction. 


Tliey  cited  Gibson  v.  Gibwm  {a\  HaU  ▼.  BiU  (Ik 
Graff  son  V.  Deakim{^c)y  Lottts  \.Lo9r(s{d)^  Hoadlfff  t. 
Dixon  (0,  Holdiick  V.  Holditck  (f). 

Mr.  Bagshaurt^  jun.,  for  some  of  the  Defendants 
claiming  against  the  widow. 

Mr.  Taylor  and  Mr.  Finimingy  for  other  DefendanU 
in  the  same  interest. 

(a)  1  Drew.  42.  (</)  5  Bare,  501. 

[    (6)  1  Dm.  &  War.  94.  (e)  3  Russ.  192. 

(c)  3  De  G.  &  S.  298.  (/)  2  Y.  &  C.  la 
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Mr.  Bagshawe^  sen.,  for  Sowerhy^  Simpson^  and  Scoti^ 
the  trustees. 

First,  The  testator  makes  his  wife  his  executrix,  and 
gives  her  his  personal  estate  to  pay  his  small  debts ;  he 
gives  the  property  at  his  decease  to  T.  Pollock,  charged 
with  40/.  a  year  in  favour  of  his  widow.  What  is  there 
in  this  will  to  show  that  the  widow  is  not  to  take  her 
dower  out  of  the  Sowerhy  Row  and  Longlands  estates? 

In  Hall  V.  Hill  the  whole  property  was  comprised  in 
the  devise  on  which  the  question  arose.  In  that  case,  the 
decision  did  not  turn  on  the  power  to  lease  merely.  In 
order  to  put  a  widow  to  her  election  you  must  show  a 
clear  intention  to  exclude  her.  Now  the  testator  gives 
his  estate  at  Longlands  and  Sowerby  to  the  hands  of  his 
trustees ;  that  is,  the  estate  that  he  had  power  to  deal  with, 
not  the  whole  estate  in  the  land ;  but  the  estate  less  the 
widow^s  estate  in  her  dower ;  the  power  to  let,  is  to  let  sub- 
ject to  the  dower.  Besides,  this  is,  as  the  Master  has  held, 
not  a  strict  power  to  grant  leases  inconsistent  with  the 
receipt  of  dower,  but  a  power  to  let  from  time  to  time. 

Mr.  Rasch,  for  the  representatives  of  the  widow. 

The  whole  question  is,  Is  there  a  clear  expression  of 
intention  that  the  widow  shall  be  excluded !  French  v. 
Davies  (a). 

There  is  really  nothing  in  the  power  of  letting  incon- 
sistent with  the  vndow*8  enjoyment  of  dower.  Hall  y. 
Hill  assumes  that  dower  can  only  be  satisfied  by  setting 
it  out  by  metes  and  bounds.  But  Hall  v.  Hill  was  not 
decided  on  the  power  of  leasing  alone.  [He  cited  JDowson 
V.  Bell(b\  Harrison  v.  Harrison  (c).] 

(a)  2  Ve».  jun.  572.  {h)  1  Keen,  761. 

(c)  Ibid.  765. 


1853. 

^^ .— «* 

Parker 

V. 
SOWKRBY. 


Parker 

r. 
80WEKBY. 
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1853.  Mr.  Bovillj  for  other  parties. 

Mr«  Olasse  wrs  not  called  upon  to  reply. 

The  Vicb-Chanckllor  : 

I  quite  adhere  to  the  general  propoBitions  laid  down 
by  me  in  Gibson  v.  Gibson^  and  if  I  were  not  bound  bj 
decision,  if  the  question  were  res  iniegra,  I  do  not  think 
I  should  adopt  the  conclusion  to  which  in  the  present  case 
I  am  obliged  to  come ;  but  in  questions  of  this  sort  I  tm 
not  justified  in  departing  from  the  result  of  estaUiBhed 
cases. 

In  all  the  decisions,  the  general  rule  recognised  is, 
that  it  is  not  sufficient  to  collect  an  intention  that  the 
testator  does  not  mean  his  widow  to  have  her  dower, 
but  you  must  find  an  intention  so  to  dispose  of  his  estate 
that  her  claim  to  dower  would  be  inconsistent  with  that 
disposition. 

In  working  out  this  principle,  on  the  question  whether 
here  there  is  a  sufficient  indication  of  intention,  much  has 
been  urged  in  argument,  which,  if  the  matter  were  res 
Integra f  would  make  a  great  impression  on  my  mind. 

But  a  long  series  of  cases  has  decided,  that  though  a 
devise  to  trustees  on  trust  for  sale,  is  not  inconsistent 
with  the  widow''s  right  to  dower ;  yet  a  device  on  trust 
to  manage  or  to  lease,  docs  indicate  an  intention  so  to 
dispose  of  the  estate,  that  the  widow's  enjoyment  of 
dower  is  inconsistent  with  it.  The  cases  deciding  that, 
are  too  numerous  for  me  to  say  that  that  is  not  the  law. 
If,  then,  the  devise  is  here  to  trustees,  either  with  power 
to  lease,  or  on  trust  to  lease,  I  am  bound  to  follow  the 
decisions.  Now,  without  at  present  adverting  to  the 
question,  whether  there   is  any  distinction  between  a 
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power  to  lease  expressed  in  technical  language,  and  a 
power  to  let  as  here  expressed,  the  power  here  is  to  let 
until  the  youngest  of  the  nephews  and  nieces  shall  attain 
twenty-one :  not  a  power  to  let  during  a  specified  period. 
And  it  is  argued,  that  events  might  have  happened  so 
that  all  the  nephews  and  nieces  would  have  attained 
twenty-one  before  the  death  of  the  testator,  and  the 
power  of  letting  would  never  have  arisen ;  but  I  think 
that  cannot  be  looked  at  in  considering  what  was  the 
intention. 
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SOWERBT. 


Then  the  remaining  question  on  this  point  is.  Whether 
there  is  any  such  distinction  as  that  which  the  Master 
has  taken,  between  an  ordinary  power  to  lease,  and  the 
power  to  let  contained  in  this  will.  I  am  of  opinion  there 
is  no  such  distinction  ;  a  power  to  lease  and  a  power  to 
let  are  equivalent.  (The  Vice-chancellor  referred  to  the 
definition  of  a  lease,  in  Shepherd's  Touchstone,  Vol.  I. 
chap.  14,  p.  266.) 

Then  it  has  been  argued  that  the  benefit  given  to 
the  widow  by  the  will,  is  not  out  of  the  property  in 
which  she  claims  dower ;  but  the  rule  of  law  is,  that 
if  a  testator  has  devised  any  part  of  his  real  estate,  so 
that  the  claim  of  dower  is  inconsistent  with  carrying 
into  effect  the  testator's  whole  intention,  she  is  put  to 
her  election.  I  am  therefore  of  opinion  that  in  this 
case  the  widow  is  put  to  her  election. 


The  second  point  raised  in  the  case,  was  between 
nephews  and  nieces  who  had  attained  twenty-one,  and 
were  living  at  the  time  when  the  youngest  attained 
twenty-one,  and  the  representatives  of  nephews  and 
nieces  who  had  died  under  twenty-one,  before  that  period, 
or  having  attained  twenty- one,   had  died  before  that 

Vol.  I.     N,  S.  k  k 


:  t-rZi  15  CHA^^CERY. 


-  3^jf:1L  V.r 


viv.  j^ki  ii«f<i  iD-ier  Twsrr— mc:.  SHi  IiciutL  dot 

I  -  '^'.H  Z::.  l'»^-  X.  Efips  dbe  fee  ii  p^m. 
-x.  Tjpi  -r^Vr^-r*  -Oe**  *  lo  mmMiape  zjft  to  die  m- 
^r*#:nr^.  mfi  iifc^-^.  Tjer*  is  ao  x£  rfE  die  powiaf 
ma  -nen  -^e  ^l  »  n*  pcsaona&tw.  Tlie  tUni; 
^aer^ihr*.  xki  iix  -scsc  tul  die  jomcest  at- 
*aia#9i  Tv-^inrr-'jne.  T^  irtfcamMsnenc  is  not  fir  asf 
'^tnr*^VKncir   ^f  -iie  -sace.  jft  in  die  esK  of  prior  Efe 

viu^  'iie  'Xs^tCcKiiieflieiit  ^^aa  le  garmntedy  except  a 


Mr.  T^jiar.  fi:r  c«rdes  in  die  sme 

Mr.  BnaAtacn.  jim.,  fer  oeofaews  and  nieoes  iriio 
arxaiiuifi  tw^dirj-.ne.  ba-  lied  betbre  die  poriod  of  aile. 

F:  th^  pr,«*tpoaec:eiic  :f  die  zin  is  for  die  con^eoieoce 
of  th*i  6ftrat>=-  ai>i  not  widi  reierence  ro  die  deTssee,  k  is 
dear  it  'ioe?  c«-,r  craven:  vesdcg.  1  Jarm.  576,  LBoat- 
img  V.  SkrrTCLttih).  A  trcst  is  here  created  for  tie 
management  of  the  estate,  cntil  the  yooDges^  nephew  cr 
nU;ce  ahall  attain  twentv-ooe.  An  anaoitT  and  debts 
ar*;  charged  on  the  rents. 

Mr,  Giaue  and  Mr.  Murray^  for odier  parties^  dedioed 
t/>  argne  the  point. 

Mr.  Fleming^  for  other  parties. 

(a)  7  Beav.  492.  (6)  2  Hare,  14. 
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Mr.  Bovilly  in  reply. 

The  argument  on  the  doctrine  of  the  postponement 
of  a  gift,  for  the  convenience  of  the  estate,  does  not  apply 
here,  for  there  is  no  ground  for  saying  that  here  the 
postponement  is  for  any  purpose  connected  with  the 
convenience  of  the  estate.  An  immediate  gift  of  a  vested 
remainder  would  have  been  quite  consistent  with  the  due 
execution  of  all  that  is  directed  to  be  done  in  the  mean- 
time, viz.,  the  letting  the  land^  and  the  satisfaction  of 
the  annuity  and  debts.  The  postponement  is  therefore 
with  reference  to  the  donee.  Besides,  here  the  rents, 
during  the  minority  of  the  youngest  nephew  or  niece  (sub- 
ject to  the  annuities  and  debts),  are  undisposed  of,  and 
descend  to  the  heir :  that  is  not  consistent  with  the  im- 
mediate vesting  of  the  remainder  in  the  nephews  and 
nieces.  At  any  rate,  those  who  did  not  attain  twenty- 
one  could  not  take  vested  interests.  That  is  decided  by 
Learning  v.  Sherratt. 


1858. 


The  Vice-Chancellor  : 

Assuming  that  both  of  the  nephews  and  nieces  who 
died  before  the  period  of  sale  attained  twenty-one,  I  am 
of  opinion  that  they  are  not  excluded.  This  is  a  gift  of 
real  estate ;  it  is  given  to  trustees  in  fee,  and  they  are 
to  have  power  to  let  till  all  the  nephews  and  nieces  of  the 
testator  shall  have  attained  twenty-one.  The  testator  is 
there  speaking  of  all  the  nephews  and  nieces  whom  he 
should  have  at  the  time  of  his  death.  He  gives  to  Mar- 
tha Parker  1 OL  a  year  to  be  paid  out  of  the  rents,  and 
the  other  part  of  the  rents  he  directs  to  be  applied  in 
payment  of  his  debts.  Then  after  the  youngest  of  his 
nephews  and  nieces  shall  have  attained  twenty-one,  he 
directs  his  estates  to  be  sold,  &c.  (The  Vice-Chan- 
cellor referred  to  the  particular  language  of  the  will.) 

K  k2 
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1853.  And  then  he  directs,  that  if  M,  Parker  should  be  living, 

Parker        ^^^  should  have  201.  a  year.     Now  if  this  were  a  limita- 
9.  tion  of  the  estate  to  the  nephews  and  nieces,  it  appears 

Sower  BY.  ^^  ^^  j^  would  be  a  vested  interest  in  them,  notwith- 
standing dying  before  the  period  fixed  for  sale  and 
distribution  ;  and  it  appears  to  me  that  the  testator  has 
only  directed  a  sale,  for  the  convenience  of  division. 

Besides,  I  think  there  is  this  further  reason  for  coming 
to  this  conclusion,  viz. :  that  the  testator,  by  excluding 
two  of  his  nephews  and  nieces  by  name,  shows  himself, 
that  except  those  two,  he  intended  all  his  nephews  and 
nieces  to  take.  No  doubt  if  a  bequest  is  in  these  terms : 
^*  I  desire  that  after  a  certain  period  my  estate  shall  be 
sold,^  &c.,  the  postponement  not  being  for  the  conve- 
nience of  the  estate,  the  legatee  must  survive  the  period 
if  he  is  to  take.  But  if  the  postponement  is  for  work- 
ing out  the  pui*po8es  of  the  testator  with  reference  to  the 
estate,  the  interest  will  vest  immediately. 

I  am  of  opinion  that  upon  the  authorities  generally, 
this  is  a  vested  interest  in  the  nephews  and  nieces  who 
attained  twenty-one,  whether  they  did  or  did  not  survive 
the  period  at  which  the  sale  is  directed.  But  if  any  of 
them  did  not  attain  twenty-one,  such  nephews  and 
nieces  did  not  (on  the  authority  of  Learning  v.  Sherratt) 
take  any  interest. 
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CANNOCK  V.  JAUNCEY.  1853: 

26th  and  28th 

J.  HIS  came  on  upon  a  summons  adjourned  from  the  ^                ' 

Judge's  chambers  to  the  Court,  for  production  by  the  Practice, 

Defendant  Chichester  of  two  deeds,  one  dated  the  7th  Bocumentef 

of  July  1846,  and  the  other  dated  the  25th  of  July  

1 846.     The  bill  was  filed  by  Ann  Cannock^  the  wife  of  S.  ^^^^  ^^  ^  mort- 

Cannock  the  younger,  by  her  next  friend,  and  8.  S,  gage  for  4000/., 

Collivs,  against  fV.  Jauncer/,  F.  Higgins,  C.  M.  R.  ^  "^^^^^ 

Chamberlain^  J.  A.  Higgins,  W.  Chichester j  S.  Cannock  judgment  880/. 

the  younger,  and  other  Defendants.  A  bill  was  filed 

by  a  subsequent 
mortgagee  to 

The  case  made  by  the  bill  was,  so  far  as  it  is  material  >^®deem  the 

for  the  decision  on  this  summons,  as  follows  : —  4000/.  and  for 

payment  of  the 

The  Defendants,  F.  Higgins  and  C.  M.  JR.  Chamber-  m^Sxle^ 
lain^  were  in  and  throughout  1846  the  solicitors  of  8.  priority  over 
Cannock  the  elder  and  8.  Cannock  the  younger.     In  j^?^'^^®^^,, 
1846   Cannock  the  elder  was  entitled   to   certain  real  alleged  that 
estate  subject  to  incumbrances.     Higgins  and  Chamber-  ^^  had  in 
lain  were  beneficially  interested  in  some  of  those  incum-  a^eed*  d^oon- 
brances,  and  were  solicitors  for  all  the  other  persons  Teyance  of  the 

interested  therein.  ^^^^'  ^.  ^j^^^^^ 

was  a  recital 

that  the  judg- 
ment debt  had  been  paid  off.  A.  admitted  the  possession  of  the 
deed,  and  set  out  a  portion  of  it,  by  which  it  was  recited  that  the 
judgment  debt  was  paid  off ;  but  he  said  that  in  fact  this  was  only 
done  for  the  purpose  of  clearing  the  estate,  and  that  he  had  taken 
an  assignment  of  the  debt.  Held,  that  if  he  had  not  been  a  mort- 
gagee, he  must  have  produced  the  deed ;  and  4000/.  having  been 
Eaid  to  him,  without  prejudice  to  any  question  in  the  cause,  held,  that 
e  could  not  set  off  880/.  of  that  as  due  to  the  judgment  debt,  but 
must  be  taken  to  be  paid  off  as  mortgagee,  and  therefore  liable  to 
produce  the  deed. 
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I?^.  Ii  «3s  vnaged  in  1S46,  at  the  instance  of  Higgiai 


Mod  Ciambgrltwu  that  Caumoek  the  voonger  should  {m^ 
chase  his  faiher  a  propertj  free  from  the  incombnDceSi 
for  *>7*»L  Xot  having  mooej  of  his  own  sufficient, 
Hic*pins  an-i  Chamberlaui  undertook  to  procure  for  him 
47*>I^~  proTided  *2C"J0/.  could  be  procured  by  way  of  thiid 
mortgage,  subject  only  to  the  4700^ 

The  Plaintiff  and  another  person  since  deceased,  being 
tnxstees  of  a  sum  of  2000L,  advanced  that  sum  by  wij 
of  mort^zage  on  the  estates  so  purchased  by  Comioci  the 
younger,  on  the  faith  of  there  being  no  other  incom- 
brances  upon  them  except  the  4700/.,  and  the  bill 
alleged  that  this  was  done  in  consequence  of  representi- 
tioDs  made  by  Hlggims  and  Ckambfrlaim,  All  the 
documents  for  these  seTeral  securities  were  prepared  bj 
Hlggins  and  CKamherlain. 

The  fir&t  mortgage  for  40002.,  from  Cannock  the 
Tounirer  to  JanmceWj  was  dated  the  25th  Julv  1846,  and 
it  recited  a  deed  of  the  7th  July  1846,  which  was  the 
conveyance  by  Camnock  the  elder  and  others  to  Cannodi 
the  younger.  The  second  mortgage  for  700/.  was  abo 
dated  the  2oth  July.  The  third  mortgage  for  2000/.  to 
the  Plaintiff  and  his  co-trustee  was  dated  also  the  25th 
of  Julvl846. 

The  Defendant  Chichester  claimed  to  be  interested  in 
the  mortgage  for  4000/.  He  claimed  also  to  be  enti- 
tled to  a  certain  judgment  debt  for  8S0/.  on  the  estates 
which  were  charged  i»ith  the  mortgages  for  700/.  and 
2000/.,  but  of  prior  date  to  those  mortgages ;  which  judg- 
ment debt  had  originally  been  vested  in  one  Elizabetk 
Higgins^  and  had  by  transmission  of  interest  become 
vested  in  Chichester. 
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The  bill  then  stated  various  circumstances,  and 
among  others  that  the  indenture  of  the  7th  July  1846, 
to  which  Chichester  and  Elizabeth  Higgins  were  parties, 
contained  a  recital  in  the  words  and  figures  or  to  the 
effect  following : — "  Whereas  the  said  8.  Cannock  the 
elder  has  this  day  paid  to  the  said  Elizabeth  Higgins 
the  said  sum  of  880/.  and  all  interest  for  the  same,  as 
she  doth  hereby  admit  and  acknowledge."'  The  bill 
alleged  that  the  said  deed  of  the  7th  July  1846,  '^pur- 
ported to  show  on  the  face  of  it,  that  the  said  Elizabeth 
Higgins  had  released  the  said  judgment.^ 


1853. 

> .— ' 

Cannock 

V, 

Jaunckt. 


It  then  contained  several  charges,  to  the  effect  that 
the  existence  of  the  judgment  debt  had  been  purposely 
kept  back  by  the  Defendants  Higgins  and  Chamberlain^ 
on  the  occasion  of  the  advance  of  the  2000/.  by  the 
Plaintiff. 

The  Plaintiff  sought  to  redeem  upon  payment  of  the 
first  and  second  mortgages  for  4000/»  and  700/.,  and  for 
payment  or  foreclosure  in  respect  of  the  Plaintiff*s  mort- 
gage for  2000/.,  and  to  stay  an  action  of  ejectment  which 
had  been  brought  by  the  Defendants,  to  recover  the  pro- 
perty comprised  in  the  mortgage  deeds,  and  any  other 
actions  in  respect  thereof;  in  effect,  to  have  the  alleged 
judgment  debt  postponed  to  the  Plaintiff's  demand. 


The  answer  of  Chichester  admitted  the  deed  of  the 
7th  July  1846,  and  stated  with  respect  to  it  in  substance 
as  follows :  "  I  have  hereinbefore  mentioned  that  the 
incumbrances  upon  the  said  estates  and  property,  so  as 
aforesaid  sold  by  the  Defendant  8,  Cannock  the  elder 
to  the  Defendant  8.  Cannock  the  younger  amounting  to* 
gather  to  the  sum  of  7380/.  principal  money,  being  a 
sum  considerably  exceeding  the  amount  of  the  said  pur- 
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Cannock 
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chase-money  for  the  same,  but  inasmuch  as  a  portion  d 
the  amount  of  such  incumbrances,  viz.,  the  sum  of  1500/. 
so  as  aforesaid  secured  to  me,  and  the  sum  of  8802.  sc 
as  aforesaid  secured  to  the  said  Elizabeth  Higgins^  wae 
secured  not  only  on  a  portion  of  the  property,  so  ac 
aforesaid  sold  to  the  Defendant  S.  Cannock  the  younger, 
but  also  on  other  property  of  the  defendant  8.  Cannock 
the  elder ;  and  as  to  the  said  sum  of  880/.  by  the  judg- 
ment so  as  aforesaid  entered  up  against  the  Defmdanti 
8.  Cannock  the  elder  and  8.  Cannock  the  younger,  it  wae 
arranged  in  or  shortly  prior  to  the  said  month  of  Jul] 
1846,  that  I  and  the  said  JS.  Higgins  should  respective!} 
join  in  conveying  to  the  Defendant  8.  Cannock  the  youngei 
so  much  of  the  property  comprised  in  our  respective 
mortgages  as  was  purchased  by  him.  and  that  I  should 
receive  out  of  the  said  purchase-money  the  sum  of  IW^l 
only,  part  of  my  said  mortgage  debt  of  1500/.,  and  should 
advance  and  lend  to  and  on  account  of  the  Defendant, 
8.  Cannock  the  elder,  a  further  sum  of  money,  which  was 
ultimately  fixed  at  1332/. ;  and  that,  as  a  security  for  the 
repayment  of  the  sum  of  500/.,  residue  of  the  said  sum 
of  1500/.,  and  the  said  sum  of  1332/.,  making  together 
the  sum  of  1832/.,  together  with  interest  for  the  same, 
all  the  property  comprised  in  the  said  mortgages  to  me, 
and  the  said  E.  Higgins  respectively,  except  the  pro- 
perty so  as  aforesaid  sold  to  the  defendant  iS.  Cannock 
the  younger  should  be  conveyed  to  me  by  way  of  mort- 
gage ;  and  it  was  further  agreed  that  the  said  judgment 
debt,  so  as  aforesaid  due  to  the  said  E.  Higgins^  should 
be  assigned  to  me  for  securing  the  payment  of  the  sum 
of  880/.,  part  of  the  sum  so  to  be  advanced  by  me  as 
aforesaid.  In  pursuance  of  the  aforesaid  arrangement, 
I  and  the  said  E.  Higgins  were  respectively  parties  to 
the  aforesaid  conveyance  to  the  Defendant  8.  Cannock 
the  younger,  and  joined  in  conveying  such  of  the  estates 
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comprised  in  our  respective  mortgage  securities  as  were 
sold  to   the  Defendant  8,  Cannock  the  younger;  and 
by  an  indenture  dated  the  7th  July  1846,  and  made 
between  the  Defendant  S,  Cannock  the  elder  of  the  first 
party  the  Defendant  S.  Cannock  the  younger  of  the 
second  part,  the  said  James  Boulter  of  the  third  part, 
the  said  Elizabeth  Higgins  of  the  fourth  part,  the  De- 
fendant J.  A.  Higgins  of  the  fifth  part,  the  said  James 
Ahell  of  the  sixth  part,  and  me  William  Chichester  of 
the  seventh  part,  after  reciting  (among  other  things) 
the  said  indentures,   (stating  several  indentures,)  and 
that  the  payment  to  the  said  JE.  Higgins  of  the  said  sum 
of  880/.  and  the  interest  thereof  was  further  secured  by 
two  judgments  of  the  Court  of  Queen's  Bench,  at  her 
suit  against  the  Defendants  S.  Cannock  the  elder  and 
8.  Cannock  the  younger  respectively,  for  the  sum  of 
1760/.,  and  that  such  judgments  were  reflectively  duly 
signed  and  registered  in  the  month  of  June,  and  the 
registers  thereof  were  respectively  numbered  3753  and 
3754,  and  also  reciting  the  payment  of  interest  by  the 
Defendant   8.  Cannock  the  elder   to   the  said  James 
Boulter  and  me  William  Chichester^  in  respect  of  our 
mortgages,  and  also  reciting  that  the   Defendant  8. 
Cannock  the  elder  had  paid  unto  the  said  Elizabeth 
Higgins  all  interest  which  had  become  due  upon  her 
feaid  security  for  the  sum  of  880/.,  and  that  the  Defend- 
ant 8.  Cannock  the  elder  had  then  lately  contracted  with 
the  Defendant  S.  Cannock  the  younger  for  the  sale  to 
him  of  the  hereditaments  called  respectively  Taylors  and 
Wineolls,  and  the  said  cottages  and  gardens  at  Elton, 
for  the  sum  of  6000/.,  and  that  he  the  Defendant  8. 
Cannock  the  younger  had  on  the  day  of  the  date  of  the 
indenture  now  in  statement,  and  at  the  request  of  the 
Defendant  8.  Cannock  the  elder,  paid  the  sum  of  1200/., 
part  of  the  said  sum  of  6000/.,  unto  the  said  James 


1863. 

> .— ' 

Cannock 

V. 

Jauncey. 


r^fi:*  IF  r^AifCEET. 
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LTrr'z  -^i  fill  'Hit  I^BiaBS  >.  Gssfloci  tk 
^i^r  "Hfs  <sm  if  .^Fi^  iBicne  vxk  ike  ikb  ot  ML 
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.r.:>tr  2Kr-t*ilrac;»f!iiS.  x^r?  in  *mB&if=T»tijii  of  the  aiil 
;rnt::::a»  ^;i2i  .r  :«Ai.  tai=a  r°Tna.Trgg  'ine  from  the  De- 
r^Siian::  ^.  C'lxu^ck  liiif  •>  jier  ^j  se,  md  in  cooBidentioa 
'/  'Jifc  sun  -f  >"?i"t.  t:  :h«  safe  -E  Hiagrns^  paid  by  mt 
a::  'Ji*?  r^«:-:>c!«  azd  *:▼  tiie  iiKCt^cn  *3f  the  Defeodani 
5.  ^.'a-miock  \a*t  •riii»:r.  anii  ti  «^7caceracica  of  the  sum 
of  i-Sli.  :-:.  r^mn  E*^r<=n«faii:  ^.  Canncck  the  elder  pttid  ly 
ET.^,  ami  t'^r  a  miichial  •?:iisz<iera:Ioa  to  the  said  ./lEnKi 
BonLter  and  the  DerVn.fanc  5.  CasuocA  the  younger, 
«:.tpr«:«*?^fi  f.o  be  paid  by  me.  e«:nveyed  and  assigned  raito 
anil  to  th«?  iL«e  of  me  ^F.  Chichester  in  fee.  br  wavof 
mortgage  for  securing  the  repayment  of  the  1832^  and 
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interest.  And  by  the  indenture  now  in  statement,  and 
in  consideration  of  the  said  sum  of  880/.  to  the  said  E. 
Uiygins  paid  by  me  as  aforesaid,  the  said  E.  Higgins^ 
at  the  request  and  by  the  direction  of  the  Defendants  8. 
Cannock  the  elder  and  8.  Cannock  the  younger,  assigned 
and  set  over  to  me,  my  executors  administrators,  and  as- 
sign&  the  said  judgment  and  all  benefit  and  advantage 
thereof,  and  all  monies  whatsoever  secured  by  the  same 
and  all  her  estate  and  interest  therein,  to  have,  hold, 
enforce,  recover,  and  receive  the  same  unto  me,  my 
executors,  administrators,  and  assigns,  absolutely,  for  the 
better  securing  the  repayment  to  me  or  them  of  the  sum 
of  880/.  part  of  the  said  sum  of  1832/.,  and  the  interest 
of  the  said  sum  of  880/.,  and  for  that  purpose  to  sue  out 
execution  upon  the  said  judgments  when  I  or  they  should 
think  fit ;  and  the  said  indenture  contained  a  power  of 
attorney  by  the  said  E.  Higgins^  authorizing  me  in  the 
usual  manner  to  enforce  the  said  judgments.  The  afore- 
said sum  of  880/.  was  in  fact  paid  by  me  to  the  said  E, 
Higgins  on  the  25th  day  of  July  1846^  and  the  said  sum 
of  452/.  was  also  paid  by  me  to  or  on  account  of  the 
Defendant  8.  Cannock  the  elder,  at  or  about  the  same 
time." 
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1853. 


Cannock 

V, 

Javncey. 


In  1852  Chichester  became  transferree  of  the  mort- 
gage for  4000/.  to  Jauncey, 

The  question  was,  whether  he  could  be  compelled  to 
produce  the  mortgage  deed  to  Jauncey^  and  the  con- 
veyance to  Cannock  the  younger,  both  admitted  by 
Chichester  to  be  in  his  possession. 


A  motion  had  been  made  in  this  cause  in  April  1853, 
for  an  injunction  to  restrain  the  proceedings  at  law,  and 
to  restnun  a  threatened  sale  of  the  property  mortgaged 
to  secure  the  4000/.  mortgage,  on  the  Plaintiff's  paying 
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1853. 


Cannock 

V. 
JaUNC£Y. 
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into  Court  the  sum  of  4000/.  and  giving  judgment  in  the 
action ;  and  on  this  coming  on,  an  order  was  made  bf 
arrangement,  for  payment  to  the  Defendant  CkiekeiUr 
of  the  sum  of  4000/.,  he  undertaking  not  to  proceed  with 
the  sale,  nor  to  sue  out  execution  on  the  judgment,  tke 
order  to  be  without  prejudice  to  any  question  in  the  coMie. 

Mr.  Bacon  and  Mr.  Griffard^  for  the  motion. 

The  deed  of  the  7th  July  1846  contains  a  recital  that 
the  judgment  debt  was  paid  off.  That  fact  is  materiii 
to  our  case ;  as  the  question  is,  whether  the  judgment 
debt  is  or  is  not  subsisting,  it  is  material  that  we  should 
prove  the  existence  of  that  deed  at  tho  hearing ;  we  are 
therefore  entitled  to  the  production  of  it. 

The  only  objection  that  could  be  made  for  one  momait 
is,  that  a  mortgagee  is  not  bound  to  produce  his  deeds, 
for  which  Browne  v.  Lockhart  (a),  and  JVeate  v.  Laii' 
mer  (A),  will  be  cited;  but  these  cases  do  not  apply  to 
this.     This  is  like  Smith  v.  Duke  qf  Beaufort  (c). 

They  cited  also  Tyler  v.  Dratyon  (d),  Balck  v. 
Symes  (e),  Kennedy  v.  Green  (/),  Staunton  v.  Chad- 
wick  (^),  Neesom  v.  Clarkson  (A).  They  said  moreover, 
that  the  mortgage  was  in  fact  paid  off  by  the  payment 
of  the  4000/. 


Mr.  W.  M.  James  and  Mr.  C.  Barbery  for  the  De- 
fendant Chichester  J  referred  to  Bentinck  v.  WiUink  (t), 
on  the  point  of  a  mortgagee  not  being  bound  to  show  his 
deeds.     As  to  the  payment  of  the  4000/.,  that  was  ex- 


(a)   10  Sim.  420. 
lb)  2  Y.  &  Col.  257. 
(c)   1  Phil.  209. 
\d)  2  Sim.  &  Stu.  309. 
(e)  1  Turn.  87. 


(/)  6  Sim.  6. 
(g)  3  M'N.  &  Gor.  575. 
(A)  2  Hare,  166,  notis. 
(t)  2  Hare,  see  p.  8. 
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pressly  without  prejudice ;  and  if  they  were  right  in  claim- 
ing 880/.  more,  then  the  mortgage  was  not  paid  off,  for 
they  had  a  right  to  carry  880/.  of  the  4000/.  to  the 
account  of  the  judgment  debt.  The  case  that  the  Plain- 
tifis  make  is,  that  they  were  lending  money  on  a  third 
mortgage  of  the  estate  ;  that  they  did  so  on  the  faith 
and  representations  of  the  Defendant's  solicitors  that 
there  were  no  incumbrances  except  the  two  first,  while 
those  solicitors  knew  of  the  judgment,  and  ought  to  have 
informed  the  Plaintifls.  Now,  how  can  the  production  of 
the  deeds  required,  the  conveyance  to  Cannock^  and  the 
mortgage  deed  of  the  25th  July  1846,  be  material  to  the 
Plaintifls'  case ;  the  question  being,  whether  the  neglect 
of  the  solicitors  affects  ChicJiester.  As  to  the  recital  in 
the  deed  of  the  7th  July  1846,  the  fact  of  that  recital 
is  not  in  issue ;  the  Defendant  admits  that  it  is  contained"^ 
in  the  deed :  the  Plaintiff  have  therefore  by  the  answer 
all  they  can  want.  They  rely  on  that  recital  as  the 
only  material  part  of  the  deed,  and  they  have  it  ad- 
mitted. 


1853. 

> .— ' 

Cannock 

V. 

Jauncet. 


They  cited  Oill  y.  Eyton(a),  Greenwood  y.  Roth- 
well{b).  Crisp  v.  Platel(c). 

Mr.  Oiffard,  in  reply. 

The  principle  of  the  cases  where  a  mortgagee  is  pro- 
tected is,  where  the  mortgagor  admits  he  is  the  person 
to  pay,  and  comes  to  redeem :  he  must  pay  before  he  can 
see  the  deeds ;  Greenwood  v.  Rothwell  is  overruled  by 
the  case  of  Neesom  v.  Clarkson  (d).  That  Chichester 
admits  the  recital  is  not  enough ;  we  allege  a  scheme  of 
aU  the  Defendants  for  defrauding  the  Plaintifib.     The 


(a)  7  Beav.  155. 
(5)  7  Beav.  291. 


(c)  8  Beav.  62. 

(d)  2  Hare,  166. 


Cannock 

V. 

Jaoncet. 
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contents  of  that  deed,  which  clearly  has  relatkni 
title,  since  it  contaioB  a  recital  affecting  it,  may 
material  to  prove  our  case.  We  have  a  right  f 
it  gainst  all  the  Defendants.  The  answer  of  CI 
is  no  evidence  of  the  recital  against  the  other 
ants.  We  are  not  bound  to  read  the  answer 
dence;  but  if  the  answer  discovers  material  it 
have  a  right  to  their  production. 


On  the  28lh  May  the  Vicb-Chancellob  d 

judgment. 


This  is  a  motion  for  the  production  by  the  De 
Chic/iester  of  two  documents  admitted  by  his  ta 
be  in  his  poescasion ;  and  I  think  that  as  to  one  c 
viz.  the  deed  of  the  7th  July  1846,  the  Plaini 
entitled  to  the  production  of  it;  but  they  are  not  < 
to  the  production  of  the  other  deed.  Putting  a 
the  moment  the  fact  of  the  Defendant  Chicheatet 
a  mortgage,  the  question  in  the  cause  is  simply  wl 
certain  judgment  debt  vested  in  him  is  valid  and 
ing,  or  whether  it  is  at  an  end.  The  Plaintifb  p; 
case  on  two  grounds.  First,  they  say  the  judgmeni 
dischat^ed, — actually  released  by  the  transaction: 
took  place  on  the  7th  July  1846 :  and  next,  that 
not,  tlie  arrangements  made  between  the  person  ii 
the  judgment  debt  was  then  vested,  for  the  pur 
keoping  it  alive,  were  concealed  from  the  Plaintil 
were  about  to  ad\ance  money  on  the  estate,  on  tl 
of  there  being  no  incumbrances  except  the  400 
700/.  On  neither  of  these  questions  can  I  now  < 
any  opinion ;  I  have  only  now  to  consider  the  case 
by  the  PUiDtiffs,  in  order  to  see  how  far  the  pro* 
of  these  deeds  is  material  towards  assisting  t)i 
making  out  tlieir  case ;  I  must  assume  that  it  is  p 
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that  the  Plaintiffs  may  at  the  hearing  be  held  entitled  to 
the  decree  that  they  ask ;  and  they  have  a  right  to  the 
production  of  any  instrument  which  would  show  that  title. 

Now  prima  facie  Chichester  would  be  bound  to  produce 
the  deed  of  conveyance  of  the  7th  July  1846 ;  it  does  help 
to  make  out  the  Plaintiff's  title,  for  there  is  a  recital  in 
it  which  may  with  other  circumstances  afford  ground  for 
holding  the  Plaintiffs  entitled  to  the  relief  that  they  ask ; 
but  then  the  Defendant  Chichester  is  not  merely  a  cre« 
ditor,  he  is  also  a  mortgagee  ;  for  in  1852  he  took  an 
assignment  from  Jauncey  of  the  mortgage  made  to  him 
on  the  7th  July  1846,  by  Cannock  the  younger,  and  in 
his  character  of  mortgagee  he  has  a  right  to  say,  as 
mortgagee,  I  am  protected.  (The  Vice-Chancellor  re- 
ferred to  the  general  rule  as  between  mortgagor  and 
mortgagee,  that  when  the  mortgagor  comes  offering  to 
redeem,  the  mortgagee  is  not  bound  to  produce  his  deed 
till  he  is  paid.  His  Honor  continued) — Now,  nothing 
that  I  decide  in  this  case  is  intended  to  contravene  that 
rule ;  but  here  the  Plainti£&  have  not  only  tendered,  it 
seems,  but  paid  to  Chichester  the  mortgagee,  the  4000/. 
secured  on  his  mortgage ;  and  if  there  were  no  other 
claim,  the  mortgage  is  discharged.  But  then  it  is  said, 
that  the  4000/.  was  not  taken  as  a  discharge  of  the 
mortgage.  It  is  said  by  Chichester^  **  I  did  not  take 
that  in  discharge  of  my  mortgage,  for  I  claim  besides, 
880/.,  and  I  have  a  right  to  apply  the  money  paid,  first 
in  payment  of  the  judgment  debt,  and  next  in  payment 
of  the  mortgage.'^  It  appears  to  me,  however,  that  that 
is  not  a  ground  for  refusing  production  of  the  deed.  If, 
as  I  uiderstand  the  case,  the  Plaintiffs  would  have  a 
right  to  production  if  there  were  no  mortgage,  the  pay- 
ment of  the  mortgage  money  prevents  the  Defendant 
from  saying  that  he  has  a  right  to  refuse  production. 


1853. 


Cannock 

V. 

Jauncey. 
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1853. 
Cannock 

V. 

Jauncey. 


The  Defendant  was  ordered  to  produce  the  deed  of 
the  7th  July,  1846,  but  not  the  mortgage  deed  of  the 
25th  July,  as  to  which  the  Court  was  of  opinion  Ait 
there  was  nothing  to  show  that  it  could  in  any  way 
assist  the  Plaintifib  in  making  out  their  title. 


1853: 
27th  May. 

^ffTfCfncn  t  • 
dmstruction  of 
Act  of  Parlia- 
ment, 
compulsory 
Powers  under. 


EX  PARTE  WALKER. 

RE  THE  SHREWSBURY  AND  HEREFORD 

RAILWAY. 

X  HIS  was  the  petition  of  Bridget  Walker, 


An  agreement 


It  stated,  that  by  articles  of  agreement  dated  the  2l8t 
was  entered  into  of  December  1846,  between  ihe  Shrewsbury  tJidi  Hereford 

between  a  land-  Railway  Company,  under  their  common  seal,  of  the  wie 
owner  and  a  j  r     j^  » 

Companyhaving  ^rty  and  Charles  Walker  deceased,  of  the  other  part, 

compulsory  after  reciting  that  the  line  of  the  said  Shrewsbwry  and 

Umd  that  if  the  ^^^f^^  Railway,  as  authorized  by  the  Shrewsbury  and 
Companyshould  Hereford  Railway  Act,  1846,  to  be  constructed  by  the 
make  their  line,  g^^jj  company,  ran  through  divers  lands  then  of  the  said 
for  such,  if  any,  Ch  arles  Walker,  and  certain  parts  of  the  said  lands  w^e 
of  the  land  as  included  within  the  limits  of  deviation  laid  down  in  the 
so  Uke  at  the      P'^^^  referred  to  in  the  said  Act  for  the  construction  of 

the  said  intended  railway,  and  the  said  company  might 
require  for  the  purpose  of  their  undertaking  the  said 
lands  or  some  parts  thereof.  Then,  therefore,  in  consider- 
ation of  the  agreement  by  the  said  Charles  Walker  ^ 
thereinafter  expressed,  the  said  company  did  thereby,  for 


rate  of  500/. 
per  acre ;  and 
m  consideration 
of  such  agree- 
ment, the  land- 
owner agreed 
that  he  would 


permit  the  Com- 
pany to  take  such  land  under  the  authority  of  their  Act,  on  those 
terms.     The  landowner  died,  and  then  the  Company  took  some  of 
his  land.     Held,  that  the  money  belonged  to  his  real,  and  not  to  his 
personal  representatives. 
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themselves,  their  successors  and  assigns,  contract  and  1853. 

agree  with  the  said  Charles  Walker^  his  heirs,  executors,  j^j^  parte 
administrators,  and  assigns,  that  in  case  the  said  Com^  Walker. 
pany  should  construct  the  said  intended  railway^  or  any 
part  thereof,  under  the  authority  of  the  said  Act,  and 
within  the  said  limits  of  deviation,  they  would  pay  to  the 
said  Charles  IFalker^  his  heirs,  executors,  administrators, 
and  assigns,  for  such  (if  any)  of  his  said  lands  within  the 
said  limits  of  deviation,  as  they  should  take  for  the  pur* 
poses  of  the  said  intended  railway,  after  the  rate  of  600/. 
for  every  acre  thereof;  and  also  that  such  price  to  be 
paid  for  such  lands  should  be  exclusive  of  compensation 
to  the  said  Charles  Walker^  his  heirs,  executors,  admin- 
istrators, or  assigns,  for  damage  by  severance  and  other 
consequential  and  future  and  recurring  damage,  for 
which  respectively  full  compensation,  according  to  the 
provisions  of  the  said  Act,  should  be  paid  to  him  or 
them  by  the  said  Company.  And  in  consideration  of 
the  agreement  by  the  said  Company  thereinbefore  ex- 
pressed, the  said  Charles  Walker,  thereby  for  himself 
his  heirs,  executors^  administrators^  and  assigns,  agreed 
with  the  said  Company^  their  successors  and  assigns,  that 
the  said  Charles  Walker,  his  heirs,  executors,  adminis- 
trators, or  assigns,  would  permit  the  said  Company  to 
take  under  the  authority  of  the  said  Act,  and  on  the 
terms  thereinbefore  expressed,  such  (if  any)  of  his  said 
lands  in  the  said  parish  of  Ash  ford  Bawdier,  within  the 
said  limits  of  deviation,  as  they  should,  within  the  period 
limited  by  the  said  Act  for  the  compulsory  purchase  of 
lands,  require  for  the  purposes  of  the  said  under- 
taking. 

Charles  Walker  died  in  1847,  having  devised  the 
lands  in  question  unto  John  Williams  and  William  Ur- 
wick  and  their  heirs,  to  the  uses,  upon  the  trusts,  and 

Vol.  I.     N.  S.  l  l 
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1853.  for  the  intents  and   puiposes,  and  under  and  sobject 

Ex  oarte        ^^  ^^^  powers,  provisions,  and  declarations  therdnaiter 
Walker.       expressed  and  declared,  of  and  concerning  the  same  (tint 

is  to  sa}),  as  to,  for,  and  concerning  the  whole  of  the 
same  hereditaments  and  premises,  except  certain  here- 
ditaments in  the  county  of  York^  to  the  use  of  the  Peti- 
tioner and  her  assigns  for  her  life,  without  impeachment 
of  or  for  any  manner  of  waste  (other  than  and  except 
destructive  or  malicious  waste) ;  and  from  and  after  the 
determination  of  that  estate  by  foifeiturc  or  otherwise  in 
her  Ufctime,  to  the  said  John  Williams  and  JfWkm 
Urwick  and  their  heirs,  during  the  life  of  the  PetitioDer, 
in  trust  to  preserve  contingent  remainders.  And  after 
the  decease  of  the  Petitioner,  to  the  use  of  his  second 
son  Charles  Frederick  iralkerBnd  his  assigns  for  his  life, 
without  impeachment  of,  or  for  any  manner  of  waste, 
(other  tluui  and  except  destructive  or  malicious  waste), 
with  divers  remainders  over,  with  an  ultinuite  remainder 
to  the  testator's  right  heirs.  And  the  said  testator  ap- 
pointed the  Petitioner  and  the  said  Charles  Frederidt 
IValker  his  executrix  and  executor.  The  said  C  F. 
Walker  had  since  alone  duly  proved  the  said  will. 

The  several  devisees  to  whose  issue  the  remainders  were 
limited,  except  John  Curwin  Walker^  never  had  any  issue, 
and  John  Curwin  Walker^  then  in  Van  Diemen's  Lawiy 
the  eldest  son  of  the  said  testator,  was,  at  the  time  of 
the  said  testator  s  death,  and  was  then,  his  heir-at-law. 

The  Railway  Company  liaving  occasion  for  five  acres  of 
the  said  hind,  forming  part  of  the  lands  included  within 
the  limits  of  deviation  referred  to  in  the  firstly  above- 
mentioned  Act,  and  also  forming  part  of  the  estates  and 
premises  late  of  the  testator  Charles  Walker^  had  re- 
cently and  since  the  death  of  the  testator  contracted  (or 
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the  purchase  of  the  said  five  acres  of  land  for  the  price  1853. 

or  sura  of  2500/.,  and  had,  in  pursuance  of  such  contract,  ^^  narte 

entered  into  and  were  in  possession  of  the  said  five  acres  Walker. 
of  land. 

The  Railway  Company,  pursuant  to  the  said  Acts  in  the 
title  of  this  petition  named,  having  paid  into  Court  the 
said  sum  of  2500/.,  the  purchase-money  in  respect  of  the 
five  acres  of  land,  it  stood  to  the  credit  of  '*  Ex  parte 
The  Shrewsbury  and  Hereford  Railway  Company,  In  the 
Matter  of  the  Shrewsbury  and  Htref&rd  Railway  Act, 
1846:  The  Account  of  the  Real  and  Personal  Repre- 
sentatives of  Charles  Walker  deceased,  in  respect  of  cer- 
tain Lands  situate  iii  the  Parish  of  Ashford  Bawdier^  in 
the  County  of  Salop''* 

The  Petitioner  submitted,  that  the  agreement  of  the 
2ist  December  1846  did  not  operate  to  convert  the  in- 
terest of  the  said  testator  in  the  said  piece  of  land,  into 
personal  estate  during  his  lifetime. 

The  petition  prayed,  that  after  payment  of  costs,  &c., 
the  residue  of  the  2500/.  might  be  invested,  and  the 
interest  paid  to  the  Petitioner  for  her  life. 

The  question  was,  whether  the  agreement  of  the  21st 
December  1846  operated  as  a  conversion  of  the  real 
estate  of  Charles  Walker^  so  as  to  make  the  money  paid 
in  by  the  railway  go  to  his  personal  representatives,  or 
whether  it  belonged  to  the  real  representative. 

Mr.  Chandless  and  Mr.  Eddis^  for  the  Petitioner, 
contended  that  there  was  no  conversion,  but  the  money 
paid  in  by  the  Company  went  to  the  devisees  of  C. 
Walker. 
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the  land,  they  will  pay  to  Walker^  for  such  land  as  they  1853. 

shall  take,  500Z.  per  acre.     There  is  no  agreement  for        ^^  parte 
the  purchase  of  land  ;  the  agreement  is  merely,  that  if       Walker. 
they  take  any  land  under  the  compulsory  powers  of  their 
Act,  the  amount  to  be  paid  shall  not  be  determined  by  a 
jury,  but  shall  be  500/.  per  acre. 

The  contract  is  so  made  in  terms  by  Walker.  (The 
Vice- Chancellor  referred  to  the  latter  part  of  the  con- 
tract, containing  the  express  contract  by  Walker), 

It  appears  to  me,  that  all  that  is  the  subject-matter 
of  contract  is  the  price  of  the  land. 

For  these  reasons,  without  adverting  to  the  authorities, 
it  appears  to  me  that  the  money  paid  in,  is  not  part  of 
C  Wcdker^s  personal  estate,  but  was  at  his  death  real 
estate,  and  continues  to  be  real  estate  for  the  benefit 
of  the  persons  entitled  to  his  real  estate ;  it  will  there- 
fore go  to  the  persons  who  are  entitled  to  his  real  estate. 

The  fund  was  directed  to  be  invested  accordingly,  and 
the  income  to  be  paid  to  the  Petitioner,  the  devisee,  for 
life. 
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^^853:  MOODIE  r.  BANNISTER. 

via  June. 


v. 


Pleading.  ThE  bill  in  this  case  was  filed  by  Mary  Anne  Moodie, 

Parties  out  of  who  claimed  to  be  entitled,  under  the  will  of  John  Ban- 

the  Jurisdiction,  nister^  to  ono-third  of  his  residuary  real  and  persooal 

A  bill  was  filed  ^tate,  for  the  purpose  of  having  the  will   carried  into 

against  A.  and  eifect,  and  of  having  it  declared  that  a  certain  deed  was 

otters,      »e  obtained  by  fraud  and  was  void,  or  that  it  might  stand 

assignment  by  merely  as  a  security  for  what  the  Plaintiff  had  received 

the  Plaintiff         q„  account  thereof. 

to  some  of  the 

Defendants,  for 

fraud.    The  The  deed  in  question,  dated  the  22nd  January  1847, 

answer  stated  a  ^^  alleged  by  the  Defendants,  Esther  Bannister,  Sarak 
subsequent  &        j  '  » 

deed,  by  which  liuth  Bannister  and  Susannah  Prances  Bannister,  to  be 

the  Plaintiff  ^n  absolute  assignment  to  them  of  the  Plaintiff^s  inter- 

her  interest  in  ^^^'     ^^^  Plaintiff  alleged  that  it  was  intended  only  is 

the  property  to  a  security  for  200/.      The  answer  of  the  Bannisters 

f''  r"J  V.*"  stated,  that  by  an  indenture  of  assignment  and  assiffDi- 
tnist  for  credi-       .        .  .  ^ 

tors,  and  sub-  tion,  in  the  Scotch  form,  bearing  date  the  14th  of  May 
mitted  that  they  1347  and  duly  made  and  executed  by  and  between  the 
ties     The  Plaintiff  of  the  one  part,  and  T^owia^  flfocAiroorf,  Gfoiy* 

Plaintiff  made      Clark  and  Robert   Paterson^  trustees  nominated  and 

cm  parties  by    appointed  for  the  purposes   thereinafter  expressed,  of 
amendment,  ^^  .  .  . 

alleging,  but  not  the  other  part,  after  reciting,  amongst  other  things,  an 

proving,  that        indenture  or  settlement  of  marriage,  bearing  date  the 

thev  were  out  of 

the  jurisdiction     ^^'^  ^^  September  1828,  under   the  hands   and  scab 

in  Scotland, 

and  brought  on  the  cause  to  a  hearing,  without  bringing  them  before 

the  Court. 

Held,  that  the  Plaintiff  having  made  tliesc  persons  parties,  they 
ought  to  be  before  the  Court,  if  not  out  of  the  jurisdiction  ;  and  as 
to  their  being  out  of  the  jurisdiction,  if  they  were  so  in  fact,  being 
only  in  Scotland,  the  Plaintiff  ought  to  have  served  them. 
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of  Affleck  Moodie  of  the  first  part,  the  Plaintiff  by  her 
then  name  of  Mary  Anne  Bannister  of  the  second  part, 
George  Thomas  William  Blaney  Boyes  of  Hobart  Town 
in  Van  Diemen'^s  Landy  and  Patrick  Wood  of  Dennis* 
town  in  Van  Diemens  Land  aforesaid,  Esq.,  of  the 
third  part ;  whereby  it  was,  amongst  other  things,  re* 
cited  that  a  marriage  was  intended  shortly  to  be  solem- 
kiized  between  the  said  Affleck  Moodie  and  the  said 
Plaintiff,  and  that  the  said  Plaintiff  was  entitled  to  or  to 
some  interest  in  certain  lands  and  hereditaments  in 
England,  comprising  three  properties,  commonly  called  or 
known  by  the  names  respectively  of  WoolcombeSy  Brxd- 
lingtony  and  DoveSy  situate,  lying,  and  being  in  the 
counties  of  Kent  and  Sussex,  or  one  of  them ;  and  that, 
upon  the  treaty  for  said  intended  marriage,  it  was  agreed 
that,  in  consideration  of  such  marriage,  the  said  lands  and 
hereditaments  in  England,  so  soon  as  the  said  Plaintiff 
should  be  enabled  so  to  do,  should  together  with  other 
hereditaments  be  respectively  settled  and  assured  upon 
and  for  the  trusts  and  purposes  thereinafter  expressed. 
Therefore  the  said  indenture  or  settlement  of  marriage 
witnessed,  that  in  pursuance  of  the  said  agreement  and  in 
consideration  of  the  said  intended  marriage,  the  said 
Affleck  Moodie  did,  for  himself,  his  heirs,  executors,  and 
administrators,  thereby  covenant  and  agree  with  and  to 
the  said  Oeorge  Thomas  William  Blaney  Boyes  and  his 
executors,  administrators,  and  assigns,  that  if  the  said 
marriage  should  be  solemnized,  the  said  Affleck  Moodie 
and  his  heirs  should  and  would  (amongst  other  things) 
convey  and  assure,  or  cause  to  be  well  and  sufficiently 
conveyed  and  assured,  by  such  deeds  and  conveyances  as 
should  be  for  that  purpose  required,  unto  the  said  Oeorge 
Thomas  William  Blaney  Boyes  and  his  heirs  and  assigns, 
the  lands  and  hereditaments  in  Hobart  Town  therein 
particularly  mentioned,  to  the  use  of,  or  in  trust  for 
him   said  Affleck  Moodie  and  his  assigns  during  his 
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natural  life,  without  impeachmeDt  of  waste ;  with  renuuii* 
der  to  the  use  of  or  in  trust  for  the  said  PlaintiCf  and  her 
assigns  during  her  natural  life,  without  impeachment  of 
waste ;  with  remainder  to  the  use  of  or  in  trust  fiir 
such  person  or  persons  as  said  Affleck  Moodit  should  in 
manner  therein  mentioned  direct  or  appoint.  And  in 
default  of  any  such  direction  or  appointment,  and  as  to 
any  part  of  such  premises  to  which  any  such  direction  or 
appointment  should  not  extend,  to  the  use  of  or  in 
trust  for  the  right  heirs  of  stud  Affleck  Moodie  for  e^er. 
And  also  reciting  that  the  said  marriage  was  duly  hid 
and  solemnized.  And  that  the  said  Affleck  JtfootUe  de» 
parted  this  life  on  or  about  the  27th  of  December  1838, 
leaving  the  said  Plaintiff  him  surviving.  And  abo  re- 
citing that  the  said  Plaintiff  was  justly  indebted  and 
owing  to  said  T.  Blackwood^  George  Clarke  and  Robert 
Paterson  and  Roy^  and  to  various  other  parties  in  oa^ 
tain  (other)  sums  of  money  according  to  the  list  or  sche- 
dule thereof,  thereunder  written,  the  said  several  soma 
making  together  the  sum  of  957/.  14«.  2^^.  as  at  the 
date  thereof.  And  also  reciting  that  said  PlaintiCf  being 
at  present  unable  to  pay  said  several  sums  of  money, 
had  offered  and  proposed  to  assign  and  transfer  to  the 
above-named  7*.  Blackwood^  George  Clark^  and  Robert 
Paterson,  upon  the  trusts  and  for  the  purposes  therein- 
after  mentioned,  the  whole  rents  and  annual  profits  al- 
ready past,  due,  and  still  unpaid,  and  which  might  Uiere- 
after  become  due  to  her,  said  Plaintiff,  during  the  re- 
mainder of  her  natural  life,  from  said  premises  in  Hobart 
Town  aforesaid,  and  also  her  whole  right  and  interest 
in  the  lands  and  hereditaments  in  England  aforesaid, 
subject  and  without  prejudice  to  any  mortgage,  charge, 
or  conveyance  to  her  sisters.  And  also  assign  and  nuike 
over  to  said  parties  the  whole  household  furniture  and 
plenishing  of  every  description,  and  of  whatever  kind  or 
denomination,  belonging  to  her,  said  Plaintiff,  and  then 


CASES  IN  CHANCERY. 


617 


or  formerly  within  her  dwelling-house,  No.  29,  Warriston 
Crescent^  Edinburgh^  or  the  proceeds  of  said  furniture,  if 
already  sold.  It  was  by  the  indenture  now  in  recital 
witnessed,  that  in  pursuance  of  said  offer  or  proposal,  and 
in  consideration  of  the  premises,  said  Mary  Anne  Moodie 
did  for  herself,  her  heirs,  executors,  and  administrators, 
thereby  bargain,  sell,  assign,  transfer,  and  set  over  unto 
them,  said  Thomtzs  Blackwood^  George  Clark,  and  Ro* 
bert  Pater  son,  or  the  survivors  or  survivor  of  them,  and 
the  heirs  and  assigns  of  such  survivor,  all  that  the  said 
allotment  or  piece  of  ground  in  Davey  Street,  in  Hobart 
Town  aforesaid,  with  the  messuage  and  buildings  there- 
on, with  their  appurtenants  and  all  the  rents  and  profits 
thereof,  during  the  natural  life  of  said  Plaintiff;  and  all 
other  the  estate,  right,  title,  interest,  property,  claim, 
and  demand  whatsoever,  both  at  law  and  in  equity  of 
her,  said  Plaintiff*,  under  or  by  virtue  of  said  indenture 
of  settlement;  that  might  have  been  executed  by  said 
Plaintiff  and  said  deceased  Affleck  Moodie  or  either  of 
them,  relative  to  the  same  property,  as,  to,  or  concerning 
said  rents  and  profits ;  and  also  the  whole  right,  title, 
interest,  and  property,  both  at  law  and  in  equity,  of  her, 
said  Plaintiff,  of,  in,  or  to  said  lands  and  hereditaments  in 
England  iSoveBakA,  comprising  said  three  properties  com- 
monly called  or  known  by  the  names  respectively  of 
WoolcombeSy  Bedlington,  and  DoveSy  situate  and  being 
in  the  counties  of  Kent  and  Sussex,  or  one  of  them, 
subject  and  without  prejudice  to  any  mortgage,  charge, 
or  conveyance  granted  by  said  Plaintiff  to  her  sisters  as 
aforesaid,  to  have  and  to  hold,  receive  and  take  the 
said  rents  and  profits  of  said  allotment  or  piece  of  ground 
and  other  the  hereditaments  in  Hobart  Town  aforesaid, 
with  their  appurtenances,  unto  said  TTiomas  Blackwood, 
George  Clark,  and  Robert  Puterson,  and  the  survivors 
and  survivor  of  them  and  the  heirs  and  assigns  of  such 
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1853.  survivor,  for  and  during  the  remainder  of  the  natiml 

'        '  life  of  said  Plaintiff^  or  for  and  during  so  long  as  the 

^^  trusts  thereinafter  created  should  endure.     And  to  hiTe 

Bannister,     and  to  hold  said  hereditaments  in  England  aforesiid, 

unto  the  said  Thomas  Blackwood,  George  Clark^  ind 
Robert  Patcrson^  and  the  survivors  or  survivor  of  them, 
and  the  heirs  and  assigns  of  such  survivor  absolntdy, 
with  full  power  to  him  or  them  to  make  sale  mod  diqpoBe 
thereof  either  by  public  sale  or  private  contract,  and  to 
give  all  proper  and  necessary  receipts  to  the  purchaser 
or  purchasers  thereof,  but  subject  and  without  prejudice 
to  any  mortgage,  charge,  or  conveyance,  granted  by  said 
Plaintiff  to  her  sisters  as  aforesaid.  But  nevertheless 
as  to  the  whole  of  said  property,  upon  the  trusts  and* 
for  the  purposes  thereinafter  mentioned  and  declared; 
which,  trusts  were  for  the  benefit  of  her  creditors. 

On  this  cause  coming  on  to  be  heard, 

Mr.  Daniell  and  Mr.  Tripp^  for  the  Plaintiff,  were 
about  to  open  the  case,  when 

Mr.  Bacon  and  Mr.  Speedy  for  the  Defendants  Ettket 
Bannister  and  E.  Rath  Bannister ,  objected  that  Bo^ 
the  trustee  of  the  marriage  settlement  of  Mrs.  MooSe^ 
and  Blackwood^  Clarke  and  Paterson^  were  not  before 
the  Court.  The  answer  had  insisted  that  the  trustees 
of  the  creditors'  deed  ought  to  be  parties.  The  bill  wis 
accordingly  amended,  and  made  Boyes  and  them  parties; 
alleging,  but  not  proving,  that  Boyes  was  out  of  the 
jurisdiction  in  Van  Diemens  Land^  and  that  the  other 
three  were  out  of  the  jurisdiction,  viz.,  in  Scotland^  and 
this  was  admitted.  But  the  cause  was  brought  on  with- 
out their  being  before  the  Court. 

They  submitted,  that  BoyeSy  as  the  trustee  of  Mrs. 
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Moodies  settlement,  and  the  trustees  of  the  creditors^ 
deed,  had  an  interest.  As  to  the  latter,  if  the  Defend- 
ants  obtained  a  decree,  that  would  not  bind  the  trus- 
tees, who  might  file  a  fresh  bill  against  them  the  next 
day.  On  the  other  hand,  if  the  Plaintiff  was  right  in 
her  claim,  anything  that  might  have  to  be  paid  by  the 
Defendants  would  be  payable  to  the  trustees  of  the 
creditors^  deed,  and  not  to  the  Plaintiff  personally,  and 
the  cause  could  not  proceed  in  their  absence. 
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Mr.  Daniell  and  Mr.  Tripp  were  heard  contrd. 

Mr.  Bristowe^  for  other  Defendants. 

The  Vicb-Chancellor  :  ' 

.  The  question  is^  whether  Boyes  and  three  other  per- 
sons, Blackwood^  Clark,  and  Paierson,  parties  to  this 
auit^  should  now  be  present. 

As  to  Boyes^  I  do  not  think  it  necessary  that  he 
should ;  he  is  a  mere  trustee^  having  no  interest. 


As  to  the  other  three,  the  case  is  different.  The 
Plaintiff'^s  bill  was  originally  filed  against  other  Defend- 
ants (not  making  the  trustees  of  the  creditors^  deed 
parties),  to  set  aside  a  deed  of  the  27th  January  1847. 
The  Defendants  say,  that  by  a  deed  subsequent  to  that^ 
viz.,  the  deed  of  May  1847,  the  Plaintiff  assigned  over 
to  Blackwoody  Clark  and  Paterson^  all  her  interest  in 
the  property,  or  at  least  some  interest  in  it,  and  that  a 
decree  against  the  Plaintiff  would  not  bind  those  three 
persons ;  or  supposing  the  Plaintiff  to  succeed,  and  to 
be  entitled  to  receive  money,  then  that  the  money 
ought  to  be  paid  into  the  hands  of  Blackwood^  Clark 
and  Paterson. 
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1%53.  That  statement  »  made  by  the  answer,  which  sets  oat, 

MooDiB  aobriBm  neixmirj  to  afaow  the  interest  of  these  three 

V.  personSf  what  the  deed  was,  and  it  vibmits  that  Ukj 
BAascnam. 


The  Plabtiff  amenfa  her  bill  and  adds  them  as  partio. 
Sarel  J  this  is  a  recogmtioa  of  the  jastiee  of  the  Defenl- 
anta^  reqoisitioa  that  they  riioald  be  parties.  If  a  De- 
fendant insists  on  certain  persons  being  parties,  the 
Plaintiff  most  jndge  for  himself  whether  they  shoidl 
be  90  maile ;  the  Plaintiff  here  has  exercised  her  ^i^ 
ment,  and  made  them  parties ;  therrfore  I  thmk,  being 
made  parties,  they  ought  to  be  here. 


Then  it  is  saud  that  they  are  all  oot  of  the  jmris£etio& 
Now  if  that  be  so.  it  ooght  to  be  prored,  and  it  is  not 
Bat  asBomiog  it  to  be  proved,  they  are  only  in  SeoiloMi; 
and  oaght  not  the  Plaintiff  to  senre  them,  under  the 
coarse  of  procednre  provided  for  that  purpose  by  the 
rules  of  the  Court,  so  that  they  may  appear  if  thej 
choose  \  If  they  were  served,  then  one  decree,  whether 
adverse  or  favourable  to  the  Plaintiff,  would  relieve  the 
Defendants  from  further  attacks. 

I  think  the  objection  valid,  and  that  I  ought  to  yieU 
to  it. 
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WOODCOCK  V.  OXFORD   AND    WORCESTER  1853: 

RAILWAY  COMPANY,  ^Tth^J^e 


V  u  / 


The  bill  in  this  case  was  filed  by  Woodcock  §•  Part,    Principal  and 
who  had  become  sureties  in  a  bond  for  6000/.  to  the  De-         Surety 
fendants  for  the  due  performance  of  certain  works  relat-       Release  of. 
ing  to  the  making  of  a  tunnel  on  the  Defendants'  line,  j  ^    o.^  ^^^ 
by  WilliamSf  Ackroyd^  ^  Price^  the  original  contractors  tracted  with  a 

for  such  work.  Company  to 

execute  certain 
works  on  given 
Disputes  having  arisen,  the  Company  brought  an  ac-  terms.    D.  ^ 

tion  on  the  bond  against  the  Plaintifis  in  equity,  who  ^  ^Jj^.  sureties 
thereupon  filed  this  bill,  and  had  obtained  the  common  for  the  perform- 

injunction.  f^^''^^^'^  ?S" 

**  tract.  A.  and  B, 

retired  from  the 
The  matter  now  came  on,  the  answers  being  put  in,  on  partnership,  and 

the  Plaintifis  showing  cause  against  dissolving  the  in-  ^^^^     After- 
junction,  wards  disputes 

arose  between 
the  Coiripauy 
The  case  made  generally  by  the  Plaintifis  was  this :  gnd  c.  ^  jP.  as 

They  said  that  the  Defendants,  the  Company,  had  so  to  the  conduct 
dealt  with  the  principals,  Williams,  Ackroyd,  §•  Price,  ^^  various'* 

transactions 
took  place  by  which  the  terms  of  the  contract  were  varied,  and  dur- 
ing which  the  Company  paid  to  C  ^  F,  certain  monies  which  it  had 
been  agreed  originally  should  be  paid  to  A ,  B,,  ^C,  D.  ^  E,,  the 
sureties,  were  no  parties  to  these  transactions,  and  gave  no  ei^ress 
consent ;  but  they  had  been  the  solicitors  of  A.,  B,,  ^  C,  in  the 
original  contract ;  knew  of  all  the  subsequent  transactions,  and  acted 
as  the  solicitors  of  C,  ^  F,,  and  as  such  solicitors  prepared  many  of 
the  documents  required  for  such  transactions.  The  Company  having 
brought  an  action  on  the  bond  against  the  sureties,  for  breach  of  th^ 
contract,  they  filed  this  bill  to  restrain  the  action.  Held,  that  the 
sureties  were  not  discharged,  and  that  the  action  could  not  be 
stopped. 
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T^  :i:iiT7!iin:  5:r  ^  ^^rismoace  of  vork  tar  viick 

I  >^  b«  'jiri^  ;:«r9i}iii>u  iiltZTciau,  ^'.'iriiyiL  ^  /Vior  «■ 
di**:iie  pan.  loii  zhn  AAiL-var  ComgoiLj  oa  dhe  other  pvv 
ami  b^  ic  ^l  iSf/nuL  Adtriyi^  jr  Prier  ^amzxmesmi  x»  ii 

JLi  a^reei  iizni  was  i*?  ce  pan!  ta«>  ^ke  ccBDCracMis.  rf 
ahi:ii::  I  Jij  Jl«!ft. ;  aski.  aft.ia:r5iur  *o  the  coBCnKi^  tkr 
wi£re.  fti  loe  work  pnKCCtLfcti.  ti>  be  paid  frooi 
tim«  iCidL  nzTLQier  msft  a»  3fr.  Bnmel,  the 
tike  CooiracT^  shccld  certify  ^«>  b«  pajafaie  to 


Tie  cocLiracton  ««re  to  pcrcfcase  firom  the  O 
certain  flac*  aod  aadLiziery,  fiiir  wiuch  tikej  vere  to  pf 
l*X»!»>!v. ;  so  ihat  tbe  G'mracT  were  to  mt  to  the  cob- 
tractors  the  sczls  whicih  ;be  ec;ziDe«r  shoohl  cenifr,  aal 
the  ccctractors  were  :o  pay  co  the  Comfanj  IC^iXM. 


Cootec:p«raii€ciislT  with  thk  coDtraci»  the  Phinri^ 
tC'gether  with  the  cootraetors,  execQt«Hi  a  joint  and 
sereral  bciid.  dated  the  4:h  NoTember  1S46.  hv  whick 
thej  bixmd  themselTes  to  the  CompanT  in  the  pe- 
naltj  of  odOOL  for  the  dee  performanee  of  the  contnet 
This  was.  therefore,  a  simple  ssretyship  for  the  per* 
fonuance  of  the  contract.     The  works  proceeded  sfewk, 

*  This  statencent  of  the  facts  forms  pait  of  the  jodgmcat 
deliTered  bj  the  Court.  The  RqM>rter  has  tmuferred  il  to 
thu  portion  of  the  report,  to  aroid  rqietitioo. 
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and  were,  as  the  Company  alleged,  neglected.  Thus 
things  went  on  till  December  1848,  when  Ackroyd  and 
Price  desired  to  retire  from  the  partnership^  and  an 
agreement  was  made  on  the  21st  December  1848, 
between  Williams^  Ackroyd^  ^  Price  (to  which  the 
Company  were  no  parties),  by  which  Ackroyd  and  Price 
retired,  and  all  the  benefit  of  the  contract  was  given  up 
to  Williams.  This  was  duly  advertised,  and  as  between 
them  there  was  an  end  of  the  partnership.  About  the 
same  time  TFit/Ztams  entered  into  a  partnership  agreement 
with  Marchaniy  by  which  it  was  agreed  that  they  should 
carry  on  the  contract.  The  Company  was  no  party  to 
this  agreement. 


1853. 

Woodcock 

o. 

Oxford  and 

wokcbstek 

Railway 

COMPAMY. 


In  May  1849,  the  Company  falling  into  embarrassment, 
and  not  having  money  sufficient  to  supply  the  continued 
execution  of  the  works,  applied  to  Williams  8f  Mar- 
chanty  desiring  to  know  on  what  terms  they  would  agree 
to  suspend  the  completion  of  the  works.  Here  they 
treated  Williams  ^  Marchant  as  the  persons  canning 
on  the  contract.  At  that  time  Mr.  Brunei  had  cer- 
tified that  4300/.  should  be  paid  to  the  contractors  in 
respect  of  work  already  done. 

In  answer  to  the  application  of  the  Company,  Williams 
Sf  Marchant  wrote  to  the  directors  on  the  30th  May 
1849,  ofiering  to  suspend  the  works  on  the  terms  that 
they  were  to  receive  the  4300/.,  imd  that  the  Company 
should  make  certain  other  payments,  to  be  ascertained, 
in  relict  of  other  matters  not  comprised  in  the  engineer's 
certificate. 


On  the  12th  June  Mr.  Brunei  wrote  on  behalf  of  the 
Company  to  Williams  ^  Co.,  accepting  the  terms  of  their 
letter,   and    the  works   were    suspended    accordingly, 
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Williams  4*  Marchant  doing  merely  what  wis  ahso- 
lutely  necessary  to  prevent  injury  by  the  saspeosioD  of 
the  works. 

Difierences  then  arose  between  the  Company  and 
Williams  if  MarckoMt  as  to  what  the  Company  was  to 
pay  in  respect  of  the  other  matters  not  comprised  in  the 
43(X)L,  and  by  an  indenture  of  the  17th  NoTember  1849, 
between  the  Company  of  the  one  part  and  WUSams  ^ 
Marchant  of  the  other  part,  an  arrangement  was  entered 
into  to  the  effect  that  the  matters  in  difierence  as  to  the 
sums  to  be  paid  to  Williams  ^  Marehani  should  be  re- 
ferred to  the  arbitration  of  Mr.  Brunei^  who  was  to  take 
all  the  circumstances  into  consideration,  and  determine 
what  was  to  be  paid  by  the  Company  in  re^)ect  of  timber 
lefi  on  the  works ;  what  they  were  to  pay  farther  ia 
respect  of  the  suspenaon  of  the  works,  &c.  All  these 
matters  were  referred  to  Mr.  Brunei^  and  he  was  to  take 
into  account  the  10,000/.  which  WiUiawu  if  Marchni 
had  to  pay  to  the  Company  in  respect  of  the  plant  and 
machinery,  which  WilliamSy  Ackroyd^  Price  had  agreed 
to  purchase  from  the  Company.  In  pursuance  of  this  sub- 
mission to  arbitration,  Mr.  Brunei  made  three  awards. 


The  first  was  on  the  I9th  November  1849,  by  whidi 
he  certified  tliat  7500/.  were  to  be  paid  by  the  Company 
for  items  specified  in  the  schedule  to  the  deed  of  sub- 
mission, and  in  respect  of  timber  and  plant  lefl  in  the 
shafts,  and  which  the  Company  were  to  pay  for  afker 
setting  off  the  10,000/,  which  the  contractors  had  agreed 
to  pay. 


In  pursuance  of  this  first  award,  debentures  of  the 
Company  were  given  to  JVilliams  ^f  Marchant^  to  secure 
7800/. 
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The  second  award  was  made  on  the  2l8t  November 
1850,  and  it  awarded  a  further  sum  of  4025/.  7s. ,  to  be 
paid  or  secured  to  Williams  ^  Mar  chant,  in  respect  of 
other  portions  of  the  matters  in  dispute. 

Before  the  last  award  was  made,  it  became  necessary 
to  extend  the  time,  and  two  different  deeds  were  exe- 
cuted, one  dated  the  19th  May,  and  the  other  the  29th 
June,  extending  the  time  for  Mr.  Brunei  to  make  his 
award. 
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On  the  1 3th  July,  Mr.  Brunei  made  his  third  award, 
and  determined  that  6830/.  was  the  amount  the  Company 
was  to  pay  for  the  suspension  of  the  works ;  and  of  this 
sum  he  ordered  1330/.  to  be  paid  in  court  in  twenty-one 
days,  and  the  remainder  of  it  to  be  secured  by  deben- 
tures of  the  Company. 

That  was  done,  and  the  debentures  were  given.  So 
matters  remained,  the  contractors  only  doing  what  was 
necessary  to  preserve  the  works  till  March  1851.  But 
during  that  time  Williams  §f  Marchant  had  been  urging 
the  Company  to  determine  about  the  remainder  of  the 
works,  and  urging  that  they  ought  to  be  paid  farther 
sums,  by  reason  of  the  continued  suspension  of  the  works, 
and  the  expenses  they  were  put  to;  and,  in  order  to 
settle  these  differences,  there  was  on  the  6th  May  1851 
another  submission  to  the  arbitration  of  Mr.  Brunei; 
the  works  were  to  be  continued,  and  Mr.  Brunei  was  to 
determine  what  was  to  be  considered  as  being  paid  by 
the  109,000/.,  what  other  sum  or  sums  were  to  be  paid 
by  the  Company,  and  within  what  time  the  works  were 
to  be  completed. 

The  works  being  resumed,  the  Company  considered 
Vol.  I.     N.  S.  mm 
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tliat  Williamt  4f  Marchunt  were  not  proceedi 
sufficient  vigour,  and  on  the  9tli  June  1851,  tbt 
a  notice  on  Williamt  ^  Marehant  to  proce 
cffectuall}-. 

On  the  2lBt  June  1S61,  Williams  ^-  Marcka 
a  notice  on  Mr.  Brunei,  calling  on  him  to  pro< 
his  arhitration  under  the  submission  or  the  6l 
ISol.  The  Company  then  considered  it  righi 
possession  of  tlie  works,  on  the  ground  that  they 
proceeding,  and  they  served  notice,  on  the  2 
1851,  on  the  contractors,  that  they  should  tak 
sion,  and  meant  to  put  the  matter  into  the 
other  contractors.  This  led  to  hostile  pro 
wliich  ended  in  an  agreement  of  the  SIst  July, 
Mr.  Brunei  on  the  one  part,  and  Williamt  ^  1 
on  the  other  part,  to  give  up  possession  to  the  C 
without  prejudice  to  any  question. 


On  the  21st  August  a  deed  of  submiBsion 
pared  referring  the  matter  to  the  arbitratioi 
Cubitt,  or  sonic  other  engineer. 


In  the  mean  time,  the  contractors  having 
bankrupt,  in  June  1851  an  action  had  been  brt 
the  Company  against  Woodcock  if  Part,  the  sui 
SOOO/.,  on  the  ground  of  breaches  of  the  coni 
which  they  sought  to  recover  from  the  sureties,  i 
this  bill  was  filed  by  Woodcock  3r  Part  against  t 
puny. 

Mr.  Folhtt  and  Mr.  T,  H.  Terrell,  for  the  f 
1^10 wed  cause. 

Our  case  is,  that  if  there  have  been  breaches 
tract  by  tiie  original  contractors,  they  have  beei 
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by  the  Company,  and  of  course  no  action  will  He  against 
the  sureties. 

But  assuming  that  not  to  be  so,  the  Company,  by 
paying  money,  as  they  have  done,  on  account  of  the 
contracts,  to  the  contractors,  have  parted  with  the  fund 
which,  if  there  have  been  breaches,  they  ought  to  have 
held  as  a  guarantee  for  the  PlaintiHs.  If  the  contractors 
had  committed  breaches,  for  which  their  sureties  would 
be  liable,  the  money  due  from  the  Company  to  the  con- 
tractors ought  to  have  been  by  them  placed  at  the  dis- 
posal of  the  sureties :  by  paying  it  over  to  the  contractors, 
they  have  altered  our  position. 

It  is  said  that  the  sureties  knew  of  the  transactions ; 
but  they  knew  them  only  in  their  character  of  solicitors ; 
besides,  the  mere  knowledge  and  even  consent  of  the  sure- 
ties to  these  changes  would  not  renew  their  suretyship. 
They  did  not  consent  to  their  change  of  position  as 
sureties.  What  they  consented  to,  was  to  be  dis- 
charged, as  the  proper  consequence  and  effect  of  the 
transaction. 
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We  have  no  defence  at  law:  the  action  is  on  the 
bond ;  and  the  only  defence  would  be  payment,  or  release 
under  seal,  neither  of  which  can  we  show ;  the  equitable 
circumstances  could  not  be  pleaded  at  law,  Davy  v.  Pren-- 
der grass  (a).  (They  cited  also  Calvert  v.  London  Dock 
Company  (i),  and  Law  v.  East  India  Company  (c)  ). 

Mr.  Malins  and  Mr.  Rogers,  for  the  Defendants. 
The  several  deeds  referred  to  in  these  pleadings  were 

{a)  5  Barn.  &  Aid.  187.  (6)  2  Keen,  638. 

(c)  4  Ves.  8?4. 

M  M   2 
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execated  with  the  privitj  and  aasent  of  the 
The  <i:ed  of  the  6ch  March  1851  was  prepared 
their  asfiibtance ;  thej  acquiesced,  in  fiiet,  in  the  wiiole 
truisactioa,  as  attoraies  of  the  coatmctors;  and  thej 
are  therefore  not  reieaaed.  We  do  not  dispote  the  ge- 
neral rule  as  to  releaaing  soreties  b j  diai^;ing  their 
poeitioo,  bat  that  mmt  be  when  they  do  not  aaaent ;  but 
here  they  have  positiTely  acted,  and  thorefaj  awpirf/fd, 
and  then  the  rule  does  not  apply. 

Mr.  FoUtttj  in  reply. 

The  question  is  not,  whether  this  Court  may  or  maf 
not  at  the  hearing  ctMiclude  against  the  soreties;  bat 
whether  that  question  onght  not  to  be  tried  in  this  Court 
at  the  hearing,  and  whether  in  the  mean  time  the  aetks 
oi^t  not  to  be  stopped ;  whether,  in  fact,  this  is  t 
proper  case  to  be  tried  at  law. 

The  action  is  on  the  bond :  a  simple  bond  of  indemni^ 
for  Williana^  Ackroyd,  ^  Price.  The  only  quesiioo  at 
kw  would  be,  have  those  three  performed  the  cootract! 
and  unquestionably  they  have  not.  We  can  have  there- 
fore no  defence  at  law;  and  the  equities  on  which le 
rely  cannot  be  tried  or  looked  at  in  the  action.  The 
Court  will  not  let  such  an  action,  in  which  the  reil 
merits  cannot  be  tried,  go  on. 

On  the  8th  of  June  the  VicB-CHANCELLon  delivered 
judgment.     After  stating  the  facts  his  Honor  continued: 

Now  it  is  contended  by  the  Plaintiffi^  that  all  these 
circumstances  put  together — first,  the  transfer  of  the 
contract  to  Williams  ^  Marchant ;  then,  the  Compmj 
dealing  with  JFilliams  ^  Marchant  as  they  did,  entering 
into  arrangements  with  them,  altering  the  contract,  the 
time  at  which  it  was  to  be  carried  into  effect,  the  tenia 
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and  mode  of  payment  to  the  contractors ; — all  these  cir- 
cumstances, they  say,  bring  this  case  within  the  principle, 
that  if  a  creditor  so  deals  with  his  principal  debtor  as 
to  alter  the  position  of  the  surety,  he  discharges  the 
surety. 

But,  as  the  Defendants'  counsel  suggest,  that  prin- 
ciple applies  only  when  the  transaction  is  without  the 
concurrence  of  the  surety ;  and  the  Plaintiffs  have  felt 
the  importance  of  that  ingredient  in  the  matter,  that  it 
must  be  without  the  concurrence  of  the  surety  ;  for  the 
bill  contains  again  and  again  passages  charging  that  the 
sureties  knew  nothing  of  the  transaction, — were  neither 
parties  nor  privies  to  any  of  the  transactions  subsequent 
to  the  giving  of  the  bond.  The  whole  of  the  equity  of 
the  bill  is  founded  upon  that. 
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Now,  from  the  answer,  and  not  merely  by  the  state- 
ments of  the  answer,  but  by  correspondence  referred 
to,  this  appears : — Woodcock  ^  Part  being  in  partner- 
ship as  solicitors,  with  Scott,  the  firm  being  Woodcock, 
Part  ^  Scott,  were  solicitors  for  Williams,  Ackroyd  ^ 
Price.  They  prepared  the  contract  and  the  bond; 
they  continued  to  be  the  solicitors  of  the  contractors 
when  Ackroyd  and  Price  withdrew,  and  Marchant  was 
substituted ;  they  continued  to  act  as  the  solicitors  of 
Williams  Sf  Marchant;  they  were  the  solicitors  who 
assisted  in  the  preparation,  if  not  of  every  one,  at  least 
of  most  of  the  subsequent  instruments ;  and,  to  show 
beyond  doubt  that  the  allegations  of  the  bill,  as  to  the 
transactions  having  taken  place  without  the  knowledge 
or  concurrence  of  the  sureties,  have  no  foundation,  cor- 
respondence is  set  out  between  the  firm  of  Woodcock^ 
Part  ^  Scott,  as  solicitors  for  WilVams  ^  Marchant, 
with  the  Company,  on  the  subject  of  the  arrangements 
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Woodcock 
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Oxford  and 

'Worcester 

Railway 

Company. 
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by  which  all  the  matters  in  difTerence  under  the  first 
submission  were  referred  to  the  arbitration  of  Mr.  Bru- 
nei, and  by  which  the  Company  adopted  ffllliams  ^ 
Marchant  as  contractors,  and  dealt  with  them  as  such, 
being  the  verj*  arrangements  which  the  Plaintiffs  say 
discliarged  them. 


Under  these  circumstances^  without  going  any  furth^, 
I  think  the  equity  claimed  by  the  bill  rests  on  allegations 
wholly  unfounded  in  fact.  It  does  not  rest  meielyoB 
the  statements  of  the  answer,  but  it  appears  by  the  cor- 
respondence, not  only  that  the  transactions  on  which 
they  rely  for  their  discharge  were  known  to  the  Plain- 
tiffs, but  that  they  assisted,  as  the  solicitors  of  the  prin- 
cipal debtor,  in  the  preparation  of  instruments  for  cany- 
ing  into  effect  the  arrangements  of  which  they  complain. 
I  must  therefore  dissolve  the  injunction. 

The  costs  were  reserved  to  the  hearing,  if  the  suit 
should  be  prosecuted  ;  if  the  suit  should  not  come  to  t 
hearing,  the  Plaintiffs  to  pay  the  costs  of  the  motion. 
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Between    JAMES   WHITBREAD  and   MARY  his      20th^rril 

Wife,  Plaintiffs;  and 

11  til  June. 
AND  >  ^  f 

Deeds, 

MAPSON     THOMAS      SMITH,     MACDONALD  Construction  of. 

STEELE,  ELIZABETH  WILLIAMS,  and  WIL-  Really  was 

LIAM  HENRY  WILLIAMS,  Defendants.  settled  on  the 

husband  for  life; 

T  remainder  to  his 

HE  Plaintiffs  in  this   ease   claimed   as   purchasers,  wife  for  life ;  re- 

under  a  deed  dated  the  13th  of  April  1850,  from  PF.  Rees,  piainder  to  the 
the  son  of  JV,  Rees,  who  died  in  September  1849.     The  ^f  the  wife  •  re- 
Defendants,  M.  T.  Smith  SLud  McDonald  Steele,  were  tho  mainder  to  the 

devisees  in  trust  of  the  will  of  T/iomas  Williams;  Eliza-  l^^J  ^^i"  ^^ 

'  the  husband; 

beth  Williams  was  his  executrix  ;  and  TV.  H,  Williams,  the  husband  and 

his  son,  and  beneficial  devisee.  wife  barred  the 

wife  s  estate 
tail ;  and  bj  that 
The  following  is  a  statement  of  the  substance  of  the  and  other  deeds 

material  deeds  and  facts  on  which  the  question  in  the  I  ^^^  ®®^"®** 

^  to  such  uses  as 

cause  turned.  the  husband 

should  appoint. 

By  an  indenture  of  the  28th  May  1794,  and  a  fine  then  by  ad^d  of  July 

levied,  certain  real  estate  was  limited  to  William  Rees  1817,  to  such 

uses  as  ''he and 
his  wife  should 
jointly  appoint,  and  in  default  to  himself  for  life ;  remainder  to  his  wife 
for  life ;  remainder  to  his  son  in  fee."  The  husband  and  wife  made 
several  mortgages,  all  except  one  limiting  the  equity  of  redemption 
upon  or  consistently  with  the  uses  of  the  deed  of  1817. 

In  1832  the/made,  under  the  power  in  the  deed  of  1817,  another 
mortgage  which  limited  the  equity  of  redemption  to  the  husband 
and  wife,  "  their  heirs  or  assigns,  or  to  such  other  persons,  &c.,  as 
thev  should  direct ;"  and  by  a  deed  of  even  date  certain  terms  were 
assigned  to  attend  the  inheritance  according  to  the  uses  of  the  other 
deed  of  even  date.  Held,  that  the  deed  of  1 832  was  intended  to 
vary  the  limitation  of  the  equity  of  redemption,  and  defeated  the  limi- 
tation of  the  fee  of  the  deed  of  1 8 1 7. 
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ISSd.  the  elder,  and  Marj  \m  wife,  and  their  hdrs,  until  the 

then  intended  marrisige  of  their  sod  with  Anme  Harris; 
with  remainder  to  the  said  Wiliiam  Rett  the  elder  and 
Mary  his  wife,  for  their  iJTea  and  the  life  of  the  snrnTor ; 
with  remainder  to  ITorrea  Joae.  for  a  term  of  100  Tern, 
upon  certain  trusts  which  nerer  arose;  with  remainder 
to  WilUam  Rett  the  younger  for  life ;  with  remainder  to 
Amme  Harris  for  life;  with  remainder  to  the  heira  of  the 
bod  J  of  Amne  Harris  fay  WiUiam  Rees  the  yoangor;  with 
remainder  to  the  right  heirs  of  WiUiam  Aeet  the  younger. 

On  the  28th  Aprfl  1808,  WiUiam  Bees  the  dder 
died,  and  on  the  15lh  May  1813,  Mary  Bees  died. 

By  indenture  of  2nd  June  1815^  and  a  recoreiy  thea 
suffered,  the  estate  tail  of  Anme  Harris  (then  Rees\  vai 
barred,  and  the  estate  was  limited  to  Baker  and  Price 
for  a  term  of  1000  years,  upon  trust  to  raise  500/.;  with 
remainder  to  William  JRees  for  life;  with  remainder  to 
Anne  his  i^ife  for  life;  with  remainder  to  Baker  and 
Price  and  their  heirs,  during  their  lires,  &c.,  as  trusUes, 
to  preserve,  &c.;  with  remainder  to  Gardner  and  jBdkr 
for  a  term  of  1 000  years,  to  raise  600i,  for  the  children 
of  William  Rees  by  Anne;  with  remainder  to  the  right 
heirs  of  the  survivor  of  WUUam  and  Anne  Rees^vA 
this  indenture  contained  a  reservation  of  powers  of  revo- 
cation and  new  appointment  in  Rees  and  his  wife. 

On  the  27th  March  1815,  Baker  and  Price,  as  tn»- 
tees  of  the  first  term  of  1000  years,  mortgaged  to  one 
Howell  to  secure  400/. 

By  indenture  of  30th  June  1817,  Rees  and  his  wife 
revoked  the  uses  in  the  deed  of  the  2nd  of  January 
1815,  save  as  to  the  first  term  of  1000  years,  and  the 
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estate  was  thereby  limited,  subject  to  the  said  term,  to  1853. 

such  uses,  &c.,  as  William  Ree$  alone  should  by  deed  or     "Whitbread 

will  appoint.  v. 

Smith. 

On  the  next  day,  1st  July  1817,  William  Rees  by 
deed  poll  appointed  the  estate  to  such  uses,  &c.,  as  he 
and  his  wife  should  jointly  appoint,  and  in  default  of 
appointment  to  himself  for  life,  with  remainder  to  his 
wife  for  life,  with  remainder  to  his  son  William  Rees,  in 
fee,  charged  with  6001. 

On  the  2nd  July  1817,  William  Rees  and  his  wife 
appointed  the  estate  to  Matthews  by  way  of  mortgage, 
for  a  term  of  700  years,  to  secure  250/.,  and  provision 
was  thereby  made  for  "  cesser  of  the  term,"  on  repay- 
ment of  the  money. 

On  the  27th  August  1817,  HowelVs  mortgage  was 
assigned  to  one  Richards,  and  William  Rees  and  his 
wife  appointed  the  estate  to  him  by  way  of  further 
mortgage  for  a  term  of  800  years,  to  secure  in  all  600/.; 
this  deed  also  provided  for  the  **  cesser  of  the  term^^ 
on  repayment  being  made. 

On  the  10th  July  1818,  Matthews  assigned  his  mort- 
gage to  Waters. 

On  the  29th  July  1818,  Richards  and  Waters  as- 
signed their  mortgages  to  Jenkins,  and  William  Rees 
and  his  wife  i4)pointed  the  estate  to  him,  to  secure 
altogether  1000/. ;  the  proviso  for  reconveyance  was, 
*'  unto  such  persons,  for  such  estates  and  such  manner 
as  the  said  William  Rees  and  Anne  his  wife  should 
appoint,  and  in  default  of  appointment  to  attend  the 
inheritance.'*^ 


riTi:=  :y  CEiycEBT. 


^^  :::»   cf  ITiZZu 
:    >CCK^^««&,  and 


^  te  2::    ^  - 


*Ji    iT.-  C    -0:3.  2 


'.:  J.i»f  I*iiZ.^^  an 


rriB  ii*-i  irc-iiied  for 
£:es  ac^-i  J.mM*  his  « 
i:l-;  *.:^i«  to  ssdi  p 

•  T-i-.  ^  are  declared 

LJ     1J=     i-rd    t-J    of    Is 


■".'i  :i-:  i;.-;  N.T*-=:l«;r  1>1''.  J>=  esvxe  was 
iL'irtzv^  '-7  ■'^--*  *^-  ^  "^'^  ''^  Proti^roe  aik 
f  M.  :■:  i«;=¥  i  5*-'-  IT*-  •!"•!£  This  de«d  proTided 
c-CTtjaace  :^:o  =ai-i  fTi-itat  Rett  ao-i  ^a««  fai 
uprc  '.h^  i:3es  aii-i  ira^u  <Ie«  ared  bj  said  deed 
tKtlstJuIy  H:7. 

On  tht  Tih  Mav  1553,  the  ptvinbes  were  ap[ 
in  fee  by  Rets  and  his  wife  10  IPattei-  Gray,  to 
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(Including  Anne  Phillips\  and  Protheroe  and  PhiUips\  1853. 


mortgages,  thereby  assigned)  1450/.,  and  it  was  thereby     Whitbrkad 

provided,  that  on  repayment  of  the  mortgage  money  the  v, 

estate  should  be  reconveyed  "unto  and  to  the  use  of         Smith. 

the  said  William  JRees  and  Anne  his  wife,  their  heirs  or 

assigns,  or  unto  such  other  person  or  persons,  &c.  as 

they  should  direct."     And  a  power  of  sale  was  thereby 

given  to  Gray,  the  surplus  purchase-money  being  made 

payable  to  William  Rees  and  Anne  his  wife,  their  heirs, 

executors,  administrators,  and  assig^ns,  or  as  they  should 

direct. 

On  the  following  day  a  further  ch^fge  of  150/.  in  favour 
of  Gray  was  created  by  Hees  and  his  wife. 

Anne  Hees  died  on  the  6th  September  1841. 

On  the  19th  July,  1842,  William  Rees  further  mort- 
gaged the  estate  in  fee  to  Martin^  to  secure,  including 
Gray^s  mortgage,  thereby  assigned,  1800/.  This  deed 
provided  for  re-conveyance  "  unto  and  to  the  use  of  said 
William  Rees  his  heirs  or  assigns,  or  as  he  or  they 
should  direct.'** 

Martin  on  the  22nd  of  February  1843,  assigned  to 
Colvin^  and  on  the  6th  November,  1845,  Rees  and  Col- 
vin,  in  pursuance  of  a  contract  for  sale,  conveyed  for 
1900/.,  out  of  which  CdlvirCs  mortgage  was  paid  off,  to 
Mr.  Williams y  the  testator  of  the  defendants  Smith  and 
Steele, 

William  Rees  died  in  September  1849,  leaving  his  son 
William  Rees  the  younger  surviving,  who  conceiving 
that  he  was  entitled  under  the  deed  of  1817,  conveyed  to 
a  trustee  for  the  Plaintiffs. 


^    X  T  i-T      - 


iiim.  !!je   nil 


iir  ns^  in*  im^     ^<nsinBniifar  ii  us  vim  inr  j& 
tftsr  11  ii»  ^nx.  ^  3uEBL  'na  '^Rsnair.  tl 

if  iQT7«unnnism  juhi  uix  ai 

imiiadiiL  if  :aif  suxuij  if  rgUHnnTCinr. 

}^iF  uit   itf  T-H  'iff  irx^x  nt  laif  icaigr  aat^  i1k  Asm 
if  *-Li  Kir  liS±     T^oc  ^3&  HI  iniEv  ^aair  a  xnoisEBrrf 

1.  3Diir:,ri4r!  -  "iiti  ir.'^ns*:  iic  r»-ruiL'«*^iuiK  u-  HTl  Asa 

-v-hi  :c-'-r  :.*!:a>T :  5:r  isSi .  i>2i£  :il  Ik  Seuk  Ibs  sob  lie 


Ui  3  De  G.  4  Sb.  ri^. 
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A  second  point  was  made  in  argument,  viz.  that  if  the 
deed  of  1832  did  alter  the  limitation  of  the  equity  of 
redemption,  the  conveyance  to  fVilliams  was  a  fraudu- 
lent conveyance  at  an  undervalue,  and  then  W.  Rees  the 
younger  would  be  entitled  as  heir ;  this  was,  however^ 
given  up. 
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1853. 


Whitbread 

V. 

Smith. 


Mr.  Campbell  and  Mr.  Hawkins,  for  the  Defendants. 

The  deed  of  May  1832,  shows  an  intent  to  revoke 
the  limitation  of  the  equity  of  redemption  of  the  deed  of 
July  1817,  and  to  create  a  new  one. 

That  there  is  no  express  recital  of  such  an  intention, 
is  not  material,  Innes  v.  Jackson  (a). 

As  to  Ruscumbe  v.  Hare  (&),  there  the  question  reUted 
to  a  supposed  new  limitation  of  the  wife's  estate  ;  that 
class  of  cases  does  not  apply.  Here  the  estate  was  not 
the  wife's ;  it  came  on  the  husband^s  side,  and  the  wife 
had  no  more  than  a  life  estate. 

Wood  V.  Wood  (c)  was  also  a  case  of  the  wife^s  estate, 
and  there  it  was  clear  she  had  no  intention  beyond 
making  a  mortgage.  Hipkin  v.  Wilson  (d)  turned  on 
the  evidence  of  intention,  showing  an  intention  the  very 
reverse  of  an  intention  to  change  the  limitation  of  the 
estate. 

Plowden  v.  Hyde  has  no  application  to  tlys  case  : 
there  the  question  was  as  to*  the  revocation  of  a 
wiU. 


(«)  16  Ves.  356. 
{b)  6  Dow.  1. 


(c)  7  Beav.  1 83. 

{d)  3  De  6.  &  Sm.  738. 


iSa  CASE?    15   CHANCERY. 


T!iev  ::t,'.i  lisij  Fuicanberrje  v.  Fltz^emid  («)*  J^juoa 

SMiro. 

i£r.  G'a6X£,  .a  reply. 

tJn  :Iie  11  :h.  Jane  die  V:c»-Ch-oii-'eli.or  <ieIiTered  die 

riie  )nly  mt^rltm  i».  whether  die  mode  of  woriiiogthe 
DnjvT»)  ror  r«i*iemDcion  in  die  deed  of  >Iair  1S31»  hM 
:he  fiftfci:  jf  liteniur  tfititeting  limiTarioog  created  bji 
ppivnjos  ^jectlemenc. 

T'le  .'ir^ni  msancea  ire  diese.  By  cfae  origmal  settle- 
ment, made  in  I7*J-k  on  the  occatsiua  of  the  marrnge  of 
H^.  iZcffir  lad  J..i/i«f  Harris,  and  by  aab8e«)^aent  deeds,  the 
biic  heiniT  aKitiu  jn  :he  l.">c  Juiv,  T>17,  a  certain  esute 
called  :lie  V-r^v  Eon  estare.  w^ti  !«ecded«  sabject  to  a  mort- 
tPUTi  :t?nn  o£*  I  ;0«)  veani  in  'jne  HutceLL^  thos :  to  the  cse 
of  ?uch  perf4}n  or  neriions^.  and  fur  :Hich  estate  and  estates* 
aa<:  •.'har'z^ailile  in  ^uch  manner  and  tbrm^  and  with,  under^ 
an«i  subjuct  t^;  :?iicli  pi;wer«  o£  revi}eattt>a  and  new  ip- 
p«.in:;i:ecc,  i:id  ocher  p^jwerj  a:^  WiUiam  JReo  and  Amm€ 
hij*  wirV  ^L«;iiI«I  or  misxfan.  bv  anv  »leed  or  deeds,  instnh 
men:  -.r  Iii.»*truni«£nt3  in  writintj:  to  be  bv  them  sealeJ, 
i'.v,  Jin^ct,  limit,  or  app^^int  ;  and  for  want  of  and  in 
default  of  >uoh  dineccioa,  Ac*  and  subject  thereto*  to 
the  use  of  ^l>'ilH>im,  Rei!3  for  life  ;  remainder  to  the  use 
«.'f  hii*  wife  A  ill!  :or  liie  ;  remainder  to  the  use  of  their 
nm  yVlLiiiiR  ReeSy  his  heirs  and  assigns,  charged  with  i 
sum  o(  6*'«  ■/.  Several  mort^^ages  were  e^Lecuted  bt  Rees 
and  his  wile,  under  the  power  contained  in  this  deed; 
the   first  sec  were  onlv  mort:rJi:es  for  terms  for  vears; 

I  a)   Firzx.  JJ):,  and  6  Br.  ic)  2  Y.  <i  Col.  C.  C.  407. 

P.  C.  'JOj,  30j.  K'J)  2  Sim.  &  Stn  44XJ. 

(6)  4  Sim.  364.  {^)   I  Rept.  in  Ch.  116. 
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afterwards,  several  mortgages  were  executed  in  fee;  and  1853. 

on  the  latter,  the  question  in  this  case  turns.     The  first     w^hitbrkad 
mortgage  for  a  term  is  dated  the    2nd  July  1817,  a  v. 

mortgage  to  Matthews^  containing  a  proviso  for  cesser  Smith. 

on  payment ;  that  was  assigned  in  July  1818,  to  WcUers, 
In  August  18  i  7,  there  was  an  assignment  of  Howelts 
mortgage  to  Richards^  with  a  proviso  for  cesser ;  out  of 
the  600/.,  the  subject  of  that  mortgage,  Howelts  400/. 
was  paid,  and  the  term  for  a  thousand  years  became 
thereby  satisfied.  The  next  is  a  deed  of  July  1818, 
mortgaging  to  Jenkins;  he  paid  off  the  mortgage  to 
Waters^  and  advanced  a  further  sum  to  Rees  and  his 
wife,  and  to  secure  that,  Rees  and  his  wife  appointed  to 
Jenkins ;  and  there  was  this  proviso,  that  on  payment 
by  the  said  WilUum  Rees  and  his  wife,  or  either  of  them, 
Jenkins  should  reconvey  to  such  uses  as  William  Rees 
and  Anne  his  wife  should  jointly  appoint,  and  in  default, 
in  trust  for  William  Rees  and  Anne  his  wife,  or  the  person 
who  should  be  entitled  to  the  equity  of  redemption  under 
or  by  virtue  of  the  limitations  contained  in  the  deed  poll 
of  the  1st  July  1817,  and  to  attend  the  inheritance. 

These  were  the  mortgages  for  terms. 

I  now  come  to  the  mortgages  in  fee,  and  theie  are  the 
most  material  instruments. 

The  first  was  by  indentures  of  lease  and  release,  dated 
the  21st  and  22nd  September,  1820,  to  Morgan.  (His 
Honor  stated  the  effect  of  this  deed,  see  anie^  p.  534). 

Out  of  the  1140/.,  Jenkins'  mortgage  was  paid,  and 
he  joined  in  assigning  the  two  terms  to  Mac  JDonnell ; 
and  the  old  satisfied  term  of  1000  years  was  also  assigned 
by  this  deed.     The  proviso  for  redemption  in  this  deed 


?Ii   13  CZAyCEEY. 


iD^n 


A  fKamr  n  amtiBCzusu. 


:rr.',r.-i  rv  :iie  ^hl  ttsfid  >&aL  it  ae  I^  Jorr  ISITT 

aeoEsraDc  ^  viikh  the 


•-     « 


nur^rwi  *:*  ^**7"  "SK  sesd  ioes  aoc  recke  dbe  ied 
if  im  l*c  •'1.7  r^lT.  TOE  nies  T^en  c&e  ieed  of  1S2Q, 
si'i  jx  luimr  «  sa^  "iJac  x  vas  esAcnsed  W  virtoevf 
^ib  >.<v^f  ir  KcmiXi^ixtszc  rnnMirti  in  xhe  deed  of  the 
1:?  «i«^-  '*1*  r!ie  invin  Sir  reoempcioa  i%  thuK 
Jf if  f-i  aaJ  T^c-.trvTv  s  lae  sc  jf  lZ^«y  and  his  wifc, 
:r  iir  jtf  ^r  -jusy  iboiLii  jccoinc :  das  deed  eanxMineii 


Tjtf  lex:  se*«i  ii  sazoal :  xbaz  m  a  mortgage  of  tk 

i:r£  >.t«ra:':«£r  I*i?f.  ^>  ^aai^  PkLSfs^  to  secore  the 

^zi  A  .S.Ii.,. :   ni^  ;/  -jiaz.  l^X^.  19jl  3c/.  went  to  piyof 

Jf.'j'Lx  ,  :2*:  rsra'rffr"  va:^  pajd  to  JVoi/jrs  ;  that  wn 

z/:  i;.:r:::*=!i:  ::  zaT  aZ  :x:a:  «^  dne.  azid  the  baliDce 

""x^  :al.:  hv  iZ^-ff  in.i  hi  »i:€ :  ifcere  was  therefore  do 

A.:-ix=ce  :t  x*:c«f7  by  Jsar  PkiLifs  actDaUT,  to  /Zesand 

L^  ^ire  :  h  'sa;^  a  zi^nr  iraosfer  of  a  mortgage  to  AfM 

Ph  iuifj.    Tlii^  'ieed  pr€S€nrei  also  the  lizmtatioiis  of  the 

«i«d  14j2  of  the   Isc  July.  ISIT;  the  proTiso  for  le- 

d«ZLp:i«.a  was  f<:r  re-cccTejance  to  Pets  and  his  wife, 

t'j  such  oses  as  thev  should  appoiot,  and  sobject  to  soch 

J  oners  of    apptjintment    and    other    powers,   as  were 

declared  by  the  deed  poll  of  the  1st  July,  1817;  and  bj 

it  MacDonmell  assigned  the  three  terms  to  ProiAeroe. 

It  contained  a  power  of  sale,  and  the  money  produeed 
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by  any  sale  was,  after  paying  the  costs  and  incumbrances, 
to  be  paid  "  to  the  person  or  persons  who  should  for 
the  time  being  be  entitled  to  the  equity  of  redemption, 
or  beneficial  estate  of  and  in  the  hereditaments  and 
premises  which  should  be  sold/'  &c. 


1853. 

^^ . f 

Whitbread 

V. 

Smith. 


Now,  it  is  not  sufficient  to  say  that  these  deeds  do 
not  manifest  an  intention  to  alter  the  limitations  of  the 
estate ;  they  contain  a  positive  expression  of  intention 
the  other  way,  that  the  uses  of  the  deed  of  the  Ist  July, 
1817,  should  be  preserved,  and  that  the  equity  of  re- 
demption should  go  according  to  those  limitations. 

On  the  same  day,  but  after  the  execution  of  the  last 
deed,  another  mortgage  was  made  by  Rees  and  his  wife 
to  Protkeroe  and  Phillips^  with  a  proviso  for  redemption 
in  the  same  terms. 


Then  comes  the  deed  on  which  the  question  turns ; 
five  or  six  years  later,  viz.,  in  May,  1832,  Anne  Phillips 
w*anted  her  money,  and  Protheroe  and  Phillips  wanted 
theirs.  Protheroe  and  Phillips  having  been  paid  by 
Pees  and  his  wife,  there  remained  the  mortgage  for 
1350/.  to  Anne  Phillips^  and  Rees  and  his  wife  applied 
to  Gray^  who  advanced  1450/.  to  pay  the  1350/.  to^nne 
PhillipSy  and  the  remainder  was  advanced  to  Rees  an 
his  wife ;  and  by  deeds  of  the  6th  and  7th  May  1832, 
reciting  the  deed  poll  of  the  1st  July  1817,  Rees  and  his 
wife,  by  virtue  of  the  power  of  appointment  reserved  by 
the  deed  of  the  1st  July  1817,  appointed  to  Gray  in  fee, 
with  this  proviso  for  redemption,  that  upon  payment  of 
the  mortgage  debt,  Gray  should  reconvey  to  "  William 
Rees  and  Anne  his  wife,  their  heirs  or  assigns,  or  unto 
such  person  or  persons,  and  for  such  intents  and  pur- 

Vol.  I.     N.  S. 
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ynsfps,  £.r .  »  -Jmj  ^inniii  Urtet  -."^  dien  there  wisa  peva 
if  -laie.  yr  vincn  x  'spas  ieciarwd  disc  die  rcaidoe  of  tk 
3Miiev  amdixcefi  ^laatft  be  said  tti  "^  Ve/Sob  iZa  flri 
Jjnitf  luf  vim.  ^neir  aen.  i^xeencors,  adiiniuBtntan»  or 
liTiB.  ir  ae  :iifti7  -jiaiiid  •£reec.'^ 


Ami  die  iaec  itaoK  if  diie  deed  oobuubs  a  dedvation, 
aner  :iie  mai  f^nwrnmais  5>r  ride,  disc  n^d  deUt, 
ic  ^HUiaiii  be  lawM  ftir  **  WlZ^itfat  iZeei  and  iiaac  ha 
virV.  their  hein  or  aanens,  peaeeabhr  and  qmetlj  to 
«nji.y.'*  k^.  Tliis  ia  hoc  coocfaiB^e,  bat  it  ia  not  man- 
portanc  Tbere  »  no  aOnsusa  viiatever  to  the  fiautadOM 
*-j{  uie  ieeii  of  I^c  Julv  1^17.  but  oa  the  coatrarr.  it  ii 
■wmiusii  zkski  die  Ixmx£adi}a  ol  the  equity  of  redemptioi 
ia  to  JZeei  and  bin  wife  in  fee. 


There  v3a  a  ^ieed  of  evai  date,  an  aaaignflMnt  of  tk 
terms*,  which  is  Terr  marerod.  The  terms  had  hee^ 
aou^ed  to  Protlktrve :  by  this  deed  tbej  were  ■rniprd 
to  one  Cock,  ia  trust  for  Gmy^  and  the  traats  deehiel 
of  die  terms  are  material ;  thej  were  to  aecure  tk 
mm  gage  debt,  and  subject  thereto  "  to  attend  the  in- 
heritance of  the  same  premises,  according  to  the  nscs 
and  estates  h'mited  or  created  therein  br  the  said  there- 
inbefore in  part  recited  indenture  of  even  date  therewitii 
(viz.  the  transfer  of  the  mortgage),  and  so  as  to  be  sob- 
serrient  to  snch  nees  and  estates,  and  to  protect  tk 
same  from  all  mesne  iDcombranoes.^  So  that  bj  ibk 
deed,  bv  which  the  terms  were  assigned  to  secure  tk 
mortgage  money,  the  declaration  of  the  trast  to  attend 
was,  not  according  to  the  uses  of  the  deed  of  lat  Jnlj 
1817,  but  according  to  the  uses  created  by  the  mortgage 
deed  of  even  date,  that  is,  to  the  use  of  Rees  and  Ui 
wife,  and  their  heirs  and  assigns. 
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These  are  the  material  mortgage  deeds.     On  the  6th  1853. 

of  September  1841,  AnneRees  died,  leaving  her  husband  Whitbread 
living.  V, 


Smith. 


In  July  1842^  Rres^  treating  himself  as  entitled  to  the 
equity  of  redemption  in  fee,  considering  the  estate  as 
limited  to  himself  and  his  wife  in  fee  as  joint  tenants, 
borrowed  1800/.  from  Martin^  and  he  and  Oray  con- 
veyed to  Martijiy  with  the  usual  proviso  for  redemption. 

That  mortgage  was  transferred  to  Colvin  in  February 
1848;  and  in  July  1844,  ReeSy  still  treating  himself  as 
owner  of  the  equity  of  redemption,  subject  to  the  mort- 
gage to  Colvin,  agreed  to  sell  to  Williams  for  2100/. 
That  agreement  was  carried  out  by  a  conveyance  in 
November  1 845 ;  but  it  seems  that,  some  doubt  having 
arisen  as  to  the  title,  it  was  agreed  that  the  price 
should  be  only  1900/.  instead  of  2100/.,  and  that  was 
the  consideration  of  the  deed  of  1845.  Colvin  was  paid 
off,  and  he  and  Rees  conveyed  to  Williams^  who  is  repre- 
sented by  the  principal  Defendants. 

Afterwards,  Ree$  having  died,  W.  Rees^  his  son,  to 
whom  the  remainder  in  fee  was  limited  by  the  deed  of 
Ist  July  1817,  was  advised  that  he  could  make  a  title ; 
that  the  limitation  to  him  was  not  defeated.  He  as- 
signed his  claim  to  the  Plaintifls,  the  Whitbreads^  and 
they  file  this  bill  to  redeem  the  mortgage. 

(The  bill  also  attempted  a  case  of-firaud  as  to  the  sale, 
the  IMaintW  claiming  in  that  view<^a8  under  W.  Rees^ 
the  son,  as  heir  of  h»  father,  to  set  aside  the  sale.  This 
case  was  abandoned  at  the  hearing;  and  properly,  as 
there  is  no  foundation  for  it  whatever.) 
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NoWy  consider  what  was  the  estate  and  interest  of  1853. 

Anne  Rees^  the  wife.     By  the  limitations  of  the  deed  of     Whitbread 
1st  July  1817,  she  had  jointly  with  her  husband  a  power  v. 

to  appoint  by  deed.  Except  that  power,  her  only  inte-  Smith. 
rest  in  the  estate  was  an  estate  for  life  in  remainder 
expectant  on  her  husband's  life  estate ;  if  she  survived 
him,  she  would  become,  under  the  deed  of  1817,  tenant 
for  life  in  possession ;  but  her  interest  under  the  limit- 
ation of  the  equity  of  redemption  in  the  deed  of  1832 
was  an  interest  of  a  higher  kind ;  the  limitation  was  to 
the  husband  and  wife  as  joint  tenants  in  fee ;  so  that  if 
she  had  survived  her  husband,  she  would  have  been 
tenant  in  fee.  She  had  therefore  a  better  estate  under 
the  limitations  of  the  deed  of  1832  than  she  had'Under 
that  of  1.817 ;  she  had  not  the  less  the  joint  power  of 
convejring,  not  indeed  by  appointment,  but  by  a  deed 
properly  acknowledged.    It  is  not  immaterial  to  consider  • 

that  the  limitations  of  the  equity  of  redemption  in  the 
mortgage  of  1832,  increased  the  estate  and  interest  of 
the  wife  :  that  in  either  case,  if  she  died  in  the  lifetime 
of  her  husband,  she  took  nothing ;  but  if  she  survived, 
by  the  deed  of  1817  she  would  take  only  a  life  estate ; 
by  the  deed  of  1832  she  would  take  the  fee. 

There  is  another  point  to  be  considered,  which  is  this : 
the  persons  who  insist  on  their  right  to  have  a  resulting 
trust  declared  for  them  under  the  limitations  of  the 
equity  of  redemption  of  the  deed  of  1832,  are  peraons 
claiming  through  W,  Rees  the  son,  who  did  not  join 
in  the  mortgage ;  and  I  am  of  opinion  that  no  such 
equity  arises  in  their  favour.  The  estate  of  W.  Rees 
the  son,  under  the  deed  of  1817,  was  liable  to  be  de^ 
feated;  and  by  the  deed  of  1832,  Rees  the  father  and 
his  wife  have  in  terms  defeated  it.     How,  then,  can  he 
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the  direction  in  the  proviso  for  redemption  is,  that  the  1853. 

reconveyance  is  to  be  to  the  uses  of  the  deed  of  ^the  1st     Whitbrkad 
July  1817.     In  the  deed  of  1832  the  language  is  totally  v. 

varied ;  although  noticing  that  deed,  and  made  under  Smith. 
the  powers  created  by  it,  the  limitation  of  the  equity  of 
redemption  varies  entirely  from  the  limitations  in  the 
prior  mortgage  deeds.  That  was  the  case  in  Barnett  v. 
Wilson^  and  on  that  ground  the  yice-Chancellor  decided 
that  case. 

On  these  grounds  it  appears  to  me  that  the  deed  of 
May  1832^  reserving  this  equity  of  redemption  to  the 
husband  and  wife,  was  an  exercise  of  the  power  of  ap- 
pointment, not  merely  for  the  purpose  of  securing  the 
mortgagee,  but  for  the  purpose  of  appointing  the  fee 
to  themselves.  Consequently  the  claim  of  the  Plaintiff 
cannot  be  supported,  and  the  bill  must  be  dismissed  with 
costs. 
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conditions,  to  the  said  E.  HuU,  whose  receipt  alone  shall  1853. 

be  a  valid  discharge  for  the  same,  and  such  receipt  shall         Groom 
exonerate  the  purchaser  from  seeing  to  or  being  in  any  v. 

way  concerned  about  the  application  or  appropriation  of  Booth. 
the  purchase-money,  or  any  part  thereof,  and  from  all 
responsibility  on  account  of  the  same,  and  that  the  only 
persons  who  shall  be  required  to  join  or  concur  in  the 
conveyance  or  assurance  of  the  property  to  the  purchaser 
shall  be  the  assignees  of  the  said  J.  Knight  and  the  said 
E.  Hulir 

The  Defendant  duly  paid  his  deposit;  but  the  pur- 
chase was  not  completed  on  the  day  agreed  upon,  and 
has  not  yet  been  completed ;  and  the  Defendant,  under 
the  following  circumstances,  and  subject  to  the  declara- 
tion of  this  Court  to  be  made  in  this  matter,  declines  to 
complete  the  said  purchase. 

The  Plainti£&  are  the  assignees  in  bankruptcy  of  one 
J.  Knight,  who  at  and  before  the  time  of  his  making  the 
deposit  hereinafter  mentioned  of  the  title-deeds  of  the 
aforesaid  houses  and  premises  now  contracted  to  be  sold, 
was  seised  thereof  in  fee-simple  in  possession,  free  from 
incumbrances,  and  so  continued  (subject  to  the  said  de- 
posit) up  to  the  time  of  his  bankruptcy  hereinafter 
stated.  That  Samuel  Hull,  by  his  will,  dated  the  19tb 
November  1836,  among  other  dispositions  bequeathed 
to  his  wife  Elizabeth  Hull,  the  sum  of  600/.  stock  in  the 
then  New  3/.  10«.  per  Cent.  Bank  Annuities,  part  of 
the  3950/.  stock  standing  in  the  testator^s  name  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of 
England,  for  her  absolute  use  ;  and  the  said  testator  by 
his  said  will  afterwards  proceeded  in  the  words  and 
figures  following,  that  is  to  say,  '^  I  give  and  bequeath 
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sodi  trssK^er.  aad  in  ibe  O3o:h  of  Marvii  1544.  Kmifii 
requested  Liizabtti  H^U  \o  join  vhh  him  in  seffing  om 
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part  of  the  said  Bank  Annuities,  and  to  allow  him  to  1853. 

apply  the  proceeds  to  his  own  use,  upon  his  giving  to 
her  his  promissory  note,  and  depositing  with  her,  by 
way  of  equitable  mortgage,  the  title-deeds  of  the  said 
two  freehold  houses  and  premises,  now  contracted  to  be 
sold,  and  of  which  John  Knight  was  then  seised  in 
fee-simple;  to  which  proposal  Elizabeth  Hull  agreed. 
On  the  14th  March  1844,  Elizabeth  HuU  and  John 
Knight  joined  in  selling  out  1000/.  stock,  part  of  the 
said  2500/.  SI.  lOs.  per  Cent.  Bank  Annuities,  and  the 
net  proceeds  of  such  sale,  amounting  to  1020/.  sterling, 
were  paid  to  the  said  John  Knight  and  applied  by  him 
to  his  own  use.  On  the  following  day,  John  Knight 
gave  to  Elizabeth  HuU  his  promissory  note,  dated  the 
15th  March  1844,  for  1000/.  On  the  same  day,  he  de- 
posited with  Elizabeth  Hull  the  title-deeds  of  the  said 
freehold  bouses  and  premises.  At  the  time  of  making 
the  deposit,  John  Knight  also  delivered  to  Elizabeth 
Hull  a  memorandum,  dated  the  14th  March  1844, 
which  was  signed  by  him,  and  was  as  follows : — 
*^  March  14th,  1844.  Memorandum.  This  is  to  cer- 
tify that  the  title-deeds  of  the  houses  situated  at 
Pomona  Place^  King'^s  Road,  Parsons  Oreen^  Fulham^ 
lately  occupied  by  Mrs.  Wellman^  deceased,  and  others, 
is  placed  in  the  possession  of  Mrs.  Hullj  to  secure  to  her 
the  payment  of  50/.  annually,  for  1000/.  3/.  \0s.  per  Cents, 
drawn  from  the  stock  standing  in  her  name  and  John 
Knighfs^  under  the  will  of  the  late  Mr.  Samuel  Hull, 
given  to  them  in  trust;  and  the  said  John  Knight  agrees 
to  pay  die  above-named  50/.  half-yearly  unto  Mrs. 
Hullf  for  which  he  has  given  a  bill  for  the  amount. 
Signed,  John  Knight.  To  Mrs.  Hully  8t.  John's, 
Pulham.'^  The  said  deeds  were  deposited  for  the  pur- 
pose of  securing  and  indemnifying  Elizabeth  Hull  in 
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respect  of  the  uie3ine^  and  principal  of  the  si 


No  put  of  the  principsl  sum  of  1  OOOf.  stock 
replaced  or  repaid  by  John  KnigJU,  bat  all  in 
respect  thereof,  in  lieu  of  the  dividnnds  thereof, 
duly  paid  up  to  the  time  of  the  bankruptcy  of 
JoknKnight.  On  the  4th  November  1851,  Joii 
with  his  nephew  and  pMtoer,  Jokn  Kmight  the 
were  duly  adju^^ed  bankrupts ;  and  on  the  a 
the  abore-Dsmed  Plaintiff  Jama  Foater  Gr\ 
Bf^inted  official  asngnee,  and  the  above-name 
titk  Hemry  Hmt^  Damul  Himmss,  and  Jiicki 
ley,  have  also  been  duly  chosen  and  appointed  < 
assignees  of  the  estate  of  the  said  bankrupts. 
order  of  the  Court  of  Bankruptcy,  made  on  i 
March  1852,  on  the  petition  of  EUxabetk  Huli 
such  of  the  above-mentioned  matters  as  had  th 
place.  (sa\e  that  the  said  Petitioner  did  not  s 
were  the  testator's  n^ews  and  nieces  then,  or 
ihcy  or  any  of  them  were  or  «-ere  not  infants  or 
women,)  and  served  on  the  Plaintifib  as  req 
thereto,  it  was  ordered  that  an  account  be  I 
the  principal  monies  oecesar}'  to  replace  the  s 
of  UXW.  3/.  4*.  (formerly  3/.  10«.  per  Cent.)  sb 
of  «]iat  n~as  iue  to  the  said  Petitioner  in  req>ec 
life  interest  therein ;  and  that,  for  that  pur] 
nooe«sao'  accounts  should  be  taken,  and  that  i 
bouses  and  premises,  the  title-deeds  vhereof  h 
so  dopcisited  as  aforesud,  beii^  the  houses  and  j 
now  purchased  by  the  said  Defendant,  should 
by  and  under  the  direction  of  the  said  Plaint 
assignees  of  the  s.iid  Jokn  Knight,  and  that  all  pro 
ties  should  join  in  such  sale,  and  in  the  conveyance 
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to  the  purchaser  or  purchasers  thereof;  and  that  the 
monies  to  arise  by  such  sale  should  be  applied  in  the 
first  place  in  payment  of  the  costs  and  expenses  of  such 
sale,  and  incidental  thereto^  and  in  replacing  the  said 
1000/.  3/.  5s.  per  Cent,  stock,  and  afterwards  in  payment 
of  what  should  be  found  due  to  the  said  Elizabeth  Hull^ 
as  aforesaid,  for  interest.  And  it  was  further  ordered, 
that  the  costs  of  all  parties,  of  and  incidental  to  the  said 
petition,  should  be  paid  out  of  the  monies  to  be  pro- 
duced by  such  sale  aforesaid. 


1853. 


The  cestuis  que  trust  of  the  said  sum  of  2600/.,  3/.  5s. 
per  Cent.  Bank  Annuities,  other  than  the  said  Elizabeth 
Sull,  were  not  served  with  and  did  not  appear  upon  the 
said  petition. 

The  said  houses  and  premises  were  accordingly,  on 
the  8th  of  July  last,  put  up  for  sale  by  auction  by  the 
said  Plaintiffs,  and  with  the  concurrence  of  the  said 
Elizabeth  Hull^  and  in  pursuance  of  the  said  order,  at 
the  Auction  Mart,  in  the  City  of  London^  subject  to 
the  conditions  hereinbefore  referred  to,  when  the  De- 
fendant bid  for  and  contracted  to  become  the  purchaser 
thereof,  upon  a  good  title  being  shown,  in  accordance 
with  the  conditions  of  sale. 


Shortly  after  the  said  contract,  and  within  the  time 
limited  for  that  purpose  by  the  conditions  of  sale,  the 
said  Defendant,  by  his  solicitor^  duly  notified  in  writing 
to  the  Plaintifls  or  their  solicitors,  that  he  objected  to 
complete  his  purchase,  on  the  ground,  that  notwith- 
standing the  conditions  of  sale,  the  purchaser  must  see 
to  the  application  of  the  purchase-money;  and  he  re- 
quired that   all    the   persons    beneficially  entitled   in 
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}^S\.  'nil  I  toxh^wnimnBfd  250011  3/.  St.  per  Cent 

Gmaom         Asnraes  aider  tke  vS  of  the  faue   Sarnm^  HM,  i 
9.  tkj  vcfe  penoos  aaeertamed  aod  jsi  y aric,  and  ako  the 

fboaU  jail  ia  the 


tkereto,  the  aoliciton  of  the  PhiitilE 
OB  the  dO&h  Joh  bit,  fay  fecicr  of  that  date,  Btated,  as  tlw 
fiKt  A,  that  the  said  baaknipt  woold  (if  desired)  jdn  k 
the  eoaTejaoee,  and  that  ao  farther  ohjeeikm  ii  nov 
raised  by  the  Defendant  oo  that  point. 

That  the  said  aoiidton  of  the  Pkintiflb,  in  ansaerto 
the  reqaisiuon  of  the  said  DeCendanty  that  the  peraooi 
beneficiaDT  entitled  in  uniiinilfi  ander  the  aaid  wil 

m 

should  ooDcor  in  the  eonTeyance  to  the  Defendant,  bf 
the  same  letter  stated,  that  it  was  intended  to  invest  the 
faafamce  of  the  pnrchisf  manfv  after  pn jing  the  eoete,  in 
the  joint  names  of  the  trustees  under  Mr.  jETa/r^  wiD^apoB 
the  tmsta  therein  contained,  of  the  said  anm  of  25(ML 
stock,  the  said  parties  oititled  thereto  in  remaiadcr 
being  unascertained,  and,  as  to  some  of  them,  under  dis- 
ability, as  hereinbefore  mentioned. 

That  this  offer  and  reply  were  not  consido^d  by  the 
Defendant  to  be  a  sufficient  compliance  with  his  requin- 
tion,  and  that  some  further  correspondence  ensued,  and 
the  opinions  of  counsel  were  taken  on  both  sides,  but 
without  leading  to  any  adjustment  of  the  question  be- 
tween the  parties  ;  and  that,  on  the  29th  of  October  las^ 
the  said  Elizabeth  Hull  haying  been  advised  by  her 
counsel,  that  if  the  whole  of  the  purchase-money  were 
invested  in  the  names  of  the  said  Elizabeth  JSmil  aad 
John  Knight  the  elder,  in  the  purchase  of  SL  5f.  Bank 
Annuities,  to  be  added  to  the  sum  of  150(ML  like  An- 
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nuities,  the  residue  of  the  said  sum  of  2500/.  stock,  still  1853. 

standing  in  their  names  in  the  book  of  the  Governor  and 
Company  of  the  Bank  of  England^  and  so  to  be  held 
upon  the  trusts  declared  by  the  said  will  concerning  the 
said  sum  of  2500/.  like  Annuities,  so  as  to  repair  the 
breach  of  trust  conmiitted  by  the  sale  of  the  said  sum 
of  1000/.  stock  as  aforesaid,  so  far  as  the  said  purchase- 
money  would  extend,  the  said  Defendant  would  clearly 
be  discharged ;  and  such  opinion  having  been  communi- 
cated to  the  said  PlaintifTs  solicitors,  the  said  solicitors, 
on  behalf  as  well  of  the  said  Plaintiff  as  of  the  said  Eli- 
zabeth  Hull^  offered  to  the  Defendant  that  the  whole  of 
the  said  purchase-money  should  be  so  invested,  and  that 
the  purchaser  might  if  he  desired  at  once  make  the  invest- 
ment himself^  and  recite  the  same  in  his  conveyance. 
That  one  of  the  purchaser's  requisitions  on  the  title  was, 
for  an  abstract  of  the  petition  on  which  the  said  order 
in  bankruptcy  was  made.  That  a  copy  of  such  petition 
was  first  furnished  to  the  purchaser's  solicitors  on  the 
8th  November,  1852,  and  on  the  15th  November,  1852, 
the  purchaser's  solicitors  further  objected  to  the  title,  on 
the  grounds  that,  under  the  circumstances  disclosed  by 
the  petition,  the  Court  of  Bankruptcy  had  not  jurisdic- 
tion to  make  such  an  order,  as  it  appeared  by  the  petition 
that  the  mortgage-money  was  trust-money,  and  the  order 
was  made  in  the  absence  of  the  parties  entitled  to  the  fund. 
Ultimately,  the  above  special  case  for  the  opinion  of  the 
Court  was  agreed  upon,  and  the  questions  were — 

First.  Whether,  under  the  circumstances  aforesaid, 
the  receipt  of  the  said  Eb'zabeth  HuU  and  the  said 
bankrupt,  in  their  character  of  trustees  of  the  said  will 
of  the  siud  Samuel  Hull^  is  alone  a  sufficient  discharge 
to   the   Defendant  for  his   aforesaid  purchase-money. 
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'»^Tl^^t  V.  lir  • 


C-ECi.  Ar: 


to 


sadi  receipt^  or  in  the  oon- 
of  iJbe  p^rrsoos  benefidilir 
sud  snm  of  2500/.,  ZL  U. 
xhe  said  will  as  above  sUtei 


Se?':--<i.  ^"z^.hsr,  mder  the  ciremiBUaiieeg  aforeaid, 
xf  :zK  Zie:  z«^r*cABe-BaoeT.  afier  dedocuDg  the  expeom 
c^  a::>i  ri^^Sec:  lo  the  sale,  and  the  said  pedtioD  and 
cnzT.  be  izyeszei  by  or  vhh  the  priritv  and  eoncmreDce 
c£  iLr  sL'i  L^'Kit>ZMBCL.  in  the  porchase  of  Bank  3L  5$, 
p-er  C-r^:.  At* -hies,  in  ifae  names  of  the  said  SizaM 
H\Z  2Zri  Jokn  Knifit.  to  be  held  bj  them  on  the  trniti 
A^^AT^i  \j  the  sa>i  vil]  coocemiiig  the  saud  som  of 
tZ**:L  fike  Annuities,  the  said  Defendant,  the  pnrchaBer, 
w.:<J.i  x»:  le  (fiscfaanred  Cram  liabilit j  to  see  further  to 
the  ar>^I:cadDii  of  the  pvirchase^nioiieT,  without  9aA 
ccccurrecoe  in  the  cooieyance  to  him  of  the  said  posov 
BO  bei>eficiaIlT  entitled  as  af«>re8aid.     And  if  the  Court 

m 

sh<:*cld  be  of  opinion  that  such  investment  of  the  oil 
parchase-moner  miO  not  discharge  the  purchaser  firan 
EGch  liabiliiv.  then,  vhether,  if  under  the  circuTngtancw 
af:  resaid.  the  whole  of  the  said  parchase-money,  without 
nukkinz  anv  such  deduction  therefrom  as  aforesaid,  be 
invested  in  the  manner  and  upon  the  trusts  hereinbefore 
mentioned,  the  said  Defendant  will  or  wiU  not  be 
chanred. 


Third.  Whether,  under  the  circumstaDCCS  hereiih 
before  stated,  such  a  title  has  been  shown  in  the  vendorSi 
or  offered  to  the  purchaser,  as  this  Honourable  Court 
would  compel  a  purchaser  to  accept ;  and  whether  the 
purchaser  is  or  not  bound  to  complete  his  purchase,  and 
specifically  to  perform  his  said  contract,  on  one  and  whid 
of  the  investments  above-mentioned  being  made. 
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The  case  now  came  on  to  be  argued. 

Mr.  Bacon  and  Mr.  Hadden^  for  the  Plaintiffii. 

They  relied  on  the  sixth  condition,  and  the  order  in 
Bankruptcy.  The  condition  has  been  accepted  by  the 
purchaser,  and  whether  originally  a  proper  one  or  not, 
it  is  binding  on  the  purchaser. 
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Groom 

r. 
Booth. 


But  besides,  a  vendor  may  stipulate  to  sell  on  any 
terms  (Freme  v.  Wriyhi  (a) ).  That  was,  like  this,  a 
case  of  assignees  of  a  bankrupt  selling  under  whatever 
title  he  had.  If  the  purchaser  knows  that  the  vendor 
is  a  trustee  or  assignee,  he  is  bound  ;  and  here  the  pur- 
chaser had  clear  notice  of  the  vendors  being  trustees. 
(They  cited  also  Hume  v.  Bentley(b\  Wilkinson  v. 
Hartley  (c).  Franco  v.  Franco  (rf).)  But,  assuming  that 
the  condition  of  sale  does  not  bind  the  purchaser, 
the  case  is  clear,  that  where  there  is  a  trust  for  sale, 
express  or  implied^  there  is  implied  power  in  the  trustees 
to  give  a  discharge  (3  Sugd.  Vend.  &  Pur.  1 0th  edit. 
p.  156,  s.  1,  c.  17,  Bredon  v.  Bredon  (c).) 

Mr.  Danielle  for  the  purchaser. 

This  is  a  case  of  a  clear  breach  of  trust  by  the  bank- 
rupt and  Mrs.  Hullj  which  is  not  shown,  or  in  any  way 
referred  to  by  the  conditions  of  sale.  Under  the  terms 
of  the  will,  there  are  no  powers  to  vary  securities.  By 
the  act  of  both  the  trustees,  in  breach  of  the  trusts, 
Mrs.  Htdl  and  the  bankrupt  have  fastened  on  the  real 


(a)  4  Mad.  364. 

(6)  5  De  G.  &  Sm.  520. 

(c)   15  Beav.  183. 

Vol.  I.     N.  S. 


(J)  3  Ves.  75. 

(e)  1  Russ.  &  Myl.  413. 
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estate,  deposited  with  Mrs.  HuH^  the  tniBts  of  the  trasi 
estate. 

The  land  stands  in  the  place  of  the  original  trust  fimd, 
the  stock ;  and  there  is  no  power  or  authority  in  the 
bankrupt  and  Mrs.  Hull  to  part  with  the  land,  if  the 
cestuis  que  trust  choose  to  adopt  it  as  their  trust  pro- 
perty. 

The  assignees  are  the  legal  owners ;  the  parties  bene- 
ficially entitled  to  the  original  fund  are  the  equitiUe 
owners. 

The  cases  cited  on  the  other  side  were  cases  of  tnato 
for  sale,  created  by  the  instrument  which  gave  the  equit- 
able estate,  and  the  only  question  was,  whether  there 
was  an  implied  power  to  give  receipts.  They  do  not  apply 
to  this  case,  where  there  is  no  power  to  sell.  (They  re-  ' 
ferred  to  Svffd.  Vend.  &  Pur,  11th  edit.  p.  848.)  Sir 
£.  Sugden  there  treats  the  doctrine  thus :  that  wfaeie 
trustees  lend  on  the  security  of  real  estate  in  pursiiaiioe 
of  their  trusts  and  it  is  necessary  to  sell,  there  is  id 
implied  power  to  give  receipts. 

In  the  case  cited  by  Sir  E.  Sugden  there  was  no 
express  power  to  sell ;  here  it  is  much  stronger,  for  there 
is  here  a  clear  breach  of  trust.  This  is  not  a  question 
between  Mrs.  Hull  and  the  bankrupt's  estate,  but  be- 
tween her  and  the  cestuis  que  trust.  At  any  rate,  it 
would  be  a  clear  breach  of  trust  to  pay  the  costs  of  the 
petition  to  the  Court  of  Bankruptcy  out  of  the  purchase- 
money — that  cannot  be  permitted.  As  to  the  con- 
dition of  sale  binding  the  purchaser,  it  cannot  biiil 
him  to  accept  a  title  on  the  face  of  it  bad,  fFarren  f. 
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Richardson  {cC).  Again,  as  to  the  nature  of  the  con- 
dition, the  Plaintiff  has  cautiously  avoided  disclosing 
that  this  was  a  case  of  trustees  and  cestui  que  trusty 
and  treats  it  as  merely  a  case  of  mortgagee  and  assignees 
of  mortgagor.  The  condition  is  ambiguous ;  it  is  not 
clear  whether  it  meant  to  discharge  the  purchaser  by  the 
receipt  of  Mrs.  HuU^  as  against  the  assignees  only,  or 
as  against  the  cestuis  que  trust ;  the  condition  does  not 
with  any  clearness  point  to  the  true  di£5culty;  it  is 
therefore  a  fraud  on  the  purchaser.  Such  conditions 
must  be  construed  strictly.  (He  referred  to  Southby 
V.  Hutt[h)^  to  show  the  extent  to  which  stringent 
conditions  of  sale  would  be  held  binding.) 

Mr.  Martindale  with  him. 

The  purchaser  has  notice  that  there  was  originally 
a  breach  of  trust ;  he  has  also  notice  that  it  is  intended 
to  apply  part  of  the  purchase-money,  in  breach  of  the 
trust.  He  cannot  safely  pay  the  money  under  such  cir- 
cumstances on  the  receipt  of  the  trustees. 


1853. 


Then  it  is  said,  that  this  is  a  question  of  conveyance 
and  not  of  title ;  that  point  is  decided  by  Forbes  v.  Pea- 
cock  (c),  which  on  that  point  has  not  been  overruled  or 
questioned.  The  consequence  of  the  mode  of  investment 
adopted  by  the  trustees,  without  any  power  to  make  it, 
was  that  the  estate  given  as  a  pledge  by  one  of  the  trus- 
tees to  the  other,  was  made  part  of  the  trust  estate,  at  the 
option  of  the  cestuis  que  trust.  The  original  fund  was 
not  Mrs.  HulFs,  but  the  trustees',  and  the  security  taken 
inured  for  the  benefit  of  the  trust  estate.  Mrs.  Hull 
had  therefore  no  right  to  go  to  the  Court  of  Bankruptcy 

(a)  1  Y.  Exch.  1.  (b)  2  Myl.  &  Or.  212. 

(c)  12  Sim.  528. 
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to  get  an  order  for  sale.     (He  referred  to  Foibrook  t. 
Balguy  {a).) 

The  petition  in  bankruptcy,  moreoyer,  did  not  show 
to  the  purchaser  that  the  trustees  had  no  power  to  sell, 
and  give  receipts,  nor  that  they  had  committed  a  breach 
of  trust.  The  sixth  condition  of  sale  was  fraudulent, 
because  neither  by  itself  nor  connecting  it  with  the  peti- 
tion, is  it  shown  what  was  the  true  ground  of  the  r^ 
striction. 

Again,  the  order  for  sale  is  the  Plaintiflb^  only  title^ 
if  it  be  a  title,  to  sell ;  and  it  does  not  give  them  a  r^ 
to  insert  special  conditions.  The  terms  of  the  order 
require  that  all  proper  parties  shall  join ;  the  conditioo  of 
sale  is,  therefore,  in  direct  contradiction  to  the  order, 
which,  as  observed,  was  the  only  title  of  the  Plaintiffs. 

As  to  TVilkinson  v.  Hartley^  the  Master  of  the  KoDi 
decided  that  case  solely  on  the  ground  that  he  was  con- 
cluded by  the  decree,  which  directed  the  contract  to  be 
carried  into  effect,  and  he  treated  the  condition  of  sik 
as  part  of  the  contract.  As  to  Hume  v.  JBentley^  this 
case  comes  within  the  doctrine  there  laid  down,  as  to 
a  fraudulent  condition  of  sale. 

Mr.  Bacon^  in  reply. 

The  case  is  stated  on  the  other  side  as  if  the  security 
when  taken  was  to  be  treated  as  part  of  the  testator's 
estate.  That  is  not  so ;  it  is  not  charged  as  the  testa- 
tor's estate  would  have  been.  The  very  statement  of  the 
parties  to  the  mortgage  is,  that  it  was  given  to  Mrs.  Hwtt 
as  an  indemnity ;  then  Knight  becomes  bankrupt,  and 

(a)   1  Myl.  &  K.  226. 


CASES   IN   CHANCERY. 

Mrs.  Hull  is  simply  an  equitable  mortgagee^  having  a 
right  to  realise.  The  security  was  given  to  her  alone, 
as  her  personal  security. 

The  order  of  the  Court  of  Bankruptcy  Castens  on  the 
proceeds  the  character  of  trust-money. 

JPranco  v.  Franco  (a)  is  directly  applicable ;  that  case 
decides,  that  on  one  of  two  trustees,  both  being  parties 
to  a  breach,  coming  against  the  other,  to  have  the  trust 
fund  made  good  to  him,  the  cestuis  que  trust  are  not 
necessary  parties ;  that  is  the  case  here,  that  is  precisely 
what  was  decided  and  done  by  the  Court  of  Bankruptcy 
in  ordering  the  sale,  and  that  Court  had  full  jurisdiction. 
The  petitioner  stated  the  whole  case  to  the  Commis- 
sioner. The  case  then  is  simply  this,  a  sale  under  the 
order  of  the  Conunissioner,  exactly  consistent  with 
Franco  v.  Franco^  the  sale  being,  according  to  the  prac- 
tice, committed  to  the  assignee. 

The  argument  is,  that  no  Court  had  power  to  sell  in 
the  absence  of  the  cestuis  que  trust.  If  that  were  the 
consequence,  the  security  might  remain  unrealised.  If 
Mrs.  Hull  had  filed  a  bill  against  Knight  before  the 
bankruptcy,  she  might  clearly  have  had  a  decree  without 
the  cestuis  que  trust,  according  to  Franco  v.  Franco. 
Then  as  to  the  condition  of  sale,  it  is  said  that  it  with- 
draws the  attention  of  the  purchaser  from  the  true 
difficulty.  The  condition  does  give  him  notice  of  the 
petition.  If  he  had  asked  for  that,  he  would  have  seen 
the  whole  case.  Southby  v.  Hutt  does  not  apply  here. 
There  is  neither  misrepresentation  nor  concealment; 

(a)  3  Ves.  75. 
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Wilkinson  v.  Hartley  a  expressly  this  case,  u 
purchase  being  concluded  hy  the  conditioD  of  sile 

The  meaning  of  the  condition  here  is,  yon  mu 
the  title  of  the  eqmtahle  mortgagee.  Then  it 
that  if  a  title  on  the  face  of  it  is  bad,  it  will 
forced  on  the  purchaser.  But  here  the  title  ia  e 
It  is  a  mere  question  of  the  purchaser  looking 
application  of  the  money,  and  of  the  concurrence 
cestuis  que  trust. 

The  Court  is  in  bet  asked  to  consider  this  et 
trust  estate,  and  for  that  purpose  a  passage  in 
Vend.  &  Pur.  p.  848,  is  referred  to.  It  is  argne 
this  was  an  investment ;  and  that,  there  being  no 
to  vary  the  securities,  the  trustees  cannot  realise, 
would  be  most  mischievous  to  the  cestuit  que  tnui 

Then,  as  to  the  order  to  pay  the  costs  of  the  p 
in  the  bankruptcy.  If  that  order  was — and  it  wa 
only  lawful  mode  in  which  the  sale  could  be  effecb 
order  for  the  costs  was  an  incident  to  the  pr 
order,  and  was  proper. 

The  Vicb-Chancbixob. 
In  this  case  the  question  is,  whether  certain  fi 
estates  which  belonged  to  the  bankrupt  Kntgh 
which  have  been  ordered  to  be  sold  by  the  Commii 
in  bankruptcy,  are  in  such  a  condition  that  a  goo 
can  be  made ;  or  whether,  if  the  title  is  not  abe 
bad,  it  ia  at  least  ao  doubtful,  that  this  Court  w 
force  it  on  a  purchaser. 


That  the  Commissioner  had  power  to  direct 
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of  the  bankrupt's  estate  properly  so  called,  is  not  in 
controversy.  But  it  is  said  this  was  not  the  bankrupt's 
estate,  but  an  estate  on  which  a  trust  was  fastened,  in 
consequence  of  the  improper  sale  of  trust  stock  vested 
in  the  bankrupt  and  Mrs.  Hull  as  trustees,  and  the  in- 
vestment of  the  produce  on  the  security  of  these  pre- 
mises; and  then  it  is  contended  that  other  persons  be- 
mdes  the  bankrupt  had  an  interest  in  them  ;  and  it  is  said 
that  Mrs.  Hull,  on  petitioning  for  the  sale  of  the  estate, 
ought  not  to  have  obtained  the  order  for  sale  in  the 
absence  of  the  parties  beneficially  interested  in  the  trust 
fund,  the  produce  of  which  was  invested  on  the  security 
of  this  property  ;  and  it  is  further  contended,  that  even 
if  the  Commissioner  had  power  to  make  the  order,  yet 
that  a  good  title  cannot  be  made  unless  all  the  cesluis 
que  trust  concur  in  conveying. 


1853. 

^ . ' 

Grooh 

0. 

Booth. 


These  are,  I  think,  the  objections  made  by  the  pur- 
chaser ;  and  if  either  of  them  is  valid,  a  clear  title  cannot 
be  made. 


Now,  the  argument  of  the  purchaser  proceeds  entirely 
on  this,  that  this  is  a  case  in  which  certain  moneys 
arising  from  the  sale  of  a  trust  fund  have  been  invested 
<m  the  security  of  these  premises.  But  it  appears  to 
me  that  that  argument  is  without  foundation ;  and  that 
not  only  the  petition  to  the  Commissioner,  but  the  state- 
ments of  the  special  case,  displace  that  argument.  (The 
Vice-Chancellor  referred  to  the  passages  in  the  special 
{ante,  p.  650-1).) 


The  former  part  of  that  statement  would  leave  it  in 
doubt  whether  the  mortgage  was  intended  as  a  security 
for  the  cestuis  que  truii^  or  for  Mrs.  Hull  personally. 
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Groom 

r. 
Booth. 


remainder  to  the  said  sam  of  2500/.  3/.  5s.  per  Cent 
Annuitiefi,  under  the  will  of  the  late  Samuel  HmB^  li 
they  were  persons  ascertained  and  suijmris^  and  aim  the 
bankrupts,  should  join  in  the  oonveyanee. 

That,  in  answer  thereto,  the  solicitors  of  the  PfantilC 
on  the  30th  July  last,  by  letter  of  that  date,  aUted,  as  tk 
fact  is,  that  the  said  bankrupt  would  (if  desired)  job  ii 
the  conveyance,  and  that  no  farther  objection  is  nonr 
raised  by  the  Defendant  on  that  point. 


That  the  said  solicitors  of  the  Plaintifb,  in  answer  to 
the  requisition  of  the  said  Defoidant,  that  the  penose 
beneficially  entitled  in  reniaind^  ander  the  SMd  vil 
should  concur  in  the  conveyance  to  the  Defendant,  bf 
the  same  letter  stated,  that  it  was  intended  to  invest  the 
balance  of  the  purchase-money  after  paying  the  costs,  in 
the  joint  names  of  the  trustees  under  Mr.  HmlTs  wiD,  npca 
the  trusts  therein  contained,  of  the  said  sum  of  S50QL 
stock,  the  said  parties  entitled  thereto  in  remaiader 
being  unascertained,  and,  as  to  some  of  them,  under  die- 
abib'ty,  as  hereinbefore  mentioned. 

That  this  offer  and  reply  were  not  considered  by  the 
Defendant  to  be  a  sufficient  compliance  with  his  reqini- 
tion,  and  that  some  further  correspondence  ensued,  and 
the  opinions  of  counsel  were  taken  on  both  sides,  but 
without  leading  to  any  adjustment  of  the  question  be- 
tween the  parties  ;  and  that,  on  the  29th  of  October  hst, 
the  said  Elizabeth  Hull  having  been  advised  by  her 
counsel,  that  if  the  whole  of  the  purchase-money  were 
invested  in  the  names  of  the  said  Elizabeth  Hull  and 
John  Knight  the  elder,  in  the  purchase  of  SL  5f.  Bank 
Annuities,  to  be  added  to  the  sum  of  1500^.  Kke  An- 
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was  not  given  to  secure  the  trust-money,  but  as  an  in- 
demnity by  one  trustee  to  another  trustee  joining  in 
committing  a  breach  of  trust,  against  any  loss  which 
might  be  incurred  by  the  trustee  so  concurring  in  the 
breach  of  trust.  On  that  ground,  I  should  be  of  opinion 
that  there  is  no  foundation  for  the  objection  made  by  the 
purchaser ;  and  I  think  that  the  purchaser,  paying  his 
money  to  Mrs.  Hull^  (still  more  if  the  purchase-money 
be,  as  it  is  proposed,  invested  in  the  names  of  the  two 
trustees,)  and  taking  his  conveyance  from  the  assignees 
of  Knight  and  from  Mrs.  HuU^  could  not  be  touched  in 
any  manner  hereafter  by  the  cestuis  que  trust  of  die 
original  trust  fund. 
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But  the  case  goes  further.  The  sixth  condition,  it  is 
contended,  is  so  framed  as  to  mislead  the  purchaser — to 
keep  out  of  sight,  although  professing  to  describe,  the 
&cts ;  and  if  that  were  so,  this  Court  would  certainly 
not  enforce  such  a  condition.  I  agree  also  in  the  pro- 
position, that  if  enforcing  the  performance  of  this  con- 
tract would  cause  a  breach  of  trust,  this  Court  would 
not  enforce  it. 

• 

But,  firstly,  as  to  the  condition  of  sale,  although  it 
might  certainly  on  the  face  of  it,  at  the  expense  of  great 
and  unnecessary  length,  have  set  out  the  statements  of 
the  petition,  yet  as  it  provides  that  all  the  facts  stated 
in  the  petition  ishall  be  taken  to  be  true,  how  can  it  be 
said  that  there  is  any  concealment !  The  purchaser  is 
required  by  it  to  take  such  title  as  Mrs.  HuU  and  the 
assignees  can  give.  He  is  told  that  all  the  statements 
in  the  petition  are  to  be  taken  to  be  true.  This  was  an 
invitation  to  the  purchaser  to  say,  **  If  am  to  be  bound 
by  those  &ct8,  let  me  see  the  petition."    There  is  in 
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1853.  this  case  indeed  no  aHegation,  and  nothing  to  show  that 

the  purchaser  did  not  actually  see  the  petiticm;  bot, 
however  that  may  be,  he  had  distinct  notice  of  it,  ud 
might  have  called  for  it  before  he  Altered  into  the  coa- 
tract.  I  am  of  opinion  that  the  sixth  condition  contains 
no  suggestion  from  which  any  inference  of  conceahneot 
or  fraud  can  be  collected. 

Will,  then,  enforcing  the  purchase  under  this  sixth 
condition  be,  or  lead  to  a  breach  of  trust  ?  It  is  aaid 
that  it  will,  because  that  condition  of  sale  invdved  tfe 
application  of  the  produce  of  the  sale  in  paying  the  coatt 
of  the  petition  in  bankruptcy,  and  that,  it  is  said,  will  be 
a  misapplication  of  the  money. 

Now  I  do  not  see  how  that  would  be  a  misappropria- 
tion of  the  money,  even  if  the  transaction  had  been  aa 
investment  of  the  trust-mcmey  on  the  security  of  the 
mortgage  ;  for  if  it  was  tho  necessary  and  legal  ooDrae  of 
proceeding  to  apply  to  the  Court  of  Bankruptcy  to  reaEae 
the  estate,  it  would  not  be  a  breach  of  trust  for  that 
Court  to  order  the  costs  to  be  paid  out  of  the  finML 
But  it  was  simply  an  indemnity,  and  it  was  therefore 
right  and  just  that  the  costs  of  the  petition  should  be 
paid  out  of  the  trust  fund,  and  it  will  be  no  breach  of 
trust  to  make  that  application  of  a  portion  of  it. 

I  may  also  observe,  that  the  sixth  condition  of  sale,  ao 
far  from  being  objectionable,  was  a  perfectly  reas<NiaUe 
one  under  the  circumstances  set  out  in  this  case;  for  the 
case  states  facts,  according  to  which  it  cannot  without 
great  difficulty  be  ascertained  who  are  the  cegtuis  qm 
trust  of  the  fund ;  it  was  therefore  a  very  reasonable  pro- 
vision to  make,  that  Mrs.  Hull  should  receive  the  pu^ 
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chase-money  and  give  a  receipt,  not  requiring  the  con- 
currence of  any  other  person.  The  very  terms  of  the 
condition  invited  the  attention  of  the  purchaser  to  the 
fiicts,  and  it  is  not  for  him  now  to  comphiin  that 
there  was  any  deception. 


1853. 


Groom 

9. 

Booth. 


There  remains  the  question  whether  the  Commissioner 
had  jurisdiction.  The  argument  is,  that  admitting  he 
had  jurisdiction  if  all  the  eesiuis  que  trust  joined,  he  had 
none  in  their  absence.  Now  I  am  of  opinion  that  he 
had  a  right  to  make  the  order  without  the  cestuis  que 
trust  being  before  him.  He  had  the  petition  that  stated 
the  circumstances  of  the  case;  showing  what  were  the 
transactions  in  respect  of  which  the  security  was  given 
to  Mrs.  Hull;  showing  the  breach  of  trust  by  Knight 
and  Mrs.  Hull;  and  showing  that  there  were  cestuis 
que  trustf  who  were  not  before  him.  I  think  the  prin- 
ciple of  Franco  v.  Franco  was  a  distinct  authority  for 
his  proceeding ;  for  if  this  Court  would,  in  Franco  v. 
Fi'oncOj  dispense  with  the  presence  of  the  cestuis  que 
trust  and  overrule  the  demurrer,  the  Commissioner  in 
Bankruptcy,  who  clearly  had  the  jurisdiction  of  ordering 
a  sale,  might  make  the  order  without  the  presence  of 
cestuis  que  trust. 

I  am  of  opinion  therefore,  Firstly — that  the  Commis- 
sioner had  jurisdiction,  and  made  a  proper  order  in 
directing  the  sale,  and  in  directing  the  costs  to  be  paid 
out  of  the  trust  fund ;  Secondly — That  it  was  competent 
and  proper  for  Mrs.  Hull  and  the  assignees  to  insert  the 
sixth  condition  of  sale;  Thirdly — That  that  condition 
is  free  from  the  objection  made  to  it ;  and  Fourthly — 
that  a  good  title  can  be  made  by  Mrs.  Hull  and  the 
assignees  of  the  bankrupt  conveying  without  the  cestuis 


TW  Seend.  it       I'    1j  m  te  tibe  Cnt 


TheTtirif 


CASES  IN  CHANCERY.  669 


1853! 
Between  THOMAS  HERMITAGE  DAY,  of  Rochei-     2nd  and  3rd 

ter,  in  the  County  of  Kent,  Banker,  Plaintiff;  ^June. 


Will. 
AND  CanstruetioH, 

Annuities, 


EDWARD   DAY,  JOHN   DAVID   DAY,  ANNA  Testator  gave 
MARY   DAY,    HENRY  HOOPER    DAY   and  In*  residue  to 

MARGARET  ELIZABETH  DAY,  the  three  in-  JJaTfu/h^^^^^ 
fant  Children  of  DAVID  JOHN  DAY,  deceased,  by  decease  one- 
JOHN  TONGE,  their  marital  Uncle  and  Guardian;  ^^^f^^J  o^»*  ^ 
MARY  ELIZABETH  DAY,  Widow,  the  Adminis.  Ss  childrenVhe 
tratrix  of  DAVID  GEORGE  DAY,  deceased,  an-  gave  the  other 

other  Child  of  the  said  DAVID  JOHN  DAY,  de-  f!i?^^i^  ^ 

'  laia  out  m  iro- 

ceased ;  CHARLES  JAMES  FRANKLIN  NEW-  yemment  an- 
TON  and  PENELOPE  his  Wife,    PENELOPE  nuities  for  his 
SMITH    DESPARD    NEWTON    and    ISABEL  to"be  paid  into 
OWEN  NEWTON,  the  infant  Children  of  the  said  his  hands  from 
PENELOPE,  by  WiUiam  Camegy,  their  Guardian;  Shout  power 
and  MARY  ELIZABETH  DAY,  the  Widow  of  the  of  anticipation ; 

said  John  Day,  deceased.  Defendants.  ^^^  *  limitation 

oyer  in  the  eyent 

X  HIS  was  a  special  case  for  the  opinion  of  the  Court,  bankrupt,  msol- 
It  stated  as  follows : — David  Hermitage  Day,  late  of  vent,  &c.,  in  the 
Bochester,  by  his  wiU,  bearing  date  the  29th  day  of  June  ^l^^  ^I  2ur 
1842,  after  giving  certain  specific  and  pecuniary  legacies,  his  death.    J. 
gave,  devised,  and  bequeathed  all  his  freehold,  copyhold,  ^}^  ^^r^^  ^^®' 
and  leasehold  messuages,  tenements,  lands  and  heredita-  nant-for-life 
ments,  with  their  appurtenances,  and  all  the  residue  of  his  not  having  been 
personal  estate  and  effects  whatsoever,  unto  his  wife  Mary  ij^^i^t^at  hi 
Ann  Day,  and  his  sons,  Tho$,  Hermitage  Day,  James  representatives 

Day,  and  the  Rev.  John  Day,  their  heirs,  executors,  ^®'®  entitled  to 
.     .  .^    ^  J       •  \      *   *        \i.  1  one-seventh  of 

admmistrators,  and  assigns,  upon  trust,  to  pay  the  annual  the  residue. 
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1853.  proceeds  thereof  to  his  wife,  the  said  AT.  A.  Day^  fo^her 

Day  '^'^^  ^^^  ^^^  ^^^  decease,  upon  trust,  for  sale  and  con* 

r.  version,  and  to  stand  possessed  of  his  said  residDiiy 

^^^'  estate.     As  to  one  seventh  part  thereof,  in  trust  for  the 

said  Thomas  Hermitage  Day  absolutely.  As  to  anotliff 
seventh  part,  in  trust  for  the  testator's  son,  Edweri 
Day^  absolutely.  As  to  another  seventh,  in  trust  fir 
the  said  James  Day  absolutely.  As  to  another  seventh, 
in  trust  for  the  said  Jolm  David  Day  absolutelj.  As  ta 
another  seventh,  in  trust  for  such  of  the  childra  of  the 
testator's  deceased  son,  David  John  Day^  as,  being  s 
son  or  sons,  should  attain  the  age  of  twentj-one  yesiSi 
or,  being  a  daughter  or  daughters,  should  attain  thii 
age  or  marry.  As  to  another  seventh,  upon  trust  to  ky 
out  and  invest  the  same  in  the  purchase  of  a  govenunent 
annuity  for  the  life  of  the  testator's  son  Charles  Dqr, 
and  upon  further  trust  to  pay  such  annuity  when  and  as 
the  same  shall  become  pa}'able,  to  him  my  said  sod, 
Charles  Day^  but  not  by  way  of  anticipation,  to  him  my 
said  son,  Charles  Day^  for  his  life,  for  his  own  bk. 
But  the  testator  declared,  that  in  case  his  said  soo 
Charles  Day  should  have  assigned,  incumbered,  or  in 
any  manner  disposed  of  or  anticipated,  or  should  at  any 
time  or  times  thereafter  assign,  incumber,  or  in  any 
manner  dispose  of  or  anticipate  the  said  annuity  so  to  be 
purchased  as  aforesaid,  or  any  part  thereof,  or  in  case 
his  said  son  Charles  Day  should  at  any  time  or  timea 
thereafter,  and  either  before  or  after  his  the  said  testa- 
tor's death,  become  bankrupt,  or  take  the  benefit  of  any 
Act  of  Parliament  for  the  relief  of  insolvent  debtees,  or 
do  or  cause  to  be  done  any  other  .act,  deed,  or  thing 
which  could,  should,  or  might  ailect  or  incumber  the  said 
annuity,  then,  and  in  any  or  either  of  the  said  cases,  the 
said  testator  declared  and  directed  that  the  trustees  or 
trustee  for  the  time  being  of  that  his  will  should  theooe- 
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forth  hold  and  stand  possessed  of  the  said  annuity,  upon  1853. 

trust  for  his  sons,  Thomas  H.  Day,  James  Day^  and 
John  David  Day^  their  executors,  administratorSi  or 
assigns,  for  their  own  use.  And  as  to  the  remaining 
seventh,  in  trust  for  Penelope  Newton^  for  her  life,  for 
her  separate  use,  without  power  of  anticipation,  and 
after  her  decease,  for  such  of  her  children  as,  being  a 
son  or  sons,  should  attain  the  age  of  twenty-one  years, 
or,  being  a  daughter  or  daughters,  should  attain  that 
age  or  marry,  with  a  gift  over ;  in  default  of  such  chil- 
dren, to  the  said  Thomas  H»  Day^  Edward  Day,  James 
Day^  and  John  D,  Day  equally.  And  the  said  testator 
appointed  his  said  wife  and  his  sons,  the  said  T.  H.  Day^ 
James  Day,  and  J.  D.  Day  executrix  and  executors  of 
his  said  will. 

The  testator,  David  H,  Day,  died  on  the  5  th  day  of 
June  1843,  leaving  the  said  Mary  Ann  Day  his  widow, 
and  his  will  was  proved  by  the  said  J%omas  H.  Day 
alone,  in  the  Prerogative  Court  of  Canterbury,  on  the 
29th  day  of  June  1843.  Charles  Day  survived  the  tes- 
tator, D.  H,  Day,  and  died  on  the  23rd  day  of  January 
1844,  in  the  lifetime  of  the  said  Mary  Ann  Day,  the 
widow.  He  never  did  any  of  the  acts  upon  which  the 
said  will  provides  that  his  annuity  should  pass  over  to  his 
three  brothers,  and  his  estate  was  perfectly  solvent  at 
the  time  of  his  death.  He  made  his  will  on  the  28th 
day  of  August  1841,  and  appointed  the  said  Edward 
Day  and  James  Day  the  executors  thereof;  and  the 
said  Edward  Day  alone  proved  the  same  in  the  Prero- 
gative Court  of  Canterbury,  on  the  15th  day  of  February 
1844. 

The  said  Mary  Ann  Day,  the  widow,  died  on  the 
26th  day  of  February  1852,  and  by  her  will,  dated  the 
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X>fl^.  uis  UH:  PukiTinHt  71  f .  2>£^  beoig  ifae  legftl  per- 
HcnAii  iTpres(az£KiJve§  erf*  Jtsma  I^oj^  miio  snzrmd  tiie 
Ufb-uiv^r.  lnzi  died  siciZDe  time  smoe. 

The  BeocxDd  dus  eooskos  of  tbe  Plaintiff  Jlkmmt  A 
//ciry,  asid  the  Defeaidsiit  JiSfai  2^09,  as  tbe  kgal  pecsoBtl 


Day* 
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representatives  of  the  said  Mary  Ann  Day^  the  widow  ;  1853. 

the  Defendants  Anna  Mary  Day^  H,  Hooper  Day^  and  j)^y 

Margaret  Elizabeth  Day  (being  the  only  children  of  the  ^* 

said  David  John  Day^  except  one  other,  David  George 
Day^  who  survived  the  testator,  but  died  in  his  infancy), 
the  Defendant  Mary  Elizabeth  Day  (the  mother  of  the 
said  David  George  Day)^  and  who  is  the  legal  personal 
representative  of  the  said  David  George  Day;  the 
Plaintiff  Thomas  Hermitage  Day  in  his  own  right,  the 
Defendant  Edward  Day  in  his  own  right,  the  Defendant 
John  D.  Day  in  his  own  right,  the  Defendant  Edward 
Day^  as  the  sole  surviving  executor  of  the  said  Charles 
Dayy  and  the  Defendants  Penelope  Newton^  and  her 
husband  the  said  Defendant  Charles  Jafnes  Franklin 
Newton. 

The  third  class  consists  of  the  Plaintiff  Thomas  Her- 
mitage Day  J  in  his  own  right ;  the  Defendant  Edward 
Day^  in  his  own  right ;  the  Plaintiff  Thomas  H,  Day^ 
as  the  legal  personal  representative  of  the  said  James 
Day;  the  Defendant  John  David  Day^  in  his  own 
right;  and  the  Defendants  Anna  Mary  Day^  Henry 
Hooper  Day^  Margaret  Elizabeth  Day^  Penelope 
Newtonj  and  Penelope  Smith  Despard  Newton^  and 
Isabel  Owen  Newton,  the  only  children  of  Penelope 
Newton. 

The  fourth  class  consists  of  the  Defendant  Edward 
Day  alone. 

* 

The  question  for  the  Court  is, 

To  which  of  the  above-mentioned  four  classes,  or  to 
whom  else  does  the  seventh  shflk'e  of  the  residuary  estate 
Vol.  I.     N.  S.  p  p 
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1853.  of  David  Hermitage  Dajf^  ^ven  to  purcbikse  an  lODoity 


Vi 


Day  ^^^  Charles  Day,  bdong ! 

V. 

Day.  rj^Yie  Vicb-Cuancbllor  was  of  (pinion,  Istly,  Thai  the 

parties  claiming  under  the  limitatioa  over^  took  nothing; 
the  events  on  which  the  limitation  was  to  take  eflkct»  not 
having  happened. 

2ndly,  That  the  legatees  of  the  six-serenths  were  m 
terms  confined  to  seventh  shares ;  and  that  the  fiuloreof 
Charles  Day's  seventh,  if  it  failed^  could  not  increifle 
their  seventh  shares,  to  sixth  shares. 

Srdly,  That  Charles  Day^  if  he  had  survived  the  temiii 
for  life,  would  have  been  entitled,  and  his  representatiTes 
were  entitled,  if  there  were  nothing  more  than  tbe 
question  of  the  direction  to  pay  him  an  annuity  ex- 
pectant upon  the  death  of  the  tenant  for  life,  to  hare 
the  fund  directed  by  the  testator  to  be  invested  to  piD>- 
chase  the  annuity. 

4thly,  That  the  direction  to  pay  to  him  only  as  the 
annuity  should  accrue  due,  by  way  of  restraiot  on  anti- 
cipation, was  void,  and  did  not  alter  his  interest ;  aod 
that  it  was  not  affected  by  the  limitation  over  in  the 
event  of  his  becoming  bankrupt,  &c.,  either  in  the  lifetime 
or  after  the  death  of  the  testator ;  consequently  that 
Charles  Day  took  a  vested  interest,  which  had  never 
been  defeated,  and  his  representatives  were  entitled  to 
one-seventh  of  the  fund. 

The  costs  of  all  parties  out  of  that  one-seventh. 

Mr.  Bevir^  for  the  persons  to  whom  the  annuity  was 
given  over  in  the  events  mentioned  in  the  will. 


> 
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Mr.   HohhotLse^  for  the  personal  representatives  of      ^     1853. 
Charles  Day. 

Mr.  Woodliotise^  for  the  residuary  legatees  of  the  tes- 
tator. 

Mr.  Smythe,  for  the  second  class,  the  next  of  kin  of 
the  testator. 

The  cases  cited  were,  Yate$  v.  Compton  (a),  Barnes 
V.  Rowley  (ft),  Bay  ley  v.  Bishop  (c),  Dawson  v.  JK/- 
leU  (d)j  Palmer  v.  Craufurd  (e). 

(a)  2  P.  W.  308.  (d)  1  Br.  C.  C.  119. 

(ft)  3  Yes.  305.  (<?)  3  Swans.  482. 

(c)  9  Ves.  6. 


pp2 
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»>^*^=  LORD  r.  WIGHT  WICK. 

:^i  April  and 

Tlh  Mtv.  np 

^        >         '      X  HIS  wiks  ai  soil  bv  Lmtj  LanL  (bv  ber  oexl  fiia 
Ms;;.  the  daugfaior  of  Tkom^  Davjt  ir^ftte^ic^,  ibe  tcsD 

in  the  cau$e,  sjTi^t  5te&&r  Wlghhriek  aod  oLhen^ 
0:^0  ^ininis^j^kMi  c^f  his  esui^?. 


C*.,•l%*;•u■.^•^,•.•. 


.\  tinS»3-or  «(s»ri 


k«»  cc^iT?  rt«I  iCii  y^'TJ^'ffisI  »cx:<  z^'vl  :rcse.  vvTi  f.ht  mpmrtimtum  of 
MOM-.  Aj»i  V  iT'Y^:  i^.*.  iTOT  :  XkV,  rd«  ii«*:cl  ii€  t^  cnni- 
t,"  i**  iUuicT^^'c  J.*.V.   ^-j-jJLT.  S»aitf»  joie-^itj:  f^kizv  ccf  is*  jvarSr 

HkWMitwN  A    .K   \>iMi\v  *  r?iin*i      rj -".»:•  Uiic  "au  ica  2im£  &  Taci"  sr 
t,nf»>  «    /a»iiv»ii   /I    it^«?v.-s  111    Tvnzuuuat:  7i!!:^'iiiii.  Tcvcvnr  iKsf^n 

V)»u»  )»ft**iii^  uu\.   ;if  V1..1   hs.  /^v^  ii»;iii."*f  ii*»)c*  "v^iri  r^uii  ii.-< 
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'^  This  is  the  last  will  and  testament  of  me  Thomas Devey 
Whitewick^  as  follows :  First,  I  do  hereby  give,  devise, 
limit,  direct,  and  appoint  unto  my  son  Stubbs  Wightwickf 
all  such  part  of  my  farm  at  Little  Bloxwich^  in  the 
county  of  Staff  or  dy  in  the  possession  of  Francis  HUdick^ 
as  was  part  of  the  settlement  made  upon  my  late  dear 
wife,  and  also  the  Birchin  Fields^  situate  at  Harden^ 
near  Bloxwich  aforesaid,  and  a  certain  meadow  called 
Bentley  MeadoWy  and  all  other  the  lands,  tenements, 
and  hereditaments  which  were  settled  upon  my  8ai(}  late 
wife,  and  of  which  I  hav4  a  power  of  limitation  by  and 
under  my  said  wife's  settlement ;  to  hold  unto  my  said 
son  Stubbs  Wightwick^  his  heirs  and  assigns  for  ever. 
Also,  I  give,  devise,  and  bequeath  unto  my  friends,  John 
Fryer  of  KingsUnc^  in  the  county  of  Salop,  gentleman, 
and  unto  William  Tarratt  the  younger,  of  Woherhamjh 
ton^  in  the  same  county  of  Stafford,  merchant,  and  to 
their  heirs,  executors,  and  administrators,  all  and  singu- 
lar my  real  and  personal  estate  and  effects  of  what 
nature  or  kind  soever  (save  the  settled  estate  as  afore- 
said), and  wheresoever  the  same  may  be,  to  hold  to 
them  and  the  survivor  of  them,  upon  the  special  trust 
and  confidence  that  they  the  said  John  Fryer  and  Wil' 
liam  Tarratt,  or  the  survivor  of  them,  or  the  heirs, 
executors,  or  administrators  of  such  survivor,  do  and 
shall  at  some  convenient  and  proper  period,  with  the 
approbation  of  my  said  son  Stubbs  Wightwick,  absolutely 
sell  and  dispose  of  all  and  singular  my  said  real  and 
personal  estates  and  effects,  and  after  converting  the 
same  into  money  stand  possessed  thereof  for  the  purposes 
in  this  my  will,  or  in  any  codicil  hereafter  to  be  by  me 
executed,  named,  or  to  be  named,  that  is  to  say,  by  the 
ways  and  means  aforesaid,  or  by  mortgage  thereof,  or 
out  of  the  rents  and  proceeds,  if  more  convenient^  raise 
the  sum  of  1000/.,  and  place  the  same  out  at  interest,  or 


1853. 
^ .— ' 

Lord 

». 

Wightwick. 
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1^5.  invest  It  in  ibe  Funds  lor  tlie  bgiefii  of  mj  gnoj- 


Wi 


Ix»Kj»  Aanciiier  Cerififl  Ziin^  as  bereiBsfter  iDentkned ;  aai 

r.  fmlrHin  10  ibe  Bud  flom  of  lOC^OZ.  to  the  use  of  hit  nii 


cnnddanclner.  vpcai  vrasu  tbat  sit  sud  trustees,  aai 
ibe  fomTrnr  of  tbem.  sod  the  beiRi.  exeeoion,  aai 
mdmizosuBUiR  of  saA  SDrriror,  do  stand  aeiaed  aai 
pa9ReBEW»d  of  mr  sud  Tcal  and  perMnal  estue.  for  tk 
pxn7K»e  of  ndanc:  wl  pacing  ia  the  next  {daee  oee  »- 
maty  or  yeaiir  nam  of  3«(tf.  per  aimnm  unto  mr  hoBK- 
keejier  Aaa  BeedL  And  sabject  as  aforesaid,  for  tk 
pm^iose  of  raking  and  pSTiz^  to  mj  dangliter  Zacy  lirf 
SDC^  an  annuiii  or  Tearlr  sonu  for  and  dnrine  tbe  tern 

•  •  •  •  9 

cif  ber  namral  life,  i£  sbaD  be  200/.  a  year,  ofer  ni 
besides  one  balf  share  of  the  yearir  ineome  and  prodicr 
c«r  mr  real  and  persona]  estates  (exdnshre  of  the  sectlei 
estate  so  ber^befcre  Innhed  to  my  son),  my  intentki 
being  that  my  said  dangfater  shall  have  and  eojoj  m 
eqna]  yearh*  inoome  with  bit  son,  dnring  tbe  term  of  bif 
natural  life,  choosii^  to  redcon  (perhaps  a  littie  om- 
done)  tbe  estate  I  haTe  hoeinbefore  fimited  to  him  ii 
fee,  and  which  was  his  late  mother  s  jointure,  at  2O0L  » 
year.  And  it  is  my  wish  and  desire,  that  the  sud 
annuity  to  my  daogfata*  be  paid  to  her  qoarterir,  Ij 
equal  quarterly  payments  at  Lady  Day,  ilidsoimiMr 
Dar.  Michaelmas  DaT,  and  Christmas  DaT,  the  first 
parment  to  be  made  on  such  of  the  said  quarter  days  ai 
shall  first  and  next  happen  after  ray  decease ;  and  that 
the  receipt  of  my  said  daughter  for  the  said  ammitj, 
notwithstanding  her  present  or  any  future  coTertiire» 
shall  at  all  times  be  a  dischaige  to  my  said  trustees  for 
the  same,  and  that  siich  annuity  shall  not  be  liaUe  to 
the  debts,  control,  or  engagements  of  her  present  or  sny 
after  taken  husband :  prorided,  nevertheless^  that  it  is 
my  wish  and  intention  that  my  said  daughter's  annoitT 
shall  in  no  case  exceed  the  sum  of  600i  per  annum ;  aad 
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tiiat  any  overplus  in  produce  of  my  real  and  personal  185d. 

estates  so  given  and  devised  to  my  said  trustees,  after 
payment  of  600/.  a  year  to  my  daughter,  and  400/.  a  year 
to  my  son,  shall  go  and  be  paid  to  my  said  son.     And  I 
wish  it  to  be  understood  by  my  said  trustees,  that  what 
I  call  interest  and  produce  of  my  personal  estate  is  not 
the  income  derived  from  the  mines,  but  the  profit  arising 
after  laying  by  and  deducting  thereout  at  least  10  per 
cent,  per  annum,  to  reimburse  and  pay  hack  the  capital 
expended  in  the  plants,  and  necessary  wear  and  tear. 
And  my  mind  and  will  further  is,  that  the  interest  of 
the  1000/.  so  hereinbefore  giv^i  to  my  said  trustees 
for  the  benefit  of  my  granddaughter,  shall  be  applied 
by  them  in  the  maintenance  of  my  said  granddaughter 
until  her  i^  of  twentyH>ne  years,  or  day  of  marriage, 
which  shall  first  h^pen,  when  the  said  sum  of  1000/. 
shall  be  paid  to  her  for  her  absolvte  benefit  and  disposal ; 
and  subject  to  the  raising  the  said  sum  of  1000/.  for  the 
benefit  of  my  said  granddaughter,  to  the  said  annuity  of 
80/.  per  annum  to  my  said  housekeeper,  and  said  annuity 
so  not  to  exceed  600/.  per  annum  to  my  said  daughter, 
I  do  hereby  give,  devise,  beqneath,  direct,  limit,  and 
appoint  all  my  real  and  personal  estate  and  efiSBcts,  what- 
soever and  wheresoever,  unto  my  said  son  Stubbs  Wight" 
unck^  his  heirs,  executors,  admimstrators,  and  assigns ; 
to  hold  to  him  my  said  son  8lubb$  Wigitwick^  his  heirs, 
executors,  administrators,  and  asngns  for  ever,  and  to 
and  for  no  other  use,  trust,  intuit  or  purpose  whatsoever. 
And   I  beg  leave  to  state  to  my  said  trustees,  that 
although  I  have  apparently  placed  a  great  burden  on 
their  shoulders,  yet  it  must  be  obvbus  to  them  that  my 
son,  on  satisfactorily  securing  out  of  any  specific  parts 
of  my  property,  my  granddangfater^s,  daughterX  luid 
housekeeper's  respective  moneys  and  annuities,  he  may 
be  let  into  the  actual  possessios  and  management  of  ibe 
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1^.1.  wnoie  of  inw  piop^rtTy  witbont  Arowhig  "ly  ptfocur 

£^^g  cnnibie  nm  my  and  tzostees*     Ami  I  do  herebr  ippobi 

9.  my  «ifi  wn  Stmbba  Wightmick,  and  tiie  said  JiMji  /mr 

ITicvTWTCB.  j^j  Wliliaai  Timtt,  exeentors  of  tiiB  my  last  wilL'' 

The  bin  was  fled  by  Mrs.  Lard^  tite  dangfater  of  the 
testator,  fiir  an  acoount  of  im  real  and  personal  esUte, 
and  to  aKerram  wiiac  she  was  entitled  to  in  respect  of 
her  annnicv.  A  decree  for  the  osnml  accoonts  was  made 
in  I  ^4w3  :  dbe  Master,  after  irarioos  interiocotory  pro* 
ceedm2«w  had  made  hni  report ;  and  the  caose  now  came 
on,  on  fiirther  (ixrectnins. 

The  Defendant  had  renuuned  m  the  poasesBkn  and 
manat^ement  of  the  testator^s  property  anee  his  destk, 
had  paid  off  his  debts,  some  of  them  with  the  Defendant's 
own  moneys,  and  had  kept  the  collieries  in  hand,  and 

worked  them. 

The  questions  in  the  cause  arose  as  to  tlie  footing  on 
which  the  accomits  were  to  be  taken ;  and  the  nature  of 
these  questions,  and  the  bets  on  which  they  rest,  are 

fully  state!  in  the  judgment. 

For  the  Plaintiff. — The  Soiiciior' General ^  ^ir,  Maiku^ 
and  Mr.  Welford. 

For    the   Defendant. — Mr.    Campbell   and    Mr.  C 

Barber, 

On  the  7th  of  May  the  Vice-Chancillor  deliTcred  the 
following  judgment : — 

In  this  case  the  principal  question  to  be  decided  is, 
whether  the  produce  aod  profits  of  certain  leasehold 
mines,  called  the  Teviotdale  Colliery ^  ought  to  ha^e  be^ 
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applied  in  payment  of  the  testator^s  debts.  To  dispose 
of  this,  it  is  necessary  to  consider  the  will  of  the 
testator. 

The  will  is  not  artificially  drawn  ;  but  it  is  not  difficult 
to  arrive  at  the  general  intention. 

The  testator  was  entitled  to  some  real  estate  at  Ghreat 
Bloxwich;  he  had  also,  it  seems,  a  power  to  appoint 
another  freehold  at  Little  Bloxwich ;  he  had  a  leasehold 
colliery  and  coal-mine  at  Teviotdale^  certain  shares  in  a 
canal  navigation,  and  some  personal  estate. 

In  this  state  of  things  he  made  his  will,  dated  about 
three  weeks  before  his  death,  in  March  1828. 

(The  Vice-Chancellor  referred  to  the  material  clauses 
of  the  will,  and  proceeded) — 

Now,  one  question  which  has  arisen  on  the  construe-^ 
tion  of  this  will  is,  whether  the  leasehold  collieries  or 
mines  are  exempted  from  the  trusts  for  sale,  by  the 
clause  relating  to  the  10  per  cent.  The  devise  is  of  all 
the  testator's  real  and  personal  estate;  it  embraces, 
therefore  by  those  terms,  the  mines,  as  well  as  every 
other  portion  of  the  property.  Notwithstanding  this 
general  devise,  no  doubt  the  testator  might  have  ex- 
empted from  the  operation  of  it  any  given  part  of  his 
property ;  but  has  he,  by  the  clause  setting  apart  10  per 
cent.,  excluded  the  mines  from  the  trust  for  sale!  I 
think  he  has  not.  True,  if  the  clause  directing  the 
application  of  the  income  of  the  mines  alone  were  consi- 
dered, although  that  clause  contemplates  a  state  of 
things  in  which  the  mines  would  not  be  sold,  it  does  not 
make  that  state  of  things  imperative,  but  contemplates 
that  the  mines  might  or  might  not  be  sold.     The  devise 
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^ . ^ 

Lord 

V. 
WlOHTWtCK. 


WlGBTWICK. 
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1853.  to  sell,  B  to  sen  at  some  coorenieiKt  and  proper  period, 

Ij^^^  and  with  the  approbation  of  the  aoo.    That  period  ndgbft 

V.  not  have  arriTed  for  some  time  after  the  testatiur's  deitk; 

the  3oa  might  not  ^pproTe  of  the  sale  till  some  tnne  after 
the  testator*s  death ;  and  dnrin^  that  poiod  the  nuDei 
mast,  if  not  sold,  be  carried  on,  in  order  to  yidd  a  fwofit. 
Because  the  testator  introduces  this'cbuise,  applicdik 
to  the  state  of  things  during  any  period  for  which  tk 
mines  shoold  not  be  sold,  I  cannot  consistently  pot  oi 
the  win  the  interpretation  that  I  am  to  hold  th»  parti- 
cnlar  property  as  exdnded  from  the  power  which  is 
terms  embraces  the  wfaok  property .  Bnt  I  do  think 
the  sale  of  the  coUiery,  or  indeed  of  any  other  portion  of 
the  property^  was  oolj  to  take  place  for  the  porposes  of 
the  win,  with  the  approbation  of  Mr.  Stmibs  Wiykiwidu 

It  is  to  be  remarked  that,  on  the  fiice  of  the  wiD,  tk 
testator  nowhere  adrerts  to  the  payment  of  his  debts; 
he  does  not  in  the  detest  manner  advert  to  the  bfA 
that  he  woold  probably  die  indebted.  Now,  it  is  inqMB> 
sible  to  attribute  to  this  testator  the  idea  that  at  Ui 
death  he  would  haTe  no  debts.  I  most  aasome,  on  the 
contrary,  that  he  had  in  contemplation  the  fiu:t  that  be 
owed  considerable  debts ;  they  could  not  be  less,  in  bet, 
than  20,000/^  or  thereabouts ;  but  even  if  I  coold  attri- 
bute to  him  the  idea  that  he  would  have  no  debts,  stiUi 
as  there  were  debts  in  fact,  they  most  be  paid ;  and  if 
no  particular  course  is  directed  by  the  testator,  thcr 
must  be  paid  in  the  ordinary  course  of  law ;  and  I  most 
assume  that  the  testator  disposed  of  his  residuary  pro- 
perty only  after  payment  of  his  debts,  according  to  the 
due  course  of  law.  Of  course  his  personal  estate  would 
be  first  applicable  ;  and  his  real  estate,  if  the  persooahj 
proved  deficient. 
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But  I  think  that,  as  to  the  collieries,  Stuhbs  Wight" 
tcick  had  a  right  to  say  that,  unless  required  for  the 
payment  of  debts,  they  should  not  be  sold.  I  thipk  he 
had  a  right  to  say  that  the  permanent  personal  estate 
should  be  first  applied.  He  did,  as  far  as  I  can  collect 
from  the  schedule,  realise  out  of  the  general  personal 
estate  (not  including  the  collieries  nor  the  canal  shares) 
between  5000/.  and  6000Z. ;  and  he  had  a  right,  in  virtue 
of  the  testator's  will,  to  apply  that  first.  So  he  might,  I 
think,  have  resorted  to  the  canal  shares.  These,  how- 
ever, it  seems,  still  remain  unsold.  Then,  supposing  all 
the  personal  property,  other  than  the  collieries,  had  been 
applied  in  payment  of  the  debts,  there  would  still  have 
remained  several  thousand  pounds  of  debts,  which  could 
not  have  been  paid  without  resorting  to  the  collieries ;  and 
then  the  real  question  is,  had  Stubbs  Wightwick  a  right 
to  say,  "  I  will  out  of  my  own  moneys  pay  the  remaining 
debts  (thereby,  of  course,  preventing  the  creditors  from 
taking  legal  steps  against  the  testator's  estate  to  compel 
the  payment  of  their  debts) ;  I  will  not  allow  the  col- 
lieries to  be  sold  to  pay  them  ;  I  will  keep  them  alive  as 
debts;  and  when  the  leasehold  mines  are  exhausted, 
and  I  shall  have  received  some  20,000/.  from  them,  I  will 
say  I  have  the  debts  as  my  own  property,  and  I  come  upon 
the  real  estate,  or  any  other  permanent  estate  remaining^ 
to  be  paid  the  amount  of  debts  which  I  have  for  my  own 
benefit,  as  well  as  that  of  the  Plaintiff,  so  kept  alive  V^ 
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Now  it  is  to  be  observed,  that  though  the  testator 
appointed  Messrs.  Prior  and  Tarrett  to  be  joint  exe- 
cutors, the  execution  of  the  trusts  devolved  in  fact 
entirely  on  8.  Wightwick,  who  was  the  devisee  in  trust 
of  the  whole  real  and  personal  estate.  Prior  and  Tarratt 
unfortunately  disclaimed,  and  consequently  the  whole 
legal  estate  and  interest  vested  in  8.  Wightwick^  and 
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1^53.  ^'^  vlkole  copdnrt  aad  diigcikju  of  the  esUte  MI  into 

bk  faoadii,  lad  he  ham  mamiged  it  ao  as  to  make  a  toj 
hr^  fropenj  oas  of  the  eoi[ljerie&  Had  he,  theo,  a 
right  to  aTul  hnnadf  of  nch  his  afasolate  dominion  to 
aaj  he  vonld  keep  the  testator's  debts  mlive  i  He  has  ia 
{act  paid  aO  the  debts,  except  a  eertain  debt  secured  hj 
a  mcngsge  of  the  eaoal  shares,  and  a  mortgage  debt  of 
1€S2L,  charged  oo  the  eoDierieSy  and  two  other  sonii, 
anfizng  out  of  eertam  liabilities  of  the  testator's  estate. 
He  has  paid  altogether  about  10,6322.  These  debts  be 
has  kept  aliTC. 

Now  soppose  the  tnktees  had  acted :  what  would 
they  hare  done  with  regard  to  the  property  under  the 
circamstances !  Snppoang  there  had  been  do  ^proba- 
tion of  Mr.  S.  Wijfktwick  neoeasary  for  the  sale,  thej 
would  first  hare  conTcrted  aD  the  other  property  into 
money,  and  then  they  would  hsTO  sold  this  propertj, 
the  collieries ;  so,  if  any  creditor  had  filed  a  bill,  this 
Court  would  hare  sold  the  collieries  if  the  debts  eodd 
not  have  been  paid  without.  Mr.  Wightwick  had  no 
doubt  a  right  to  say  they  should  not  be  sold  without  his 
approbation  ;  that  is,  so  far  as  it  would  not  have  been  ne- 
cessary to  sell  them  for  payment  of  debts^  he  had  that 
right.  But,  can  he  go  on  after  paying  the  600iL  a  year  to 
Mrs.  Lord^  and  the  400/.  a  year  to  himself,  retaining 
large  sums  out  of  the  proceeds  of  the  mines,  to  the  amooot 
of  20,000/.,  and  say,  that  shall  not  be  applied  at  all  in 
payment  of  debts  \  Now,  it  appears  to  me  that  I  must 
consider  the  value  of  the  collieries,  as  I  cannot  now 
ascertain  what  they  would  have  sold  for,  in  this  way. 
There  has  been  about  30,000/.,  or  deducting  the  10/. 
per  cent,  set  apart,  about  27,000/.  the  result  of  annual 
net  profits;  that  is,  the  colliery  has  brought  to  the 
testator^s  estate  a  net  sum  of  about  27,000/.;  and  I 
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must,  I  think,  treat  that  as  the  valae  of  the  colliery.  1853. 

Then,  supposing  that  after  ^plying  all  the  other  pro- 
perty to  pay  debts,  there  was  a  deficiency,  say  of  8000/., 
(the  deficiency  can  be  and  must  be  ascertained,)  I  ought, 
I  think,  to  consider  that  as  a  charge  which  must  be  paid 
out  of  the  27,000/. 

Now,  though  it  would  appear  at  first  sight  that  the 
effect  of  this  view  of  the  case  is  adverse  to  the  interest 
of  the  Defendant,  there  follow  several  consequences, 
which  will  show  that  it  is  not  quite  so  adverse  to  his 
interest. 

One  of  these  consequences  is,  that  the  personal  estate, 
including  its  due  proportion  of  income  arising  out  of  the 
mines,  will  have  to  be  applied  towards  the  liquidation  of 
the  debts.  But  the  testator  directed  10/.  per  cent,  to 
be  set  apart.  Now  the  capital  formed  by  that  becomes 
part  of  the  testator's  personal  estate,  and  Mr.  Wight" 
wick  has  a  right  to  say  that  it  is  applicable  to  the  pay- 
ment of  debts.  The  Master  has  reported  the  amount  of 
the  fund  produced  by  the  10/.  per  cent.,  to  be  3832/., 
and  that  amount  Mr.  Wightwick  may  require  to  have 
applied  in  payment  of  the  debts. 

Another  consequence  of  the  view  which  I  have  taken 
is^  that  if  on  the  accounts  being  taken,  it  shaU  appear 
that  there  have  been  any  balances  due  from  time  to  time 
to  Mr.  Wightwich  from  the  estate,  in  respect  of  over 
payments  by  him  on  account  of  debts,  he  will  be  entitled 
to  interest  on  those  balances. 

Another  consequence  is  this :  if  the  testator  had  de- 
vised his  real  and  personal  estate  in  trust  to  pay  debts, 
and  then  upon  the  other  trusts  of  the  will,  his  debts 
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would  have  had  to  be  paid  out  of  his  real  estate  pro  r 
not  having  done  that,  his  personal  estate  is  of  co 
first  applicable ;  but  one  gift  he  has  made  payable 
ratOy  out  of  both  real  and  personal  estate ;  thai 
the  1000/.  made  payable  to  Mrs.  I^ard ;  as  to  that ! 
Mr.  Wightwick  has  a  right  to  have  it  charged  oc 
real  and  personal  estate  pro  rata. 

The  Vicb-Chancbllob  then  summed   up  the  p 
decided,  as  follows : — 

The  personal  estate  is  first  applicable  to  pay  the  d 
in  exoneration  of  the  real  estate.  Secondly,  Witl 
gard  to  the  payment  of  debts,  Mr.  SCuhbs  Wightwick 
a  right  to  have  applied  in  payment  of  those  debts  pei 
nent  personal  property,  in  exoneration  of  the  wasting 
sonal  property  which  consisted  of  the  leasehold  mi 
Thirdly,  The  10/.  per  cent,  deduction  to  be  set  apai 
restore  capital,  with  its  accumulations,  constitutes 
sonal  estate,  which  Mr.  Stubbs  Wightwick  has  a  rigl 
say  shall  be  applied  to  pay  the  debts  in  exoneratio 
the  wasting  property.  Fourthly,  In  respect  of  any 
lances  which  shall  upon  tlie  taking  the  further  acco 
which  must  unfortunately  be  taken,  appear  to  be  du 
Mr.  Stubbs  Wightwick,  in  respect  of  over  payments 
debts  beyond  the  assets  applicable  to  the  payment, 
will  be  entitled  to  interest  upon  all  those  balan 
Fifthly,  With  regard  to  the  1000/.  legacy  to  Miss  Ia 
it  is  to  be  a  charge  pro  rata  upon  the  real  and  perse 
estate. 


CASES  IN  CHANCERY. 


587 


1853  : 
27th  April 

and 
2nd  May. 

Judgment, 

Usury, 

Warrant  of 
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LANE  V.  HORLOCK. 

X  HE  bill  in  this  case  was  filed  by  Richard  Kirkman 

Lane  against  Isaac  John  Horlock  and  Sarah  Rew  and 

Quincey  Rew^  the  representatives  of  Joseph  Quincey,   It 

stated  that  in  the  year  1843,  Isaac  John  Horlock^  then 

of  the  Rooks  J  in  the  parish  ot  Marshfield^  in  the  county  of 

Gloucester^  Esq.^  but  now  of  th^  city  of  Westminster^  one 

of  the  Defendants  thereto,  was  introduced  to  the  Plaintiff 

by  Mr.  John  Foster^  then  of  Jermyn  Street^  8t.  Jameses,  Money  was  lent 

Westminster,  the  said  Isaac  John  Horkck's  then  soU-  ^P^J^  *^^ ""/ 

exchange  at 

citor,  with  a  view  to  Plaintiff's  affording  the  said  Isaac  usurious  in- 
John  Horlock  pecuniary  accommodation  in  the  way  of  tcrest ;  the 
discount.     That  the  Plaintiff  discounted  two  bills  of  said  ^f  fVirther  se<m- 
Isaac  John  Horlock  accordingly,  both  drawn  by  Plaintiff  rity«  took  a  waiv 

upon  and  accepted  by  said  /.  /.  Horlock  in  favour  of  f^*  of  attorney 
tr  r  J      ^  ^  confess  judg* 

Plaintiff,  payable  respectively  three  months  after  date  ment»  express^ 
thereof :  one  thereof  being  dated  the  22nd  day  of  April  stipulating  that 
1843,  and  for  a  sum  of  298/.  lOs.;  the  other  thereof  liberty  to  enter 
dated  the  8th  day  of  August  1843,  and  for  a  sum  of  up  jud^ent 

225/.  6s.  6d, ;  the  former  of  which,  at  the  date  of  fche  ™?*f^^^^y  \ 

and  he  did  enter 

warrant  of  attorney  thereinafter  referred  to,  had  been  up  judgment 
dishonoured,  and  still  remained  unpaid,  the  interest  within  twenty- 
having  been  paid  up  to  the  date  of  the  warrant  of  attor-  J^  pSsly 
ney,  and  the  latter  of  which  bills  was  then  still  current,  made  mmute 

That,  havmg  been,  m  the  month  of  October  1843,  applied  m^^^^  ^  to 

,  '^^         the  amount  and 

to  by  the  said  /.  J,  Horlock  for  further  discount.  Plain-  yalue  of  the 

borrower's  real 
estate.    Held,  that  this  was  a  security  on  land  within  the  Usury 
Act,  and  the  judgment  could  not  be  enforced  against  the  proceecM 
of  the  sale  of  tne  land. 
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tiff  agreed  to  advance  him  a  further  sum  of  i 
tenns  of  his  the  said  /.  J.  Horlock  giving 
the  said  /.  J.  Sorloek'g  bills  at  three  moot 
the  same,  and  the  amount  due  on  the  forme 
interest  thereon  respectiTelji  and  hy  way  of 
Buch  fresh  bills  respecUvely,  and  on  having  i 
bills  as  what  might  become  due  from  him  to 
any  future  bills,  and  whether  given  by  way  o 
the  former  bills,  or  otherwise  collaterally  sec 
amount  of  2000/.,  by  the  warrant  of  attorney 
Bud  /.  J.  Horlock,  for  a  judgment  to  be 
•gMQSt  him  at  the  suit  ^f  Plaintiff  in  a  sum 
the  bills,  however,  being  taken  as  the  prima 
and  the  warrant  of  attorney  only  being  given  i 
for  ps3nnent  of  the  bills.  That,  in  couformit 
arrangement,  Pluntiff,  on  the  26th  of  the  sai 
October,  paid  to  sud  /.  J.  Horlock  the  sui 
and  the  said  /.  J.  Horlock  gave  to  Plaintiff  tl 
bills  of  exchange,  dated  respectively  the  sani 
of  October,  drawn  by  PlMntiffupon  and  accej 
Bud  /.  J.  Horlock,  and  payable  to  Plaintiff  c 
three  months  after  the  date  thereof  respec 
thereof  being  for  the  sum  of  500/.  each,  and 
thereof  for  the  sum  of  628/.  7(.  &/.,  and  c 
together  the  aggregate  amount  of  the  sud 
bills  and  the  said  advance  of  800/.,  and  such 
aforesiud,  together  with  the  costs  of  the  war 
tomey  and  stamps,  after  a  rebate  of  inten 
time  which  had  then  still  to  run  of  the  sud 
of  225/.  6<.  (>(/.  And  the  sud  Isacc  John  Hi 
to  Plaintiff  the  warrant  of  attorney  of  him  thi 
Horlock,  dated  the  25th  day  of  October  18^ 
tering  up  judgment  in  a  sum  of  4000/.  agains 
/.  /.  Horlock,  in  an  action  in  the  Court  ( 
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Bench  at  the  suit  of  Plaintiff,  with  a  defeazance  indorsed 
on  the  said  warrant  of  attorney,  providing  that  such 
judgment  should  be  for  securing  the  payment  by  him  the 
said  I.  J.  Horlock  to  Plaintiff  of  any  sums  of  money  not 
exceeding  in  the  whole  the  sum  of  2000/.,  which  might 
from  time  to  time  thereafter  be  due  to  Plaintiff  upon 
any  and  every  bill  of  exchange  or  promissory  note  which 
should  be  made,  drawn,  or  accepted  by  the  said  /.  J. 
Ifarlocky  and  be  discounted  for  him  or  for  his  use  by 
Plaintiff,  with  interest  on  such  bills  and  notes  overdue, 
so  that  the  whole  amount  of  such  bills  or  notes  to  be 
recovered  under  or  by  virtue  of  the  same  indorsement 
should  not  exceed  the  sum  of  2000/.,  and  the  costs  of 
judgment,  and  of  any  execution  thereon.  That,  contem- 
poraneously with  the  transaction  of  the  giving  of  the 
bills  and  the  execution  of  the  said  warrant  of  attorney, 
an  account  of  the  transaction  was  made  out  by  Plaintiff, 
and  handed  to  the  said  /.  J.  Horlock  for  his  examina- 
tion, and  approved.  And  the  said  /.  J.  Horlock  having 
examined  and  approved  the  same  accordingly,  signed  it, 
in  token  of  such  approval,  and  then  delivered  it  back 
again  to  Plaintiff,  and  the  account  annexed  by  way  of 
schedule  to  the  bill  was  a  copy  of  the  said  account.  That, 
on  the  26th  day  of  the  said  month  of  October,  and  under 
the  authority  of  the  said  warrant  of  attorney.  Plaintiff 
signed  judgment  against  the  said  1.  J.  Horlock^  on  the 
said  action,  for  the  said  sum  of  4000/.,  and  such  judg- 
ment was  on  the  same  day  registered  in  the  office  of  the 
Senior  Master  of  the  Court  of  Common  Pleas,  according 
to  the  form  of  the  statute  in  that  behalf  provided.  That 
none  of  the  said  three  several  bills  of  the  date  of  the 
25th  of  October  1843  were  paid  at  their  maturity  ;  and 
it  being  inconvenient  to  the  said  /.  /.  Horlock  then  to 
pay  the  same  in  money,  it  was  agreed  between  the  said 
Vol.  I.     N.  S.  q  q 
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vmr  c/  {jAtidciii  thereof,  the  aid  I.  J.  HaHock  ahooU 
giie  to  Piaicuff  bflk  of  the  said  Z.  /l  Harloci  at  time 
Bksotbs*  date,  to  the  aggregate  anMHmt  of  1754L  l-if.6dL; 
and  accixdinglT  the  said  /.  J»  JBarloek  delireied  to 
Piainuff  three  sevefal  bOisy  bearing  date  lespccttfelT  the 
26th  daj  of  Janoary  ISM^  drawn  bj  PiaiDtiff  npoa  and 
accepted  br  the  said  /.  /.  Harlock,  pavable  le^ectiveif 
to  Phmuff  or  hts  order  three  months  afw  the  dait 
thereof^  ;«o  thereof  fisr  the  sum  of  SOOJL,  and  the  tUri 
lor  the  sum  of  754Z.  lis.  6^ 

Thai,  on  the  arrival  of  the  three  laBt-mentkined  bibal 
BiatoritT,  the  same  vere  all  dtthononred,  and  at  the  date 
of  the  two  biik  next  thereinafter  mentioaed  remained,  m 
they  have  erer  since  wtnained,  nnpaid.  That  there  beiif 
at  the  respectiTe  dates  of  the  bills  next  thereinafter  sea- 
tioned  a  large  snm  then  doe  to  Plaintiff  in  reepeci  of 
the  interest  of  the  said  three  last-mentiooed  former  biik» 
and  it  being  inconTenioit  for  the  said  J.  J.  Market  to 
pay  either  of  the  said  former  biUs,  or  such  inteiea  » 
aforesaid,  it  was  agreed  between  Plaintiff  and  the  aid 
/.  J.  Horlock^  that  by  way  of  payment  of  such  intereBt» 
and  as  an  inducement  to  Plaintiff  to  forbear  enforciig 
immediate  pa^-ment  of  the  principal  dne  on  the  sui 
biUs,  the  said  /.  J.  Hcrlock  should  gire  to  Plaintiff  the 
two  several  bills  next  hereinafter  mentioned;  and  ae- 
cordingly  the  said  /.  J.  Harloci  delivered  to  Pfauotif 
two  bills  of  exchange  dran^n  by  Plaintiff  upon  and  ac- 
cepted by  the  said  /.  J.  Horlock^  }iayable  to  Plaintiff  or 
his  order  three  months  after  the  date  thereof,— ^ise 
thereof  being  dated  the  1st  day  of  June  ISM,  and  for 
the  sum  of  175/.  12«.  6c/.,  and  the  other  thereof  being 
dated  the  4th  day  of  July,  1844,  and  for  a  sum  of  351/. 
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6s.  6d.  That  such  two  bst-mentioiied  bilk  wore  db- 
honoured  on  their  arriYal  Mi  maturity,  and  ha?e  ever 
since  remained  unpaid*  That  the  whde  of  the  aeveiml 
five  bist-mentioned  bills  of  exehange,  and  to  the  amount 
in  the  aggregate  of  228R  13f.  6d.t  now  remain  in  tha 
hands  of  the  Plaintiff  unpaid,  with  the  interest  thereon. 

The  bill  then  alleged  the  due  registration  of  the  judg- 
menty  on  the  5th  of  October,  1848,  and  that  such 
judgment  was  still  in  force. 

It  then  stated  that,  at  the  time  of  the  original  regis- 
tration of  the  judgment,  Harlock  was  seised  of  real  estate 
in  Gloucestershire,  subject  in  priority  to  the  Plaintiff's 
demand,  to  a  mortgage  for  2000/.,  vested  in  Jasepk 
Quincey^  deceased ;  and  that  Plaintiff^s  incumbrance 
was  the  next  to  Quincey's. 

The  bill  then  alleged,  that  in  the  early  part  of  the  year 
1845,  the  said  Isaac  John  Horlock  ceased  to  employ  the 
said  Mr.  Faster  as  his  solicitor,  and  employed  Meairs. 
Richardson^  Smith  ^  Sadler ,  of  Golden  Square^  in  the 
county  of  Middlesex,  solicitors,  as  such,  and  he  continued 
thereafter  to  employ  them  as  such  solicitors  down  to  the 
final  completion  of  the  sales  of  the  estates  of  the  said 
/.  J.  Horlock,  thereinafter  stated ;  however,  in  the  year 
1849,  the  said  Mr.  Smith  died,  and  the  business  of  the 
firm  of  the  said  Messrs.  Richardson,  Smith  If  Sadler^ 
on  the  decease  of  the  said  Mr.  Swdtk,  continued  to  be 
carried  on  by  the  said  Messrs.  Richardson  ff  Sadler  ^ 
and  the  said  Messrs.  Richardson,  Smith  if  Sadler,  acted 
as  such  solicitors  in  the  matter  of  ihe  sales,  and  of  the 
several  transactions  relative  thereto  reMpeethfeij  sub- 
sequently stated,  and  in  the  general  nmangemeat  ot  ihe 
estates  and  pecuniary  aflBun  of  the  said  I$aae  John 

a<«2 
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Harlock,  That  the  aaud  Messrs.  Riehurdsom^  Sjntk  If 
Sadler^  during  the  life  of  the  said  Mr.  Smithy  aud  ifter 
his  dtceaae,  the  said  Messrs.  RickuTdtom  ^-  Sudlery  wtre 
em^^loyed  by  the  said  Joseph  Quimcey  as  his  solicitois, 
and  thev  acted  as  such  from  the  rear  1845,  down  to  the 
time  of  and  throughout  the  transaction  of  the  sale  in  the 
bill  mentioned  to  said  Mr.  Serjeant  TflraMgAam,  and  the 
discharge  thereout  of  the  said  mortgage  vested  in  thesud 
Joseph  Qn/icey  as  aforesaid  thereinafter  stated ;  and  for 
sometime  thereafter  they  acted  as  such  in  all  transi- 
tions havin;?  reference  to  the  said  mortgage.  That  bj 
means  of  their  employment  as  such  solicitors  as  afore- 
said, the  said  Messrs.  Rickardsan,  Smith  ^  Sadkr 
became  apprised  of  Plaintiff's  said  judgment  in  the 
early  part  of  1845. 

It  then  stated,  that  in   1845,  Richardson  4r  Sadkr 
moved  in  the  Queen*s  Bench  to  set  aside  the  Plaintiff*s 
judgment,  on  the  ground  of  usury,  but  failed.    (This  ms 
the  case  of  Lame  v.  Horlock^  which  will  be  found  much  com- 
mented upon  in  the  argument);  it  then  alleg^  that  Hsr- 
lock  afterwards  incumbered  his  real  estate  with  variooi 
charges ;  then  followed  this  statement :  ^^  That  it  was  pro- 
posed by  the  said  Messrs.  Richardson,  Smith  ^  Sadkr, 
'  aud  had  been  so  stated  to  Pbiutiff,  as  an  inducement  to 
forego  proceedings  on  his  said  judgment  as  aforesaid, 
that  as  soon  as  a  sale  could  be  advantageously  had  there- 
of, the  said  estates  of  the  said  lioac  John  Horlock^  or 
a  competent  portion  thereof,  should  be  sold  in  discharge 
of  the  several  incumbrances  thereon."^     And,  in  the  year 
1847,  an  opportunity  presenting  itself  of  effecting  a  sale 
to  one  U'l/nchcombt  Henry  Howard  Hartley j  of  a  smaD 
outlying  portion  of  such  estate,  it  was  arranged  that 
such  sale  should  be  effected  accordingly,  on  the  terms 
of  the  produce  thereof  being  applied  in  payment  of  a 
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certain  prior  mortgage  then  existing  thereon,  in  favour 
of  one  Captain  Bowden^  the  Plaintiff,  and  the  executors 
of  one  Jefferey  Grimwood,  another  incumbrancer  on  the 
estate  joining  in  discharging  the  subject  of  sale  from  their 
said  respective  judgments,  which  they  did  by  a  deed,  on 
or  about  the  16th  day  of  April  1847;  Joseph  Quincey 
executed  the  same,  however,  only  in  the  character  of 
attorney  of  and  on  behalf  of  the  original  mortgagee, 
Lewis  Alves  JBipgs,  whose  assignee  he  had  become. 
The  said  Messrs.  Richardson^  Smith  ^  Sadler^  on  that 
occasion,  and  for  the  security  of  Plaintiff,  gave  their 
undertaking  in  writing  to  the  Plaintiff,  bearing  date  the 
22nd  day  of  April  1847,  to  pay  the  said  purchase-money 
to  the  said  Captain  Bowden  in  part  payment  of  his 
said  mortgage  debt ;  the  bill  stated  that  such  proposed 
sale  was  effected.  It  then  stated  a  fruitless  attempt  to 
sell  the  remainder  of  fTor/ocAr'^  estates  by  auction,  and 
afterwards  a  sale  by  Horlock  or  his  solicitors  Richard- 
son  if  Sadler,  without  notice  to  the  Plaintiff.  It  then 
stated  that  "  in  the  course  of  the  transactions  aforesaid, 
a  proposal  had  been  made  to  Plaintiff  by  the  said  Messrs. 
Richardson,  Smith  ^  Sadler,  as  such  solicitors  of  the 
said  Isaac  John  Horlock  as  aforesaid,  to  accept  a  compo- 
sition on  his  said  debt,  which  had  been  declined  by  him  ; 
however,  down  to  the  time  of  the  said  sale  to  the  said 
Mr.  Serjeant  Wrangham,  it  had  been  always  understood 
between  Plaintiff  and  the  said  Isaac  John  Horlock,  and 
his  said  solicitors,  that  as  far  as  the  produce  of  the  said 
estates  of  the  said  Isaac  John  Horlock  should  prove  on 
the  sale  thereof  adequate  to  the  payment  of  such  debt, 
to  the  extent  at  which  the  amount  thereof  might  be 
arranged  between  Plaintiff  and  the  said  Isaac  John  Hor- 
lock or  his  said  solicitors,  it  should  be  discharged  out  of 
such  sale ;  but  Plaintiff  having  declined  to  release  his  said 
judgment,  except  upon  the  terms  of  the  same  being  paid 
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K  fidL  <SfieTii£¥  sroBfr  ia  cflectiBic  a  9ife«  <mi  the  prii* 
dpfe  lit'  a  Sill  ft^iBL  tim  mH  Imat  Jmim  ffarfarjh 


It  dMn  scaced  an  aananemieiEC  hr  vkidb  tke  sale 
to  be,  wad  due  k  wi  cAipeA  far  t^nny  as  Bortpgee, 

the  mi  iiiiifii  —HI  prior  to  <^uac<y'#  bcin^  paii  of 
oos  of  the  pimh—  —wift.  5oS5JL  Ijl  tidL 
(k  hmmk  to  pay  (»  owm  nongife,  a^  the 
ces  sdbeei^DeiK  to  Ua.    Thai  fobmed  this 
"'Tkac  che  sani  ^omof  aSSJi.  1<.  SdL  so  fmii  to  thesid 
JpKpA  QnoKgy  as  wtaneaiL  cnnwiifaf aWj  and  bejnaBdtlK 
laajum  of  apvarfa  of  3>»L  exceeded  tke  aoMnt  te 
to  iiBn  en  his  iaid  sccancr*  and  vfaich  sm 
cmJing  lo  the  aihiiwww  of  the  Dcfcodants^ 
to  oehr  the   sum  of  206$L   ISs.  -kf^   and  the 
having  Iwea  sasi^ed  cvt  of  the  said   anm  of 
Ijl  €d^  the  fcalaoee,  which  accutdiag  to  aoch 
aaBotmted  to  a  sma  of  MAoL  la.  2dL,  became  inuaefiild^ 
on  such  pancem  KaUe.  according  to  their  lesfieaiif 
priorities^  to   the  sasiafKtion  of  the  incnmbraDeeB  os 
the  said  «sta:e«  schseqaect  to  the  said  ineombraiMe  of 
the  said  Jt^epi  Qaucpy  thereon.     And  the  said  jad^ 
ment  of  Plaintiff  being  the  first  in  prioritj  of  soch  iih 
cnmbrances  Plaintiff  became  entitled  to  a  Ken  on  Out 
same*  to  the  extent  of  his  said  judgment.     And  the  sal 
Jostpk  QmiMcrtf  became  accordii^T  liable  in  respect  of 
soch  his  receipt  as  aforesaid^  to  the  satisbction  of  sack 
Ken  thereoot.     And  such  balance  was  either  paid  cm 
by  the  said  Joseph  Qnmery  to  or  retained  by  the  said 
Messrs.  Rickardtcmy  Swnih  if  Sadler  accordingly,  bat  is 
their  character  however  of  solicitors  to,  and  agi»its  of  the 
said  Josfpk  Qvtaccy,  thoogh  as  well  the  said  Isaac  Mm 
Horlock  as  the  said  Messrs.  HichardsoMy  Smitk  if  Sadkr^ 
and  both  in  their  character  of  soheitors  to  the  said  /•  / 
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Harlock^  as  on  their  own  befaaV,  and  on  behalf  of  their  1853. 

said  clients  who  had  so  as  aforesaid  made  advances  to 


Lanb 

the  said  Isaac  John  Horlock,  having  it  at  the  time  in  9. 

contemplation  to  attempt  a  compromise  with  the  Plain-  Horlock. 
tiff  in  respect  of  his  claim,  it  was  deemed  by  them  ex- 
pedient with  reference  thereto  that  the  same  should  be 
retained  in  the  hands  of  the  said  Messrs.  RichtBrdson^ 
Smith  if  Sadler,  until  such  compromise  could  be  effected, 
and  the  said  Joseph  Quincey  allowed  the  same  to  be  re- 
tained by  them  accordingly.'*^ 

The  bin  then  stated  various  matters  for  the  purpose 
of  showing  that  Qtancm^  was  a  trustee  for  the  Plaintiff, 
and  that  he  or  his  estate  was  liaUe  for  the  balance  of 
the  6585/.  1«.  6d,f  after  satisfying  his  own  mortgage : 
chaipng  notice  on  Qmncey  o(  the  Plaintiff's  judgment, 
at  the  time  of  the  payment  to  him  of  the  purchase- 
money  of  HorlocK*8  estate ;  and  this  the  bill  alleged  to 
be  either  direct,  or  if  not  direct,  constructive,  by  reason 
of  Richardson  ^  Sadler  having  notice,  and  being  through- 
out the  transactions  of  the  release  of  April  1847,  and  of 
the  sale  (as  the  bill  alleged),  the  solicitors  of  Qtdncey^ 

The  bin  prayed  a  declaration  that  the  Plaintiff  was 
entitled  to  a  lien  on  the  balance  of  purdnse-money  paid 
to  Quincey^  or  to  Richardson  4r  Sadler ^  as  his  solicitors ; 
that  Quineey  might  be  declared  to  have  been  personaUy 
Hable  to  the  Plaintiff  at  the  time  of  his  death  for  the 
Plaintiff's  daim,  and  for  all  necessary  accounts. 

Horlock  was  admitted  to  be  insolvent ;  the  Defend- 
ants the  Rewsy  the  representatives  of  Quineey,  were 
therefore  the  substantial  Defendants. 

They  by  their  answer  said  they  peiBonally  knew 
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nothing  of  the  matters  alleged.  With  regard  to  Rich- 
ardson ^  Sadler  being  the  solicitors  of  Quincey  in  the 
transactions  referred  to,  the  answer  of  the  Rews  said, 
that  Richardson  ^  Sadler  acted  as  such  solicitors  of  said 
Joseph  Quincey  from  the  time  in  the  said  bill  on  that 
behalf  mentioned,  down  to  the  month  of  January  in  the 
year  1846 ;  and  that  in  said  month  of  January  1846, 
said  Joseph  Quincey  employed  Messrs.  Tustin  ^-  Barlow 
as  his  solicitors,  in  preparing  his  will  and  in  other 
matters  of  business,  except  as  to  his  said  mortgage  on 
the  estates  of  said  John  Isaac  Horlock^  the  payment  of 
which  Defendants  are  informed  and  believe  said  Joseph 
Quincey  obtained  through  said  Messrs.  Richardson^ 
Smith  ^  Sadler ^  as  his  solicitors ;  and  they  believe  and 
admit  that  said  Messrs.  Richardson^  Smith  if  Sadler 
did  act  as  the  solicitors  of  said  Joseph  Quincey ^  in  the 
transaction  of  said  original  transfer  to  him  of  the  securi- 
ties under  which  he  became  such  incumbrancer  as  afore- 
said, and  in  the  sale  to  said  Mr.  Serjeant  Wranghamy 
and  if  any  such  release  as  alleged  was  made,  in  the  trans- 
action of  such  release ;  but  Defendants  cannot  answer  as 
to  their  information  or  otherwise,  whether  such  release 
was  or  not  made.  (Of  the  release  referred  to,  there  was 
no  evidence,  except  a  draft  purporting  to  be  signed ;  this 
was  objected  to,  and  of  course  rejected.)  They  denied 
to  the  best  of  their  knowledge  any  personal  and  actual 
notice  to  Quincey  at  any  time,  of  the  PlaintiflTs  judg- 
ment, or  as  to  what  had  been  done  with  the  balance  after 
paying  Quincey ;  they  denied  that  it  ever  came  to  the 
hands  of  Quincey^  and  they  were  ignorant  to  whom  it 
had  been  paid. 


There  were  three  material  questions  in  the  cause  : — 


First.  Whether  the  PlaintiflTs  security  was  not  upon 
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land,  in  which  case  the  interest  being  plainly  usurious, 
the  charge  was  bad. 

Secondly.  Whether  if  the  security  was  good,  there 
was  any  liability  in  the  Rews. 

Thirdly.  What  was  the  eflTect  of  the  release  of 
1847. 

On  the  first  point,  evidence  was  gone  into  to  show 
that  when  the  Plaintiff  was  applied  to  to  make  further 
advances  beyond  the  298Z.  10s.  and  225Z.  Ss.  6^.,  he 
stated  that  he  should  require  a  warrant  of  attorney  by 
way  of  collateral  security ,  with  any  bills  of  exchange  which 
he  might  discount  for  said  Defendant,  /.  J,  Horlock  ;  and 
the  Plaintifi*  also  stated,  that  he  must  be  at  liberty  to 
enter  up  judgment  upon  such  warrant  of  attorney,  so 
soon  after  the  execution  thereof  as  he  Plaintifi*  might  be 
minded  so  to  do.  The  said  warrant  of  attorney  was  to 
secure  the  debt  then  owing  to  Plaintifi*,  and  any  new 
debts  which  said  Defendant  /.  J.  Sorlock  might  con- 
tract with  him  the  Plaintifi^,  the  whole  not  to  exceed  a 
defined  amount.  The  said  Plaintiff  required  to  be  fur- 
nished with  information  respecting  the  rental,  the  valua« 
lion  of  the  property,  the  incumbrances  thereon,  and  the 
judgments  (if  any)  affecting  said  property,  before  he 
decided  whether  he  would  make  any  further  advance  to 
said  /.  J.  Horlock.  * 
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Lane 
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Horlock. 


The  evidence  on  this  point  did  not  however  go  beyond 
showing  that  the  Plaintiff  inquired  minutely  into  the 
state  of  the  landed  property  of  the  Defendant. 

Mr.  Wigram  and  Mr.  Goodeve^  for  the  Plaintiff,  stated 
the  case,  and  contended  that  Quincey  had  constructive 
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notice  of  the  Plaintiff's  judgment ;  tibat  it  was  deur, 
either  he  had  received  the  surplus  money  produced  by 
the  sale,  after  payment  of  his  own  debt,  or  that  Bichard' 
son  4r  Sadler  as  his  solicitors  had  received  it ;  and  in 
either  case  he  was  liable  as  a  trustee  for  the  Plaintiff. 

0 

On  the  question  of  usury,  they  argued  that  the  Teiy 
point  had  been  decided  in  Lane  v.  Harlock  (a),  and  in 
WitheyY..GUUard(b). 

It  must  appear  on  the  instrument,  itself  that  there 
was  an  intention  to  charge  land;  and  that  did  not 
appear  on  the  warrant  of  attorney  or  defeasance,  in  this 
case.  Here  there  was  no  security  on  land  at  the  time  of 
the  advances ;  the  warrant  of  attorney  was  no  security^ 
but  a  mere  authority  to  do  an  act,  which  in  its  conse- 
quence by  force  of  law  creates  a  security. 

They  cited  Colebrook  v.  Layton  (c),  Saltmarshe  v.  Hev>- 
€tt  (d)y  Connap  v.  Meaks  (e),  Aberdeen  v.  Newland  (/), 
Hawkins  v.  Gathercole  (^). 

Then  with  regard  to  the  release  of  April  1847,  of 
which  the  Defendants  said,  that  if  there  was  such  a  re- 
lease, it  was  a  release  as  to  all  the  lands  of  Horlock: 
that  doctrine  does  not  apply  to  a  judgment.  Brace  y. 
Duchess  of  Marlborough  (A),  Ex  parte  Knott  (i). 


Mr.  W.  M.  JameSy  for  the  Defendant  Horlock. 
First.  The  Plaintiff  expressly  stipulated  for  power  to 


(a)  16LawJoum.Q.B.87; 
and  4  Dowl.  &  Lownd.  408. 
(6)  Ibid,  notis,  p.  424. 

(c)  4  Bam.  &  Add.  578. 

(d)  1  Add.  &  £1.812. 


(e)  2  Adol.  &  £1.  326. 
(/)  4  Sim.  281. 
(jO  1  Sun.  N.  S.  63. 
(h)  2  P.  Wms.  419. 
(t)  11  Yes.;  seep.  617. 
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enter  up  immediate  judgment ;  that  appears  by  the  evi-  1853. 

dence,  aqd  judgment  was  actually  entered  up  within  ^  ' 

twenty-four  hours  of  executing  the  warrant  of  attorney ;  9, 

the  whole  was  substantially  one  transaction,  and  the  Hormjck. 
Plaintiff  clearly  looked  to  the  land  as  his  security. 

Secondly.  The  instrument  does  not  cover  the  parti- 
cular advances  claimed.  (He  referred  to  the  language  of 
the  defeasance).  The  judgment  is  therefore  for  bills 
which  shtdl  be  discounted ;  now,  the  bills  given  in  pay* 
ment  of  the  original  bills,  have  never  been  discounted 
at  all. 

Mr.  Glasse^  for  the  RewSy  contended  that  no  notice 
whatever  was  proved  against  Quince^. 

It  did  not  appear  that  Richardson  ^  Sadler  were  his 
solicitors  at  the  time  of  the  alleged  release,  for  there  was 
in  fact  no  evidence  that  thare  was  ever  any  such  release ; 
they  were  his  solicitors  in  the  matter  of  his  own  mort- 
gage, and  of  the  sale  to  Serjeant  Wrangham ;  but  that 
did  not  fix  Qudncey  with  notice  of  the  Plaintiff's  judg- 
ment. 

He  referred  to  Barringion  v.  Collis(a\  the  13th 
sect,  of  1  &  2  Vict,  c  110,  and  to  RoUeston  v.  Mor» 
ton  (fi).  The  Act  of  Victoria  gives  a  specific  charge  on 
the  land,  and  the  warrant  of  attorney  gives  the  creditor 
an  inunediate  power  of  creating  such  a  charge. 

As  to  the  case  iMne  v.  Horlockj  cited  by  the  Plaiatiff, 
it  does  not  appear  from  the  report  that  the  circumstaticee 
here  shown,  were  brought  before  the  Court. 

(a)  8  Law  Joum.  175.  {b)  1  Dm.  &  War.  171. 
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1S53.  In  Bette  t.  Bidgood  (a).  Lord  Temterden  laid  down  the 

Lanb  ^^''  ^^^  ^^^  '^'^  °^^  ^^  '^^^  ^^  ^'^  form  aod  words,  bot 

V.  at  the  substance  oX  the  transaction. 
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With  him,  Mr.  dams. 

There  are  two  principal  points  :  First,  whether  Uie 
transaction  is  within  the  statute.  Second,  whether  the 
bills  in  respect  of  which  the  claim  is  Uiade,  are  within  the 
warrant  of  attorney. 

Now,  on  the  first  point,  before  the  statute  of  Vktcm^ 
the  question  of  usurious  charges  on  land  was  reguhted 
by  the  statute  of  Anne^  which  avoided  the  contract ;  the 
case  of  Thibault  v.  Gibson,  (b)  shows  the  effect  of  the 
statute  of  Victoria  on  the  statute  of  ^nii^.  Was,  then, 
this  transaction  within  the  provision  of  the  statute  of 
Victoria?  The  taking  the  warrant  of  attorney  and 
entering  up  judgment  was  one  continuous  transaction; 
it  was  intended  and  stipulate  that  judgment  should  be 
entered  up  immediately,  and  it  was  so  in  fact. 

He  referred  also  to  Hodgkinson  v.  Wyatt  (c). 

Hawkins  v.  Gathercole  has  no  application  ;  what  ins 
decided  in  that  case  was,  that  if  the  statute  of  Victcm 
gives  a  charge,  that  must  be  carried  into  effect ;  and  if 
carr}'ing  it  into  effect  is  inconsistent  with  the  provisions 
of  the  statute  of  Elizabeth^  that  is  pro  fanto  repealed. 
But  no  such  consequence  follows  here.  It  is  quite  con- 
sistent with  a  judgment  generally  being  a  charge,  that 
it  should,  if  tainted  with  usury,  be  void  under  the  Usuij 
Act. 

(fl)  7  Bam.  &  Cress.  453.  {b)  U  Mee.  &  Wels.  Sa 

(c)  4  Q.  B.  749. 
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On  the  second  point  he  commented  on  the  language 
of  the  defeasance,  as  showing  that  only  future  bills  dis- 
counted were  contemplated  ;  then  the  transaction  as  to 
the  bills  given  after  the  warrant  of  attorney,  was  not  a 
discount ;  the  money  had  been  advanced  on  the  original 
bills ;  they  were  not  paid ;  and  the  subsequent  bills 
were  taken  instead  of  payment  of  the  principal  and 
interest  due;  there  was  nothing  like  discount  in  the 
transaction. 
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Lane 

V, 
HORLOCX'. 


Mr.  Goodeve  replied. 

JLane  v.  Horlocky  in  the  Queen's  Bench,  was  this  very 
ease,  the  same  instruments  and  the  same  facts;  but  if  that 
were  not  so  as  to  the  facts,  it  is  not  the  facts,  dehors  the 
instrument,  that  you  must  look  at,  but  the  nature  of  the 
instrument.  Now  there  was  no  judgmenjb  given  at  the 
time  of  the  advance,  but  only  a  warrant  of  attorney : 
that  is  not  of  itself  a  charge ;  therefore  the  advance  was 
not  made  on  the  security  of  lands ;  something  required 
to  be  done  to  create  a  security  by  virtue  of  the  warrant 
of  attorney,  which  might  or  might  not  be  done.  Sup- 
pose the  Plaintiff  on  the  day  he  took  the  warrant  of 
attorney  had  died,  without  having  entered  up  judg- 
ment and  before  judgment  entered  up  by  his  repre- 
sentatives, the  estates  had  been  sold ;  clearly  a  judg- 
ment after  entered  up,  would  have  been  no  charge  on  the 
lands. 


The  cases  on  charging  benefices  apply ;  Hawkins  v. 
Gathercole  shows,  that  although  a  warrant  of  attorney 
gives  power  ultimately  to  obtain  a  charge  on  a  benefice, 
it  is  not  within  the  statute  expressly  forbidding  the 
charging  of  a  benefice. 
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In  Hodffkinstm  ▼.  Wyattj  cited  for  the  Defendants,  the 
warrant  of  attorney  showed  on  the  face  of  it  that  it  was 
intended  to  charge  the  \a,nd. 

On  the  second  point,  that  the  bills  were  not  within 
the  warrant  of  attorney  and  defeasance. 

Can  such  an  intention  as  that  requisite  for  the  con- 
struction contended  for,  be  imputed  to  the  parties!  Can 
it  be  inferred,  unless  it  is  expressed  beyond  all  doabt,  that 
they  did  not  intend  the  warrant  of  attorney  to  cover  the 
original  bills !  If  they  did  not,  then  there  was  no  secuntj 
whatever  for  the  advances  except  the  bills  themselveB; 
but  on  the  language  of  the  defeasance  itself,  the  true  ooo- 
stniction  is,  not  that  the  security  is  for  bills  which  shall  be 
hereafter  made  and  discounted^  but  for  money  which  shall 
hereafter  be  due  on  bills  which  shall  be  made  and  di»- 
counted,  that  is,  money  hereafter  due  on  bills,  whether 
now  made  or  hereafter  made.  Besides,  even  if  that  were 
not  so — if  only  the  future  bills  were  in  contempIatioD, 
the  bills  given  after  the  warrant  of  attorney  were  a  dis- 
count transaction  ;  the  money  originaUy  advanced  was  a 
discount ;  the  money  never  was  paid ;  the  giving  up  the 
old  bills  and  taking  new  ones,  was  but  a  continuatioa 
of  the  original  discount  transaction. 

On  the  9th  of  July^  the  Vice-Chanckllob  delivered 
the  following  judgment: — 

In  October  1843,  Lane  was  the  holder  of  two  bills 
which  had  been  drawn  by  him  upon  and  accepted  by 
Horlock;  one  for  298/.  10^.,  which  had  fallen  due  on  the 
25th  July  preceding,  and  the  other  for  225/.  6s.  6d^ 
which  would  not  fall  due  till  the  llth  November  follow- 
ing.     Horlock  was  the  owner  in  fee  of  certain  real 
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estates  of  considerable  value,  but  heavily  mortgaged;  and  1 853. 

the  interest  of  the  mortgages  having  iallen  in  arrear,  Lanb 

and  Harlock  being  in  embarrassed  circumstances  and  ua-  v. 

able  to  discharge  the  arrears,  the  mortgagees  threatened  Horjuock« 
to  proceed  to  a  sale  of  the  estates.  In  this  dilemma, 
Horloch  requested  his  solicitor,  Mr.  Foster^  to  procure 
him  an  advance  of  money  sufficient  to  enable  him  to  dis- 
charge the  arrears  of  interest,  and  save  his  estates  from 
being  sold.  Accordingly,  on  the  21st  October,  Foster 
saw  Lane,  and  aj^lied  to  him  to  advance  money  to  Hor- 
loch to  enaUe  him  to  pay  the  arrears  of  interest  on  the 
mortgages.  Lane  said,  that  for  any  further  advance,  he 
must  have,  in  addition  to  any  bills  he  might  discount,  a 
warrant  of  attorney  on  which  judgment  might  be  imme- 
diately entered  up  and  registered,  to  secure  the  payment 
of  such  bills  as  he  mi^t  then  discount,  and  the  two  for- 
mer bills,  and  any  further  bills  he  might  thereafter  dis- 
doont  for  Harlock^  not  to  exceed  in  the  whole  a  sum  to  be 
defined ;  but  that,  prior  to  deciding  whether  he  would 
discount  any  further  bills,  he  must  be  furnished  with  a 
copy  of  HarloclCs  rental,  and  the  valuation  of  the  pro- 
perty (i.  e.  the  landed  estates),  and  the  amount  of  all  inr 
cumbrances  thereon ;  and  that  Foiter  must  write  to  him 
to  inform  him  whether  there  w^re  any  and  what  judg- 
menta  against  Horlocky  and  the  exact  amount  of  the 
money  he  was  required  to  lend.  Foster  accordingly  very 
shortly  afterwards  sent  to  Itone  the  copy  of  the  rental  and 
valuation,  and  informed  him  there  were  no  unsati^ed 
ju^[ments.  On  the  23rd  October,  Foster  caUed  again  on 
Lane^  and  went  through  (with  him)  the  rental  and  valu- 
ation of  HorlocKs  landed  estates,  and  the  then  existing 
incumbrances  thereon;  and  after  such  examination.  Lane 
agreed  to  lend  the  required  sum,  and  requested  Foster  to 
let  him  know  the  exact  sum  wanted,  which  Foster  ac- 
cordingly did.    The  amount  to  be  advanced  was  800/. 
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On  the  25th  October,  Horlock  and  Foster  went  together 
to  Lane^  who  produced  to  Horlock  a  cash  account  which 
Horlock  perused  and  signed.  And  thereupon  Lane  ad- 
vanced Horlock  the  800/.,  and  Horlock  accepted  three 
bills  drawn  upon  him  by  Lane,  each  dated  the  same  2odi 
October,  and  payable  three  months  after  date,  for  sums 
amounting  to  1528/.  7s.  6e/.,  and  executed  a  warrant  of 
attorney  to  confess  judgment  against  him  in  the  Coait 
of  Queen^s  Bench  in  a  sum  of  4000/.,  with  a  defeasance 
declaring  that  it  was  to  secure  payment  of  any  sum  not 
exceeding  2000/.,  which  should  at  anytime  thereafter  be 
due  to  Lane  upon  any  bills  or  notes  which  should  be 
made,  di*awn,  or  accepted  by  Horlock^  and  discounted 
for  him  by  Lane.  The  sum  of  1528/.  7s.  6d.,  for  which 
the  three  bills  were  given,  was  made  up  by  debiting 
Horlock  with  the  800/.  then  advanced,  and  three 
months"  interest  thereon  at  the  rate  of  60/.  per  cent,  per 
annum,  and  with  the  two  prior  bills,  and  three  months* 
interest  thereon  at  the  same  rate  of  60/.  per  cent,  per 
annum,  and  with  the  expense  of  the  warrant  of  attorney 
and  stamps,  but  giving  liim  credit  for  4/.  as  a  rebate  of 
interest  on  the  former  bill,  not  then  due,  for  the  seven- 
teen days  which  that  bill  had  still  to  run.  And  this 
appeared  on  the  face  of  the  account  rendered  to  Hor- 
lock. On  the  following  day  (26th  October),  judgment 
was  entered  up  by  virtue  of  the  warrant  of  attorney  and 
registered.  The  three  bills  fell  due  on  28th  Januaiy, 
181?4;  but  two  days  before  (26th  January),  three  new 
bills  were  drawn  by  Lane  upon  and  accepted  by  Horlock, 
by  way  of  renewal  of  the  three  bills  then  about  to  fall 
due.  They  were  dated  26th  January,  1844,  for  sums 
amounting  to  1754/.  14^.  6e/.,  and  payable  at  three 
months  after  date.  The  effect  of  these  new  bills  was 
to  carrj^  on  the  rate  of  interest  on  the  three  former  bills 
for  three  months  more^  at  the  rate  of  60/.  per  cent,  per 
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annum.      The  three  new  bills  fell  due  on  the  29th  April  1853. 

1844,  and  were  not  paid.      On  the  1st  June   1844,  Lane 

Lane  drew  and   Horhck   accepted    another    bill  for  v, 

175/.  12*.  6d.  at  three  months  after  date.  This  was  for  Horlock. 
interest  on  the  1754/.  14s.  6d.  And  on  the  4th  July 
1844,  Horlock  accepted  another  bill  at  three  months  for 
351/.  6«.  6</.,  which  was  ako  for  interest.  The  aggre- 
gate of  these  five  biUs  is  2281/.  13s.  6c/. ;  and  none  of 
the  bills  have  been  paid.  In  November  1846,  Horlock 
took  proceedings  in  the  Court  of  Queen's  Bench,  to  set 
aside  the  judgment,  on  the  ground  that  the  whole  trans- 
action was  void,  by  reason  of  the  proviso  in  the  stat.  2  & 
3  Vict.  c.  87.  The  Court,  upon  argument  of  the  rule, 
refused  to  set  aside  the  judgment :  Lane  v.  Horlock(a). 
In  April  1847,  Horlock  sold  a  part  of  his  estates,  and 
the  proceeds  of  the  sale  were  applied  to  pay  off  one  of 
the  early  mortgages.  Lane  joined  in  the  conveyance  to 
the  purchaser.  In  November  1848,  a  Mr.  Quincey^  who 
was  a  mortgagee  of  HorhcfCs  estate  prior  to  Lan^s 
judgment,  with  a  power  of  sale,  sold  the  estate  to  Mr. 
Serjeant  Wrangham  for  a  large  sum  of  money,  out  of 
which  the  mortgages  prior  to  Quincetfs  were  paid  off, 
and  the  residue  was  paid  to  Quincey.  The  Plaintiff 
Lane  alleges  that  this  residue  was  much  more  than 
sufficient  to  satisfy  what  was  due  to  Quincey  on  his 
mortgage ;  that  Quincey  had  notice  of  Lanfs  judgment ; 
and  that  he  ought  to  have  applied  the  surplus,  after  sa- 
tisfying his  own  mortgage,  in  satisfying  Lanis  judgment, 
to  the  extent  of  2000/.  Quincey  has  since  died ;  and 
the  bill  in  this  case  is  filed  by  Lane  against  Horlock  and 
the  executors  of  Quincey,  praying  a  declaration  that  the 
Plaintiff  is  entitled  by  virtue  of  his  judgment  to  a  lien 
on  the  surplus  which  remained  of  the  purchase-money 
received  by  Quincey,  after  satisfying  the  several  mort- 

(a)  16  Law  Journ.  Q.  B.  87  ;  4  Dowl.  &  Lownd.  408. 
Vol.  I.     N.  S.  R  R 
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1853.  gi^es,  including  Q«tjic«y^«  mortgage ;  and  a  decIaratio& 

tJ.  that  Quincey  was  personally  liable  to  pay  Plaintiff  the 

V,  amount  of  such  lien ;  and  the  relief  which  would  be  cod- 

HoRLOcK.  sequential  on  those  declarations. 

The  principal  questions  arising  in  the  case  (though 
other  questions  have  been  raised  in  argument),  are 
whether  Lane  was  entitled  by  virtue  of  the  judgment  to 
a  lien  or  charge  upon  Horlock^s  landed  estates  for  the 
amount  due  on  the  bills,  not  exceeding  2000/.,  and  whe- 
ther he  is  entitled  to  the  assistance  of  this  Court  to  en- 
force such  lien  against  the  proceeds  of  the  sale  of  thoee 
estates. 

That  the  transaction  is  such  as  would  be  altogether 
void  for  usury  under  the  statute  of  Anne,  there  can  be  no 
question,  nor  had  the  Plaintiff^s  counsel  suggested  inj- 
thing  to  the  contrary.  Their  whole  contention  has  hem 
that  the  effect  of  the  statute  of  2  &  3  Vict.  c.  37,  is 
such  as  to  entitle  the  Plaintiff  to  the  relief  he  prays. 

There  were  two  previous  statutes,  exempting  certam 
bills  and  promissory  notes  from  the  effect  of  the  usury 
laws.     The  first  was : 

The  3  &  4  Will.  4,  c.  98,  s.  7,  (August  1833),  hmg 
an  Act  for  conferring  certain  privileges  on  the  Bank  of 
England.  And  the  7th  section  enacts,  ^  That  no  bill  of 
exchange,  or  promissory  note,  made  payable  at  or  within 
three  months  after  date,  or  not  having  more  than  three 
months  to  run,  shall,  by  reason  of  any  instrument  takeo 
then  or  secured  thereby,  or  any  agreement  to  pay  or 
receive  or  allow  interest  in  discounting,  negotiating, 
or  transferring  the  same,  be  void ;  nor  shall  the  liability 
of  any  party  to  any  bill  of  exchange  or  promissory  note 
be  affected  by  reason  of  any  statute  or  law  in  force,  for  • 
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the  prevention  of  usnry.^    And  it  exempts  parties  from 
penalties. 

The  other  previous  statute  was  7  Will.  4  &  1  Vict. 
c.  80,  (July  1837),  which  enacts  in  the  same  terms 
with  respect  to  bills  or  notes  made  payable  at  or  within 
twelve  months  from  the  date,  or  not  having  more  than 
twelve  months  to  run. 
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In  1839,  was  passed  the  stat.  2  &  3  Vict.  c.  37,  on 
the  construction  of  which  the  present  case  turns.     This 
statute  introduced  a  new  element  into  the  law  of  usury ; 
for  it  not  only  enacted,  that  no  bill  or  note  not  having 
more  than  twelve  months  to  run,  but  that  no  contract 
whatever,  should  be  void  for  usury ;  subject,  however,  to 
an  iraporUmt  proviso.     The  language  of  the  Act  is, 
^^  That  no  bill  of  exchange,  or  promissory  note,  made 
payable  at  or  within  twelve  months  after  the  date  there- 
of, or  not  having  more  than  twelve  months  to  run,  nor 
any  contract  for  the  loan  or  forbearance  of  money  above 
the  sum  of  10/.,  shall,  by  reason  of  any  interest  takeH 
thereon  or  secured  thereby,  or  any  agreement  to  pay,  or 
receive,  or  allow  interest  in  discounting,  negotiating,  or 
transferring  any  such  bill  of  exchange  or  promissory  note, 
be  void,  nor  shidl  the  liability  of  any  party  to  any  such 
bill  of  exchange  or  promissory  note,  nor  the  liability  of 
any  person  borrowing  any  sum  of  money  as  aforesaid,  be 
aflected  by  reason  of  any  law  or  statute  in  force  for  the 
prevention  of  usury.''     (Then  follow  words  exempting 
parties  from  the  penalties  of  usury ;  and  then  comes  the 
proviso).     "  Provided  always,  that  nothing  herein  con- 
tained shall  extend  to  the  loan  or  forbearance  of  any 
money  upon  security  of  any  lands,  tenements,  or  here- 
ditaments, or  Bxxj  estate  or  interest  therein." 

bb2 
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The  first  question  then  for  determination  is,  whether 
the  transaction  of  October  1843,  was  in  fact  a  loan  w 
forbearance  of  money  on  the  security  of  Horlock's  land, 
as  the  Defendants  insist  that  it  was.  If  it  was,  there 
can  be  no  doubt  that  the  Plaintiff  cannot  be  entitled  to 
the  relief  he  seeks  by  this  bill. 


Now,  in  Withy  v.  Gilliard  (a),  where  money  was 
lent  at  more  than  5/.  per  cent,  interest  on  the  security 
of  a  bill,  and  of  a  warrant  of  attorney  to  confess  judg- 
ment, and  no  mention  whatever  was  made  of  the  borrow- 
er's land  at  the  time  of  the  transaction,  and  judgment 
was  forthwith  entered  up,  the  Court  of  Queen's  Bench 
refused  to  set  aside  the  warrant  of  attorney. 

If  then  the  Plaintiff,  when  applied  to  for  the  loan,  had 
simply  required  a  warrant  of  attorney  in  addition  to  the 
bills,  and  nothing  had  passed  on  the  subject  of  HorhcHt 
landed  estates,  then  on  the  authority  of  Withy  v.  6tl- 
liard^  the  warrant  of  attorney  and  the  judgment  entered 
up  thereunder  would  not  be  impeachable  under  the  pro- 
viso in  the  Act.  On  the  other  hand,  if  the  Plaintil^ 
when  applied  to  for  the  loan,  had  said,  "  I  will  lend  you 
the  money,  provided  you  will  give  me,  in  addition  to 
bills,  the  security  of  HorlocK's  lands,  such  security  to  be 
effected  by  means  of  a  warrant  of  attorney  to  confess 
judgment,  upon  which  I  may  forthwith  enter  up  judg- 
ment, and  so  obtain  a  charge  upon  his  lands/'  I  think 
it  is  equally  clear,  having  regard  to  the  decided  cases, 
and  the  reasons  given  for  those  decisions,  that  in  that 
case  it  would  have  been  held  to  be  a  loan  of  money  on 
the  security  of  land,  within  the  meaning  of  the  proviso 


(o)  4  Dowl.  &  Lownd.  P.  C.  424,  note. 
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m  the  Act.  Neither  of  those  two  supposed  cases  cor- 
responds precisely  with  the  present  case,  with  respect  to 
what  passed  between  the  parties ;  for  on  the  one  hand  v. 

HorlocVs  lands  were  made  the  subject  of  discussion  Horlock. 
between  Foster  and  Lane  in  negotiating  the  loan ;  nay, 
more,  Lane^  before  deciding  whether  he  would  advance 
any  money  at  all,  required  to  be  furnished,  and  was 
furnished,  with  further  information  as  to  the  rental  and 
valuation  of  Horlock^s  lands,  and  the  incumbrances 
thereon  ;  but  on  the  other  hand,  not  a  word  was  actually 
said  by  either  party,  importing  that  the  money  was  to 
be  lent  on  the  security  of  the  lands.  According  to  the 
evidence  in  the  cause,  what  passed  between  Foster  and 
Lane  was  in  substance  this  :  Foster^  in  applying  to  Lane, 
for  the  loan,  spoke  of  HorlocJcs  landed  estates,  partly 
(as  he  says),  because  the  loan  was  required  to  pay  the 
interest  on  the  charges,  and  partly  to  satisfy  Lane  that 
Borlock  was  a  man  of  stability,  and  had  the  means  of 
repaying  the  money  which  should  be  advanced;  and 
these  (he  says)  were  his  only  objects  for  alluding  to  the 
landed  estates.  And  Foster  adds,  that  he  gave  the 
Plaintiff  the  information  respecting  the  particulars  of 
the  landed  property,  to  enable  Lane  to  verify  his  state- 
ment as  to  Horlock's  responsibility.  And  further,  that 
the  final  arrangement  was,  that  Lane  should  make  the 
advance  on  the  bills,  with  the  warrant  of  attorney  as  a 
collateral  security ;  but  the  security  to  be  given  to  Lane 
was  not  in  any  manner  based  upon  any  arrangement  or 
stipulation  for  charging  Horlock' s  landed  estates  with 
the  money  to  be  advanced.  The  Plaintiff  Lane  was 
examined  himself  as  a  witness,  and  he  states  in  his  depo- 
sition, that  Foster  told  him  that  Horlock's  estate  would 
be  sold  by  the  mortgagees,  unless  he  could  get  about 
800/.  to  pay  the  interest  in  arrear ;  that  nothing  was 
said  by  Foster j  on  the  occasion  of  the  proposal  for  the 
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advance  being  made,  respecting  HctIocVm  estates  being 
a  security  for  the  advance.  And  he  says,  that  his  object 
in  requiring  the  information  as  to  the  particulars  of  the 
estate  and  charges  thereon,  was  to  enable  him  to  judge 
whether,  if  the  estates  were  sold,  ELcrlock  would  have 
sufficient  surplus  to  pay  him  {Lamt)  what  he  owed. 


Now^  when  it  is  considered  that  by  the  Act  of  1  &  2 
Vict.  c.  110,  s.  13,  a  judgment  operates  as  a  chuge 
upon  all  the  lands  of  the  person  against  whom  it  is 
entered  up,  and  the  judgment  creditor  is  to  have  the 
same  remedies  as  if  such  person  had  agreed  in  writiif 
to  charge  the  lands,  I  confess  it  does  appear  to  me,  to 
say  the  least,  extremely  questionable  whether  I  ought  to 
hold  that  a  man  who  is  about  to  lend  money  to  another 
at  usurious  interest,  and  who,  before  he  agrees  to  lend 
the  money,  requires  to  be  furnished  with  all  the  parti- 
culars  of  the  borrower'*s  landed  estates,  their  rental  and 
valuation,  and  the  amount  of  the  existing  charges  and 
incumbrances  thereon,  and  who,  when  he  has  investi- 
gated and  satisfied  himself  upon  all  those  heads,  lends 
the  money  on  the  security  of  a  warrant  of  attorney,  upoa 
which  he  may  forthwith  enter  up  judgment,  which  judg- 
ment when  entered  up  will  be  a  charge  upon  those  very 
estates  as  complete  as  if  the  borrower  had  actually  agreed 
to  charge  them,  is  entitled  to  claim  the  benefit  of  thit 
charge,  merely  because,  knowing  (as  Lant  says  he  knew) 
that  a  charge  upon  lands  would  be  void,  he  took  the 
precaution  in  the  negotiation  to  abstain  most  carefully 
from  speaking  in  direct  and  express  language  of  a  se- 
curity on  land.    I  cannot  help  thinking  that  the  efiect  of 
such  a  decision  would  be  to  authorize  a  gross  and  pal- 
pable evasion  of  the  positive  prohibitions  of  the  L^isla- 
ture.     The  professed  usurer,  of  course,  takes  especial 
care  to  be  armed  at  all  points  with  respect  to  the  usury 
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laws ;  and  if,  by  simply  guarding  his  lips  from  uttering  1853. 

the  words  "  security  on  land,*^  he  may  stipulate  for  that  Lanb 

which  the  very  next  day  or  hour  gives  him  a  direct  r. 

charge  upon  land,  the  clear  and  express  intention  of  the  Horlock. 
Legislature  may  be  violated  at  his  pleasure  by  a  flimsy 
evasion.  I  feel  a  strong  impression  that,  if  I  were  en- 
tirely unfettered  by  any  decision  on  the  point,  I  should 
arrive  at  the  conclusion,  that  if  an  agreement  made  in 
express  terms  to  give  as  part  of  the  security  for  the  loan 
a  charge  upon  land  is  within  the  proviso  of  the  statute  of 
2  &  3  Vict.  c.  37  (as  it  clearly  is),  an  agreement  made, 
after  a  careful  investigation  by  the  lender  of  the  rental 
and  value  of  the  borrower's  landed  estates,  and  the  in- 
cumbrances aSecting  them,  to  give  as  part  of  the  security 
for  the  loan  that  which  the  law  declares  to  be  a  charge 
upon  the  land,  ought  to  stand  upon  precisely  the  same 
footing ;  and  that  a  court  cff  justice  ought  not  to  suffer 
itself  to  be  blinded  to  the  truth  of  the  case  by  the  shallow 
pretence,  that  the  lender  only  required  the  information 
as  to  the  borrower  s  landed  estates  in  order  to  be  satisfied 
that^  if  the  estates  should  be  sold,  the  borrower  would 
have  a  sufficient  surplus  of  the  proceeds  of  the  sale  left, 
after  paying  the  mortgagees,  to  enable  him  to  repay  the 
loan. 

0 

This  case,  however,  came  before  one  of  the  learned 
Judges  of  the  Court  of  Queen's  Bench,  on  the  attempt 
made  by  Horlock  in  1846  to  set  aside  the  judgment. 
The  case  is  reported  in  4  JDotcl  §•  Lowndes^  Pr.  Ca.  408, 
and  16  Law  Joum.  Q,  B.  p.  87.  The  learned  Judge 
refused  to  set  it  aside.  He  stated,  indeed,  that  it  ap- 
peared pretty  clearly  from  the  affidavits,  that  though 
the  loan  was  secured  by  bills,  Lane  would  not  have  made 
it  unless  he  had  ascertained  that  Horlock  was  possessed 
of  landed  property,  nor  unless  Horlock  had  consented  to 
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1853.  give  the  warrant  of  attorney  which  authorized  the  en* 

tering  up  of  a  judgment  immediately.  (I  may  obeerre^ 
that  a  great  deal  more  appeared  from  the  affidayiis  than 
that  Laoit  merely  ascertained  that  Horlock  was  possessed 
of  hinded  property.)  But  the  grounds  on  which  the 
learned  Judge  based  his  decision  were,  first.  That  thoagh 
the  judgment  which  might  be  entered  up  hy  virtue  of 
the  warrant  of  attorney  would  be  a  charge  on  the  kods, 
the  warrant  of  attorney  itself  contained  no  refereooe 
whatever  to  the  hinds,  but  merely  authorized  judgment 
to  be  entered  up  immediately ;  and  secondly,  That  if  an 
action  had  been  brought  upon  the  bills  after  they  fell 
due,  and  the  Plaintiff  had  forborne  upon  receiving  a  cog- 
novit authorizing  immediate  judgment,  with  stay  of  exe- 
cution, it  could  not  be  contended  that  that  case  would  be 
within  the  proviso,  and  the  forbearance  upon  the  securi^ 
of  lands.  With  unfeigned  deference  for  every  opinioa 
expressed  by  that  learned  Judge,  I  must  frankly  confess 
that  neither  of  these  grounds  is  satisfactory  to  my  mind. 
With  respect  to  the  first  (viz.  that  the  warrant  of  attor 
ney  itself  contained  no  reference  to  land),  I  would  ob- 
serve, that  supposing  the  proposal  and  treaty  for  the 
loan  to  have  proceeded  from  first  to  last  on  the  basis  of 
its  being  made  on  the  security  of  Horlock* s  lands,  and 
that  Lane  had  examined  into  the  rental  and  valuation 
thereof  and  the  incumbrances  thereon,  and  had  even  in- 
vestigated Horloclcs  title,  just  as  an  intended  mortgagee 
would  do,  but  Laney  being  aware  that  an  actual  mort- 
gi^e  would  be  void,  had  stipulated  that  the  security  on 
the  land  should  be  effected  by  means  of  a  warrant  of 
attorney  to  confess  judgment — I  cannot  think  it  could 
be  successfully  contended  that  such  a  transaction  did  not 
come  within  the  meaning  of  the  proviso  in  the  Act ;  and 
yet,  the  warrant  of  attorney  itself  would  equally  contain 
no  reference  whatever  to  land.    And  with  respect  to  the 
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second  ground  (that  if  an  action  were  brought  on  the  1853. 

bills  after  they  fell  due,  there  would  be  no  illegality  in  Lank 

taking  a  cognovit  authorizing  the  entering  up  judgment  v, 

immediately,  and  upon  those  terms  forbearing  to  prose-      Hori-ock. 

cute  the  action),  the  answer  is>  that  in  that  case  the 

agreement  to  give  a  judgment  is  no  part  of  the  original 

contract  or  arrangement  under  which  the  lender  agreed 

to  advance  the  money  or  forbear  its  payment,  but  the 

cognovit  is  given  in  respect  of  a  debt  valid  by  law,  and 

actually  become  due  and  payable;  and   indeed  there 

would  be  nothing  to  prevent  the  creditor  in  that  case 

from  taking  an  actual  mortgage  of  land  for  that  debt. 

I  have  felt  bound  to  state  why  I  cannot  concur  in  the 

reasons  upon  which  Lane  v.  Horlock  was  decided  at 

common  law.     At  the  same  time,  I  should  feel  great 

hesitation  in  deciding  the  present  case  on  a  ground  which 

would  conflict  with  the  opinion  of  so  eminent  and  learned 

a  Judge.    I  therefore  turn  to  the  consideration  of  another 

ground  upon  which  I  think  the  Plaintiff  is  not  entitled  to 

the  relief  he  prays,  resting  upon  what  I  conceive  to  be 

the  true  construction  of  the  Act,  which  construction,  if 

adopted,  is  consistent  with — I  will  not  say  all  the  reasons 

and  dicta — ^but  with  the  actual  decisions  in  all  the  cases 

in  which  the  Courts  of  law  have  refused  to  set  aside  the 

judgments,  including  Lane  v.  Horlock. 

It  might  be  inferred  from  some  of  the  cases,  that  an 
opinion  had  prevailed  that  if  part  of  the  security  given 
for  a  loan  of  money  at  more  than  5/.  per  cent,  interest 
was  the  security  of  land,  the  proviso  in  the  statute  had 
the  effect  of  rendering  void  not  only  the  security  of  the 
land,  but  the  whole  contract,  bills  and  all.  When  some 
of  those  cases  were  cited  in  the  course  of  the  argument, 
it  struck  me  that  this  could  not  have  been  the  intention 
of  the  Legislature.   It  occurred  to  me  that  the  intention 
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Court  of  the  highest  authority,  which  justifies  this  view 
of  the  construction  of  the  Act.  It  is  the  case  of  Ex 
parte  WarriTigtoriy  re  Leake^  17  Jur.  430,  which  came 
before  the  Lords  Justices,  sitting  in  Bankruptcy.  The 
facts  were,  that  Leake  gave  to  Warrijigton  promissory 
notes  to  secure  sums  of  money  advanced  to  him  by  War- 
rington^  with  6/.  per  cent,  interest;  and  at  the  same 
time  that  each  note  was  given,  an  agreement  was  made 
that  Leake  should  secure  the  money  advanced  by  a 
mortgage  or  charge  on  certain  real  estates  of  which 
Leake  was  lessee ;  and  such  mortgages  were  executed 
according  to  the  agreement.  Leake  became  bankrupt, 
and  WarrtngtovLS  claim  to  prove  the  amount  of  the  notes 
having  been  rejected  by  the  Commissioner,  on  the  ground 
of  usury,  he  appealed  to  the  Lords  Justices,  and  their 
Lordships  reversed  the  decision  of  the  Commissioner, 
and  admitted  the  proof  on  the  notes.  In  giving  judg- 
ment. Lord  J.  Turner^  after  reading  the  clause  in  the 
Act,  with  the  proviso,  thus  expressed  himself  (p.  432):— 
*'  The  enactment  therefore  clearly  validates  the  notes, 
(&c.  &c.  to)  In  my  opinion,  therefore,  these  bills  are 
valid,  and  must  be  admitted  to  proof."  Lord  J.  K.  Bruce 
expressed  his  concurrence.  Here,  then,  is  a  clear  judicial 
assertion  of  the  principle  that  the  proviso  in  the  Act  was 
not  intended  to  invalidate  the  whole  transaction,  but  to 
invalidate  it  so  far,  and  only  so  far,  as  relates  to  the  se- 
curity on  land.  To  this  principle  I  mean  to  adhere  in 
deciding  the  present  case,  being  satisfied  that  such  is  the 
sound  and  rational  construction  of  the  Act,  and  the  only 
construction  which  really  effectuates  the  intention  of  the 
Legislature.  Adopting,  then,  this  construction,  it  appears 
to  me  to  follow,  that  in  every  case  in  which  money  is 
lent  at  more  than  5/.  per  cent,  interest  upon  bills  and 
other  securities,  not  being  the  security  of  land,  and  also 
on  the  security  of  land,  a  Court,  whether  of  law  or  equity, 
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1853.  is  bound  to  uphold  the  transaction  as  to  every  part  of  it, 

except  only  as  to  the  security  on  land,  and  that  it  is 
equally  bound  to  refuse  its  assistance  to  the  creditor  to 
enable  him  to  enforce  the  security  on  land ;  and  that 
supposing,  for  example,  a  loan  to  be  made  at  more  than 
6/.  per  cent,  interest,  and  the  parties  to  agree  that  it 
shall  be  secured  by  a  bill  or  note  not  having  more  than 
twelve  months  to  run,  and  by  a  deposit  of  goods,  and  also 
by  a  mortgage  so  charged  on  land,  the  transaction  ought 
to  be  supported  so  far  as  relates  to  the  bill  or  note,  and 
the  security  on  the  goods,  because  so  far  it  is  expresslj 
authorized  by  the  Act ;  and  the  transaction  ought  to  be 
held  void  so  far,  and  only  so  far,  as  relates  to  the  security 
on  land,  because  that  is  expressly  prohibited  by  the  Act 
Now,  the  nature  and  effect  of  a  judgment  is  such,  that  it 
is  capable  of  being  enforced  either  against  the  person  or 
the  goods  or  the  lands  of  the  party  against  whom  it  is 
entered  up.  If,  then,  a  judgment  is  one  of  the  securities 
agreed  upon  between  the  lender  and  borrower  on  the 
occasion  of  a  loan  of  money  at  more  than  5/.  per  cent 
interest,  it  is  perfectly  consistent  with  the  Act  of  Par- 
liament that  the  judgment  creditor  should  enforce  it  by 
execution  against  the  person  of  the  debtor  or  against  his 
goods ;  but  it  is,  in  my  opinion,  inconsistent  with  the 
Act  that  he  should  enforce  it  against  the  lands  of  the 
debtor.  The  judgment  itself  is  valid,  because  the  cre- 
ditor may  use  it  in  a  manner  and  for  a  purpose  authorized 
by  the  Act ;  but  the  creditor  ought  not  to  be  assisted  in 
using  it  as  a  charge  upon  the  debtor's  land,  for  that  is 
what  the  Legislature  intended  to  prevent. 

In  this  case,  the  Plaintiff  comes  to  the  Court  and  asks 
for  its  assistance  to  enable  him  to  enforce  against  the 
land  of  Horlock  (or,  which  is  the  same  thing,  against  the 
proceeds  of  the  sale  of  the  land,)  the  judgment  which  was 
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one  of  the  securities  agreed  to  be  given  on  the  occasion 
of  his  lending  the  money  to  Horlock^  at  60  per  cent, 
interest.  And,  in  my  opinion,  he  is  not  entitled  to  that 
assistance. 


1853. 


Lane 

V. 
HORLOCK. 


Being  of  this  opinion,  I  have  thought  it  unnecessary 
to  advert  to  any  of  the  other  points  which  were  argued. 

The  bill  must  be  dismissed  with  costs. 


1853: 
27th  June. 

Pleading, 
Jurisdiction. 

Chancery 

Improvement 

Act, 


JACKSON  V.  TURNLEY. 

X  HIS  cause  was  upon  the  demurrer  of  Joseph  Tumley. 
The  bill  stated  as  follows : — 

By  an  indenture  of  lease,  made  the  30th  of  De- 
cember  1843,   between  the  above-named   Defendants,  Construction  of. 
James  William   T^rnley^  Joseph  Tumley,  and  Robert  A  lease  was 
Tumley^  of  the  one  part,  and  Samuel  Jackson  and  John  granted  by  A,  to 
KniUy  of  the  other  part,  the  hereditaments  therein  par-  ^}^^  covenants 
ticularly  described,  and   known  as  Cox  ^  Hammond's  being  only  joint 

Quay,  on  the  shore  or  bank  of  the  river  Thames,  in  the  f   ^T'  _* 

^    •'  .  "7  *'^®  represen- 

city  of  London^  were  demised  to  the  said  Samuel  Jackson  tative  of  one  of 

and  John  Knill,  their  executors,    administrators,  and  **^®  lessees 

deceased, 
assigns,  for  the  term  of  twenty- one  years,  to  be  com-  against  the 

lessor,  alleging 
that  the  lessor  claimed  to  have  a  right,  under  the  covenants,  against 
the  Plaintiff,  if  a  breach  should  arise,  and  praying  merely  a  declara- 
tion that  the  Defendant  had  no  right.     A  demurrer  to  this  bill  was 
allowed,  notwithstanding  the  15  &  16  Viet.  c.  86,  s.  50. 

The  meaning  of  that  section  is  only  to  remove  the  objection  that 
a  Plaintiff,  who  might  have  consequential  relief,  prays  merely  a  de- 
claration of  bis  right.  It  did  not  mean  to  entitle  a  person  to  have 
a  declaration  as  to  a  claim  which  may  be  made  by  another,  under  cir- 
cumstances which  may  or  may  not  happen. 
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puted  from  the  25th  day  of  March  1842,  under  the 
yearly  rent  of  2500/.  and  subject  to  the  covenants  there- 
in contained,  on  the  lessees^  part  to  be  performed,  the 
demise  and  the  habendum  respectively  being  to  them  m 
joint  tenants,  that  is  to  say,  by  the  following  words:— 
*^  Unto  them,  the  said  Samuel  Jackson  and  John  KniU, 
their  executors,  administrators,  and  assigns,**  and  the 
covenant  for  the  pajrment  of  the  reserved  rent  and  aU 
the  other  covenants  in  the  said  lease  by  and  with  the 
lessees,  were  joint  covenants,  without  any  words  of  seve- 
ralty, and  amongst  the  lessors^  covenants  was  a  covenant 
for  renewal,  which  was  to  be  made  at  the  request  of  the 
lessees,  or  their  assigns,  or  the  survivor  of  them,  his 
executors,  administrators,  or  assigns,  as  by  such  inden- 
ture of  lease  will  more  fully  appear. 


The  said  leasehold  property  was,  with  other  simihr 
leasehold  properties,  taken  for  the  purposes  of  a  partne^ 
ship  then  existing  between  the  said  Samuel  Jackson  and 
John  Knill  as  wharfingers  and  warehousemen,  under 
certain  articles  of  partnership,  dated  the  13th  day  of 
August  1839,  whereby  it  was  agreed  that  they  should 
be  partners  until  the  25th  of  December  1865,  being  the 
day  on  which  the  last  of  their  copartnership  leases  would 
expire,  but  that  if  either  of  the  partners  should  depart  this 
life  during  such  term,  then  that  the  share  of  the  partner 
so  dying,  of  and  in  (amongst  other  things)  the  several 
leasehold  wharfs  and  premises  therein  mentioned,  and 
which  included  the  property  comprised  in  the  said  lease 
of  the  30th  day  of  December  1843,  should  belong  to 
and  become  the  absolute  property  of  the  surviving  part- 
ner, who  should  pay  the  amounts  therein  mentioned  to 
the  executors  or  administrators  of  the  deceased  partner, 
and  should  pay  and  perform  the  rents,  covenants^  and 
agreements  in  the  several  leases  of  the  said  several  lease- 
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bold  premises  Feserred  and  ccmtained,  and  indemnify  the 
estate  of  the  deceased  partner  against  the  same. 

The  said  Samuel  Jackson  departed  this  life  in  the  year 
1845,  in  the  lifetime  of  the  said  John  KniU^  having  duly 
viade  his  last  will  and  testament,  in  writing,  duly  exe- 
cuted and  attested,  whereby  all  his  real  and  personal 
estate  and  eSects  were  given  to  the  Plainti£&  and  the 
said  Thomas  Ambrose  White  (as  trustees  upon  certain 
trusts),  and  whom  he  appointed  his  executors,  and  who 
have  all  proved  such  will  in  the  proper  Court,  and  acted 
m  the  execution  of  such  trusts. 
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As  between  the  estate  of  the  said  Samnel  Jackson  and 
the  said  John  KutU^  the  said  John  Knill  has  always 
admitted  and  admits  that  he  is  the  person  liable  to  pay 
the  rent  and  observe  the  covenants  reserved  and  con- 
tained in  the  said  lease  of  the  30th  of  December  1843 ; 
but  in  the  administration  of  the  estate  of  the  said  Samuel 
Jackson  a  difficulty  has  arisen,  by  reason  of  the  said 
Thomas  Ambrose  White  alleging  that  the  estate  of  the 
said  Samuel  Jackson  is,  as  between  such  estate  and  the 
lessors,  liable  under  the  said  indenture  of  lease  to  the 
payment  of  the  rent,  and  to  the  performance  of  all  the 
covenants  and  agreements  therein  reserved  and  con- 
tained on  the  lessees'  part,  if  the  said  John  Knill^  his 
executors,  administrators,  or  assigns,  should  make  de- 
SeMilt  therein ;  and  that  a  sufficient  portion  of  the  said 
estate  ought,  therefore,  to  be  retained  as  an  idemnity 
against  such  contingent  liability ;  and  in  consequence 
thereof  a  large  sum  of  money,  part  of  the  estate,  has 
been,  by  direction  of  this  Court,  withheld  from  distri- 
bution. 


Application  has  been  made  on  the  part  of  the  Plain- 
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tif&  to  the  said  Defendants,  the  said  lessors,  by  a  letter 
as  follows :— "  47,  Moorgate  Street,  1 1th  October  1852. 
Gentlemen, — Under  an  indenture  of  lease  dated  30th 
December  1843,  a  certain  wharf  and  premises,  called 
'  Cox  fy  Hammond's  Quay,"*  were  demised  by  you  (at  the 
request  and  by  the  direction  of  Mr.  Henry  Tumley,)  to 
Mr.  Samuel  Jackson  and  Mr.  John  Knill^  for  the  term 
of  twenty-one  years  from  the  25th  March  1 842,  at  the  ^ 
annual  rent  of  2500Z.  Mr.  Jackson  died  in  November 
1845,  since  which  time  Mn  Knill  has  been  in  possession 
of  the  premises.  Being  concerned  professionally  for  the 
executors  of  Mr.  Jackson^  I  shall  feel  obliged  by  toot 
informing  me,  for  their  satisfaction,  whether  you  have 
any  claim  under  the  lease  in  respect  of  the  rent  and 
covenants  up  to  the  period  of  Mr.  Jackson^s  decease. 
'^  Requesting  the  favour  of  an  early  reply, 
'*  I  remain,  Gentlemen, 

"  Your  obedient  Servant, 

"  J.  F.  Euttui. 
"  To  James  William  Tumley, 
"  Joseph  Tumlet/y  and  Robert 
'*  Tumley^  Esquires.*" 


To  which^  by  the  authority  of  the  said  last-named  De* 
fendants,  and  by  their  solicitors,  the  following  letter  and 
claim  was  sent  in  reply: — *'  Sir, — We  are  directed  by 
Mr.  Joseph  Tumley  to  acknowledge  the  receipt  of  your 
letter  of  the  11th  instant,  inquiring  if  he  and  the  other 
lessors  had  any  claim  on  the  executors  of  the  late  Mr. 
Jachson^  in  respect  of  the  rents  and  covenants  of  the 
lease  of  Cox  ^  Hammonds  Quay  granted  to  him  on  the 
30th  December  1843,  up  to  the  period  of  Mr.  Jackson  s 
decease,  and  to  inform  you  that  all  rent  due  and  prior 
to  that  event  has  been  duly  paid,  and  that  he  is  not 
personally  aware  of  any  breaches  of  covenant  prior  to 
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that  date ;  but  he  is  merely  a  trustee  of  the  property, 
and  will  have  a  claim  on  Mr.  Jackson  s  executors  for  any 
such  breaches  of  covenant  as  have  been  or  shall  be  com- 
mitted from  the  date  of  the  lease  to  the  expiration  of 
the  term,  of  which,  of  course,  the  executors  will  take 
due  notice  before  they  part  with  the  estate  of  their 
testator. 

"  Your  humble  servants, 

"  Charles  Drugs  &  Sons, 
"  BiUiter  Square,  16th  Oct.  1862. 


€t 


To  J.  F.  Elmslie,  Esq.,  Solicitor, 
"  47,  Moorgate  Street.'^ 
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That  by  reason  of  such  claim  the  distribution  of  the 
estate  of  the  said  Samuel  Jackson  is  impeded,  and  cannot 
be  conveniently  proceeded  with. 

That  there  is  no  claim  or  ground  for  claim  by  the 
said  lessors  in  respect  of  any  rent,  or  of  any  other  matter 
or  thing  under  or  in  respect  of  the  said  lease,  prior  to  the 
death  of  the  said  Samuel  Jackson. 

The  Plaintiflfe  prayed  as  follows : — 

That  it  may  be  declared  that,  as  between  the  said 
lessors,  the  Defendants  James  William  Tumleyj  Joseph 
Tumley,  and  Robert  Tumley^  and  the  estate  of  the  said 
Samuel  Jackson^  deceased,  all  liability  of  the  said  Samuel 
Jackson^  his  heirs,  executors,  and  administrators,  in  re- 
spect of  the  rent  and  covenants  reserved  and  contained 
in  the  said  lease  of  the  30th  of  December,  ceased  at  his 
death. 


That  it  is  not  necessary,  in  administering  the  estate 
Vol.  I.     N.  S.  s  s 
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of  the  said  Samuel  Jackson^  to  make  any  provision  in 
respect  of  the  said  alleged  contingent  liability,  or  of  any 
other  alleged  liability  whatsocTer  of  the  said  testator^ 
estate  under  the  said  lease. 


That  the  Plaintiffs  may  have  such  further  and  other 
relief  as  the  nature  of  the  case  may  require. 

Mr.  Druce^  in  support  of  the  demurrer.  • 

The  broad  ground  of  demurrer  here  is,  that  it  is  not 
competent  to  parties  interested  in  the  estate  <^  a  de- 
ceased person,  to  make  creditors  of  the  estate,  or  p^ 
sons  claiming  to  be  such  creditors,  parties  to  a  soit 
for  administering  the  estate.  This  is  a  suit  in  effect  for 
ascertaining  the  claims  on  Samuel  Jackson's  estate,  and 
to  that  the  Plaintiffs  have  no  right  to  make  the  lessors 
o{  Jackson  parties,  on  the  ground  of  their  being  creditor. 

But  here,  on  the  statements  of  the  bill  itself,  tbe 
lessors  have  no  present  claim.  Their  claim  can  only  be 
in  respect  of  future  and  contingent  breaches  of  covenant. 
It  is  quite  clear  that  the  lessor  himself  could  not  file 
a  bill  in  respect  of  such  contingent  breaches  r  Kmg  v. 
Malcott  (a).  How  then  can  a  bill,  alleging  his  claim  on); 
on  such  ground,  be  sustained  to  have  it  declared  that  he 
lias  not  the  claim  ? 


Besides,  this  bill  is  merely  for  a  declaration  of  righti 
or  more  properly  for  a  declaration  that  the  Defendant 
has  no  right.  Was  such  a  bill  ever  heard  of!  Certainly 
no  precedent  of  such  a  bill  can  be  produced  before  the 
late  statute,  the  15  &  16  of  the  Queen,  c.  86,  s.  50; 

(o)  9  Hare,  692. 
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and  probably  on  that  the  Plainti£&  rely.  But  that  sec- 
tion was  never  meant  to  give  a  new  jurisdiction  to  the 
Court ;  all  that  it  does  is  to  alter  the  form  of  a  biU^  to 
allow  a  bill  to  be  sustained  for  a  declaration  of  right, 
without  consequential  relief;  whereas  before,  the  course 
of  practice  was  never  to  make  a  declaration  of  right,  but 
as  a  foundation  for  consequential  relief.  But  the  Act 
did  not  mean  to  give  to  the  Court  jurisdiction  to  declare 
a  right  in  a  case  where  no  consequential  relief  could 
have  been  given  before  the  Act.  Here  no  such  relief  is 
possible.  What  the  bill  asks,  is  to  declare  that  the  De- 
fendant has  no  claim.  What  decree  for  relief  could  be 
founded  on  that  ?  Such  a  case  is  not  that  contemplated 
by  the  Act,  which  meant  no  more  than  to  give  powei 
merely  to  declare  a  right,  in  cases  in  which  the  Cour. 
had  before  jurisdiction  to  give  relief,  and  does  not  give 
such  power  in  a  case  where  it  cannot  .and  never  coulc 
give  any  consequential  relief. 
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Mr.  W,  M.  James  and  Mr.  T.  H.  Terrell^  in  support 
of  the  bill. 

The  Plaintiffs  say  the  covenant  in  the  lease  is  joint 
at  law ;  but  it  may  be  construed  as  several  in  equity 
(2  Will.  Ex.  2nd  edit.  1240).  Xhe  Defendant,  the 
lessor,  has  been  applied  to,  to  say  whether  he  makes  any 
claim  ;  he  admits  he  does ;  and  the  demurrer  admitting 
the  allegations  of  the  bill,  admits  that  the  administration 
of  the  estate  of  the  PlaintiS^s  testator  is  impeded  by  the 
lessor's  claim. 


Before  the  recent  Act,  a  bill  of  this  sort  might  be 
sustained ;  if  there  were  a  claim  in  respect  of  a  legal  de- 
mand, a  bill  would  lie  for  an  injunction  to  restrain  the 
claimant  from  proceeding  at  law.     Why  should  not  a 
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Jrs^y.  IaS  Ik  to  resrr^  ifae  prosecmiofi  of  an  equitable  ckim ! 


Jacuov 


Th^t.  «e  aiv.  mtght  have  been  dozie  before  the  Act.  But 
T.  if  that  k  Dot  -y*.  at  anj  rate  the  Act  is  adapted  to  this 

very  cksse,  a  njert  dechuation  of  right.  The  very  object  of 
the  Ac^  is  :o  dis^iec«e  with  the  seceasitT  of  granting  anj 
relivf.  ax>d  to  entitle  the  Court  to  declare  the  rights  of 
the  panies.  It  meant  to  give  parties  in  a  hostile  soh 
jusi  the  same  benefit  of  the  opinion  of  the  Courts  that 
tbe^    coul-i  have   bT  ooDsent   under   Sir    G.    Twmers 

m  m 

Act. 

Mr.  Drucx^,  in  rejJv. 

The  case  of  a  bOI  for  an  injunction  to  restrain  the  en- 
fr»rcing  at  law  of  a  legal  claim,  does  not  apply  to  this 
ease.  Such  a  bill  would  lie  where  a  party  threatened  to 
bring  2^  acti<:*n  to  support  a  present  legal  claim ;  but  if 
a  party  said.  I  will  bring  an  action  if  a  breach  of  cove- 
nant arisen  no  bill  would  lie  on  that  ground.  But  this 
bill  does  not  pray  even  a  declaration  of  right ;  it  pravs  a 
declaration  in  the  negative,  that  the  defendant  has  do 
right. 

Before  the  Act  it  is  certain  that  the  Court  would  not 
make  a  mere  declaration  of  right ;  Clough  v.  Ral- 
cliff e  {a)  ;  and  the  Act  does  not  extend  the  jurisdiction, 
but  only  gives  f»ower  to  the  Court  to  make  a  declaration 
of  rijxht  without  following  it  up  by  consequential  relief, 
when  before  the  Act  it  had  power  to  give  consequential 
relief.  Here  no  case  for  conf^Kjuential  relief  arises ;  the 
Defendant  cannot  be  restrained  from  proceeding  on  a 
right  which,  whether  it  will  ever  arise  or  not,  clearly  has 
not  vet  arisen  ;  and  the  Court  can  therefore  make  no 
declaration. 

(a)  1  Dc  G.  &  Sm.  164. 
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The  Vicb-Chancbllor  : 

This  case  involves  a  question  of  great  importance,  viz. 
whether  the  recent  Act  (the  15  &  16  Vict.  c.  86)  has 
established  a  right  to  an  action  declaratory,  not  merely 
to  declare  that  the  Plaintiff  has  a  right,  but  that,  as 
against  the  Plaintiff,  a  Defendant  has  no  right. 

The  demurrer  was  capable  of  being  argued  on  two 
grounds.  The  first,  I  understand,  is  abandoned  on  both 
sides,  viz.  that  on  the  statements  of  the  bill,  the  De- 
fendant has  no  right  in  equity  under  the  covenant 
against  the  representatives  of  the  deceased  lessee^  and 
therefore  that  the  Plaintiff  in  equity  has  no  right  to  the 
declaration  that  he  asks.  On  the  other  hand,  the  Plain- 
tiff might  contend  that  his  equity  is  this,  that  though 
the  covenant  is  at  law  merely  jotn^,  yet  in  equity  it  may 
be  treated  as  joint  and  several ;  and  then  the  question 
would  arise,  whether  the  right  of  the  lessor  to  sue  the 
executors  of  the  deceased  partner,  follows  the  right  of 
the  surviving  partner  to  sue  the  executors  of  his  deceased 
partner.  On  that  ground  the  demurrer  has  not  been 
argued ;  and  for  the  purpose  of  deciding  this  demurrer 
on  the  ground  on  which  it  has  been  argued,  I  must 
assume  that  the  lessors  might  have,  I  do  not  say  have, 
but  might  have  an  equity  against  the  executors  of  the 
deceased  lessee. 
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The  demurrer  is  argued,  first,  on  the  ground  that 
there  is  no  right  in  the  executors  of  the  deceased  partner 
in  such  a  case  as  this  to  bring  the  lessor  before  the  Court 
to  determine  the  question  whether,  if  there  should  be  a 
breach  of  covenant,  the  lessors  would  have  a  right  to 
file  a  bill  against  the  representatives  of  the  deceased 
partner.  It  is  clear  that,  as  between  the  representatives 
of  the  deceased  lessee  and  the  lessors,  there  could  be 
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DO  e>jCsc^'..^e£ual  relSeC     If  the  dedarmlKHi  were  made, 
tliere  masz,  be  an  eod  of  it ;  do  further  relief  can  be 


Nov  it  fass  been  arj^oed  that  this  Coorty  irrespec- 
tireh-  of  the  Act.  has  beai  in  the  habit  of  making 
decrees  containing  a  mere  declaratioo  of  right.  No  an- 
thoriiT  is  prodoced  for  that  poaitian ;  if  that  were  in- 
deed the  cmrae  of  this  Court,  what  would  hare  been  the 
Dse  of  the  Act !  The  case  of  Clomgk  t.  RateUffe,  referred 
to  bj  the  Drfendant^s  eoonsel,  shows  reiy  clearly,  and 
if  that  case  had  not  been  decided,  I  should  have  felt  no 
docbt,  that  soch  nerer  was  the  practice. 


Then  the  qnestion  is,  whether  the  Act  gives  jorisdie- 
tion.  I  hare  on  this  point  no  precedent  to  goide me,no 
decision  or  even  dictum ;  I  nmst  therefore  decide  it  oo 
the  Act  itself. 

Now  it  is  nrged  that  it  would  be  extremely  oonye- 
nient,  if  wbeneTer  a  party  has  reason  to  i4>prehend  that 
another  will  make  an  attack  upon  him,  he  should  be 
entitled  to  come  to  this  Court,  and  to  ask  to  be  relieved 
from  that  danger,  by  having  it  declared  by  a  decision  that 
there  is  no  such  right ;  and  if  there  were  any  case  in 
which  adrantage  would  arise  from  such  a  jurisdiction, 
this  would  be  a  case  weU  illustrating  the  convenience ; 
nor  do  I  see  that  from  the  exercise  of  it,  any  mischief 
could  result  to  the  Defendant. 

But  that  is  not  the  question  that  I  have  to  decide : 
the  question  is,  whether  the  Legislature  intended  to 
give  the  jurisdiction.  And  the  first  observation  that 
suggests  itself,  not  conclusive  certainly,  but  not  alto- 
gether without  weight,  is,  that  if  the  Legislature  had 
intended   to  give  such  a  jurisdiction  to  entertain  a 


CASES   IN  CHANCERY, 


m 


species  of  action  of  declarator,  it  would  have  given  to 
the  Court  power  to  make  such  declarations  on  legal,  as 
well  as  on  equitable  questions ;  or  if  the  intention  had 
been  to  confine  the  powers  of  Courts  of  equity  to  equi- 
table questions,  it  would  have  given  a  similar  power  to 
Courts  of  law  upon  legal  questions. 
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Another  observation  is  this :  that  if  the  Legislature 
had  meant  to  give  the  right,  confining  it  to  Courts  of 
equity,  still  if  it  meant  to  give  power  to  the  Court  to 
make  a  declaration  of  right  and  nothing  more,  the  in- 
tention would  have  been  very  difierently  expressed.  Ob- 
serve what  is  the  language  of  the  statute.  (His  Honor 
referred  to  the  50th  section.)  It  must  be  observed  that 
th^  statute  might  have  had  in  view  this  objection  on 
the  part  of  the  Defendant,  that  the  Plaintiff  only  asked* 
and  could  only  have^  a  declaration  of  right.  It  might 
have  had  another  objection  in  view,  viz.  that  the  Plain- 
tiff has  no  right  to  bring  the  Defendant  before  the  Court 
to  litigate  the  question ;  not  that  the  Plaintiff  h^  no 
right  to  a  declaration  with  consequential  relief,  but 
that,  assuming  he  might  have  consequential  relief,  be 
has  no  right  to  bring  the  Defendant  before  the  Court. 
Now,  did  the  Legislature  mean  to  deal  with  both  these 
objections,  or  only  with  the  first !  Its  only  object  might 
be  to  remove  the  objection,  that  though  there  is  a  right 
to  sue,*the  Plaintiff  has  no  right  to  have  a  mere  declara- 
tion. But  did  it  mean  to  say,  further,  anybody  who 
has  an  apprehension  that  some  day,  in  the  happening  of 
some  possible  event,  another  may  make  a  claim  against 
him,  may  institute  a  suit  to  have  it  declared  that 
there  is  no  ground  of  claim !  I  think,  if  I  were  to  put 
this  construction  on  the  Act,  I  should  not  be  justified  by 
the  words  of  the  section ;  I  should  not  be  justified  by 
anything  in  any  other  part  of  the  Act. 
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H3   Hfinar  n£emi  to  Sir  Gr.   Tkruar*!  Act,  ob- 

lesuijn  arose  'm  the  cocstructioo 
pardes  oigr^guig  mi^fat  have  it  de- 
aofX  coiifiiiiiigfl; — 


I  am.  if  ipmiuii  loac  "Hz  "^nesdoa  cannoc  be  Ktigated; 
znaz  'iie  ?fpr»5emaave  st  a  iiH^ea&ed  lessee  cannot  file  a 
bill  aeainsc  toe  lesnr  za  lic^zase  die  qcestzon.  whether,  io 
she  ^T^nt  '31 1  nr»aLJi  of  a  eij^sxanr  ^^^'-^'j  plac^y  the  lesEor 
wrnlii  lave  a  cisst  inxzuiei  o^ca  h :  and  I  may  observe 
ziiBZ  liie  laec  riranch  of  ihe  secdon  ^  not  unimportant. 
Iz  sa-T^  "  ic  «haJ  be  lawful  5:r  the  Court  to  make  bind- 
IDC  ieciaradcos  cf  rishc.  wirhcm  grantine  consequential 
reSef.**  Thas  seems  za  imply,  that  it  contemplates  a 
ease  in  wtiich.  tiiie  Gnm  is  <spable  of  girin^  consequential 
relief.  H<se  thioe  b  oivC  merelj  no  eoaseqnential  relief 
askai,  bcs  ncne  s  capable  of  being  giT^i. 


I  am  of  opinicn  that  the  Act  meant  <miIt  to  remoTe 
the  objectson  that  a  merely  declaratory  order  is  asked  faj 
the  bilL  It  meant  the :  when  a  person  may  have  a 
right  to  property,  the  Court,  though  not  asked  to  gire 
relief  by  its  de^^ree,  may  dtfclare  that  the  party  has  such 
a  nAi'  It  •lid  cot  intecd  to  authorize  a  declaration  at 
the  instance  of  a  Plaintiff  that  some  person  who  claims 
a  right,  has  no  such  right. 


The  demurrer  must  therefore  be  allowed. 
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D^ALMAINE  v.  MOSELEY.  1853: 

6th  July. 

T^ '—^ 
HE  question  in  this  cause  arose  upon  the  residuary           Will, 

clause  of  the  will  of  a  Mr.  Hewson^  which  was  in  the     £^?*''''i5/'^!!* 
_  _,      .  ^    4     ,  ,11  1.1  What  if  ords 

followmg  terms : — "  And  as  to  all  the  rest  and  residue  j,^^^ 

of  my  estate  and  effects,  I  give  and  bequeath  the  same  to     I^^o^  Estate. 

W.  Moseley^  S,  Edwards^  W.  Parkins,  and  M.  S.  Parn-  j^  cift  of  all  the 

thefy  in  trust  to  collect,  get  in,  and  receive  the  same,  residue  of  my 

and  to  invest  the  same  and  every  part  thereof  in  their  STXI 

names  in  the  3/.  per  Cent.  Consolidated  Bank  Annuities,  and  C,  upon 

or  other  government  stocks  or  funds,   with  power  to  ^^^^  ^^  collect, 

alter,  vary,  and  transpose  the   same  at  their  discre-  ^^Jj^iCi^e. 

tion,  and  to  pay  the  interest  and  dividends  thereof  to  and  invest  in 

Mrs.  D'Almaine  for  her  life,  for  her  separate  use  and  ^}^^\\  ^J*^  R*y 

the  dividends, 
benefit,  independent  of  her  present  or  any  future  hus-  &c.,  to  persons 

band,  but  without  power  to  anticipate,  &c.,  and  from  bcncficially  cn- 
and  after  her  decease  to  pay  and  divide  the  said  rcsi-  King'ds^^^ 
duary  estate  equally  among  such  of  the  eight  children  of  executors.  Held, 

the  said  Mrs.  D^Almaine  as,  beinpc  a  son  or  sons,  havo  *^P*®*  "'®*^1 

°  estate, 

attained  or  shall  attain  the  age  of  twenty-one  years,  or, 

being  a  daughter  or  daughters,  have  attained  or  shall 

attain  that  age  or  marry .''^ 

The  Plaintiffs  were  Mrs.  D^Ahnaine  and  some  of  her 
children,  who  claimed  the  testator^s  real  estate  under 
the  residuary  clause.  The  testator  died  without  leaving 
any  heir. 

Mr.  ChandUss  and  Mr.  F.  Wood^  for  the  Plaintiffs. 

The  words  collect^  get  in^  &c.,  apply,  it  is  true,  pro- 
perly to  personal  estate ;  but  the  word  receive  does  apply 
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lir^ST-    T 


IBE-  worn  anwBf  TaiaciB  so  nqiM 
Txaj^lxiki      7'***^  ^' <»^      TiK  jsenemi  piincipk  i£  this :  TOO  mast 

r^v;  sfiec  tj  jJ.  mt  wordb  of  xhe  wiO :  vac  mnsi  look  U 
Ufc  ^onc.  •  €fe*n>^  aF  weL  a^  liie  ward  ^estate;"' the 
iuTTixs:  mzmast  aL  tlK  jiefsanalrr,  Gtuiy ifai?  t.  Pnh 
oat  ia .  JTtrJteL  \ .  MirkfL  (hi.  The  ward  esute  voU 
liftsrshiK  IK  sznibBi|!C.  nnkoB  ii  jased  tbemleBtik; 
■m.  r  nxQs:  ik  heic  iz  Ik  Tmraidftd  to  describe  the  rari 


Jk5  XT  iiK  fauBBcnfln:  finuauoBS  or  £rBetioB&.  vUdk 


Mr.  Cfik.  fur  two  of  xhe  DeSondims  in  the 
xsres:  af-  ihf  PiaiicafiH  ciied  Ihtd.  JSnoBt t.  JEbaw(i^ 

If  UK  worof  iiaek£  arc  invijiBcaUe  to  real  esute,  thej 
arf   iufc  as^  ina^iilieafaik  tj:  leasehold,  viuch  h  is  not  ooa- 


Mr .  Wlrfrfw^  for  ihe  Crown. 

h  i«>  cikBr  this  the  words  esiaU  amd  effects  vsas 


(*    15  T«  9i!f  TV.  Wr.  (A  ir  Jiir.406;  and  I  Ji 

u     5  Made.  <?P.  cm  WiEs,  657- 


■  r :   ]  C^n.  5if  2.  (h\  P  Siin.  447, 

<c'.»  S  Te&  f*;»4,  \^^ri  1  Exch.  141. 

If)  11  Jn-.  ]Ci5.  i«)  15  Q.  B.  2S. 

ij'\  P  Hiw',  r5.  («)  9  AioL  i  EL  719;  «e 

\j! )  7  HiJ«,  475.  also  Dffna^ori  r.  CWhaWj,  1- 

(i)  17Sm.l21.  Sim.  >8S. 
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be  cut  down  to  mean  personal  estate  only.  The  word 
devise  does  not  occur  anywhere  in  this  will ;  only  the 
words  give  and  bequeath.  There  are  no  words  of  limit- 
ation. Unless,  therefore,  the  real  estate  passes  by  the 
residuary  devise^  there  is  no  other  devise  of  real  estate, 
to  show  that  the  testator  had  real  estate  in  his  contem- 
plation. The  word  proceeds  is  not  to  be  found  here ; 
all  the  words  used  are  strictly  and  exclusively  appli- 
cable to  personal  estate.  I  rest  in  this  case  princi- 
pally on  the  inapplicability  to  real  estate,  of  the  limita- 
tions following  the  words  of  gift.  (He  cited  Doe  v. 
£uckner[(a),  Doe  v.  Hurrett{b,))  The  cases  which 
have  been  cited  all  show  that  if  the  words  which  follow 
the  gift,  are  only  applicable  to  personal  estate,  it  must 
be  taken  that  the  testator  did  not  intend  to  pass  real 
estate. 
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As  to  the  residuary  gift  passing  leasehold  estate,  that 
goes  to  the  executors  by  law.  There  may  be  in  them  a 
duty  to  convert ;  it  is  not,  therefore,  necessary  to  find  in 
the  words  of  the  will  any  intention  to  convert  the  lease- 
hold. 

Mr.  Bacon  and  Mr.  Shapter,  for  the  trustees  and 
executors,  took  no  part  in  the  argument. 

The  Vice-Chancsllob,  without  calling  for  a  reply : 

The  question  here  is  between  persons  claiming  under 
the  residuary  gift,  and  the  Crown  representing  the  in- 
terest, which,  if  there  were  an  heir,  would  go  to  the 
heir. 

As  to  the  effect  of  the  residuary  clause,  the  question 


(a)  6  Term  Bep.  610. 


(6)  5  Bam.  &  Aid.  18. 
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1853. 
D'Almainb 

0. 
MOSELEY. 


is,  whether  the  language  shows   that  the  testator  m- 
tended  to  pass  his  real  estate,  or  only  his  personal  estate. 

It  is  entirely  a  question  of  intention.  The  general 
principles  applicable  to  cases  of  this  sort  are  well  esta- 
blished :  the  difficulty  is  not  in  ascertaining  the  prin- 
ciples, but  in  their  application ;  one  rule  is,  that  the 
word  estate  simply,  is  sufficient  to  pass  real  estate ;  but 
in  most  cases  the  word  estate  is  not  used  simply :  and 
another  rule  is,  that,  supposing  that  there  is  nothing 
in  other  parts  of  the  will  to  control  the  meaning  of  the 
gift,  the  effect  of  the  word  estate,  coupled  with  other 
words,  is  this :  if  the  other  words  would  without  the  word 
estate  not  be  sufficient  to  pass  the  whole  personal  estate, 
the  word  estate  will  be  considered  as  used  to  effect  a 
complete  passing  of  the  personal  estate  ;  but  if  the  other 
words  arc  sufficient  to  pass  all  the  personal  estate,  then 
the  word  estate  must  be  read  as  intended  to  apply  to  real 
estate. 


It  is  equally  clear  that,  consistently  with  the  general 
principles,  there  may  be  words  in  the  will  which  show 
that  the  language  used  may  have  an  interpretation  dif- 
ferent from  their  ordinary  and  proper  interpretation; 
but  the  rule  being  that  the  word  estate  is  sufficient  to 
pass  real  estate,  and  the  other  words  used  in  this  case 
being  effects,  which  is  sufficient  to  pass  all  the  personal 
estate,  so  far  as  the  language  is  considered,  2>rtma/aa^ 
the  word  estate  here  would  comprise  the  real  estate; 
and  unless  there  is  something  in  the  will  to  show  a  clear 
indication  of  intention  to  use  the  word  estate  in  a  sense 
different  from  its  ordinary  legal  sense,  it  must  be  read  in 
that  sense.  The  cases  on  this  subject  are  very  nume- 
rous, and  not  very  easy  to  be  reconciled ;  but  the  ten- 
deiicy  of  modern  decision  is  to  give  less  effect  to  minute 
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and  trivial   matters   than  was  attributed   to   them   in 
former  times. 

Now  in  this  case,  it  is  said  on  the  part  of  the  Crown, 
that  in  the  former  part  of  the  will  there  is  no  gift  of  any 
real  estate ;  but  it  appears  to  me  that  to  lay  stress  on 
that  would  be  to  rely  on  grounds  too  minute ;  and  that 
no  indication  of  intention  is  afforded  by  it. 

The  next  point  made  is,  that  in  the  language  used  for 
giving  the  residuary  property,  the  word  devise  does  not 
occur.  I  think  that  also  is  no  indication  of  intention : 
the  word  give,  is  quite  as  efficient  as  the  word  devise,  to 
pass  real  estate,  and  is  of  quite  as  frequent  use.  Next, 
it  is  said  that  there  are  no  words*  of  limitation  to  the 
heirs;  but  neither  are  there  to  the  executors;  so  that 
no  particular  intention  can  be  gathered.  It  can  no  more 
be  said  that  it  was  intended  by  omitting  a  limitation  to 
heirs  to  exclude  real  estate,  than  that  by  the  omission  of 
a  gift  to  executors  it  was  intended  to  exclude  personal 
estate. 
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D'Almaine 

V. 
MOSEJLEY. 


Another  argument  is,  that  the  individuals  to  whom 
the  residuary  gift  is  made,  are  also  the  executors.  I  do 
not  think  any  intention  can  be  collected  from  this. 

Then  comes  the  material  point  on  which  properly  the 
counsel  for  the  Crown  principally  relied.  (The  Vice- 
Chancellor  referred  to  the  trusts  to  collect,  get  in,  &c.) 
Now  there  is  no  doubt  these  words  are  strictly  appli- 
cable to  outstanding  or  other  personal  estate;  but  in 
strictness  also  they  are  not  applicable  to  certain  portions 
of  personal  estate,  which  beyond  all  question  would 
pass.     If  the  testator  had  had  leaseholds  for  years,  or 
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the  words  get  in  and  receive  might  not  be  strained  to  apply 
to  real  estate.  Those  words,  properly,  strictly,  honestly 
construed,  certainly  apply  to  personal  estate,  and  not 
to  land  :  they  are  not  properly  applicable  either  to  real 
estate  or  to  leasehold  estate ;  but  still  the  use  of  them 
does  not  appear  to  tne  to  indicate  an  intention  in  the 
testator  to  c^xclude  from  his  bequest  real  estate,  where 
they  are  clearly  not  intended  to  exclude  personal  estate 
consisting  of  leaseholds. 


1853. 


D'Almainb 

V. 
MOSBLEY. 


1  think  I  have  now  clealt  with  all  the  objections  made 
to  the  validity  of  this  residuary  bequest  as  passing  real 
lel^tiite.  And  I  do  not  think  that,  on  any  or  all  of  them, 
I  can  conclude  that  in  the  will  there  is  anything  so  in- 
consistent with  the  intention  to  devise  real  estate,  as  to 
give  to  the  word  estate  a  meaning  different  from  its  ordi- 
nary and  legal  meaning.  I  am  of  opinion,  therefore,  that 
the  testatdr^s  real  estate  did  pass  by  the  redduary  gift. 
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1853:  RE    STEWARD'S    ESTATE,   and    THE  9  &  10 

.  ^st  July.  VICT. ;    THE    LONDON  AND  BIRMINGHAM 

Tenant  for  Life.       GRAND      JUNCTION,     and      MANCHESTER 

Remainderman.       AND     BIRMINGHAM     RAILWAY      COMPA- 

A  testator  de-  NIES,  &c. ; 

Tises  real  estate, 

fOTl'tlm'of'^  EX  PARTE  JOHN  BRISCOE  and  ELIZA 
years  at  25/.  10«.  CICELY  his  Wife,  formerly  ELIZA  CICELY 
rent,  to  A.  for  STEWARD,  by  her  next  Friend ;  and  of  HENBY 

to  i'^nHilway  BRISCOE  and  MARGARET  his  Wife,  fomerir 
Company  pur-         MARGARET   STEWARD,  by  her  next  Friaad; 

tel^8ro?l'^d       ''"'^  SAMUEL  SYLVESTER  MACAULY. 
B.,  subject  to 

moTwhidi  is  Burgess  steward,  the  father  of  the  two  Peti- 
invested.  The  tioners,  E.  C.  Bri$coe  and  M.  Briscoe,  gave  by  his  vH 
lease  was  gruit-  certain  freehold  property  upon  trust,  as  to  one  moiety 
rent  (less  than  a  thereof,  to  each  of  his  said  daughters  for  life  for  her  sepa- 
rack-rent)  in        rate  use,  remainder  to  the  children  of  his  said  daughters  id 

consi  era  ion  o  ^j^^  manner  directed ;  and  if  one  dauchtor  should  die  with- 
a  covenant  to  ^  ^  ,  °  ^     ^ 

expend  money,     out  issue,  remainder  as  to  her  moiety  to  her  brother  and 

600/.,  on  the  ^j^^  other  daughter  in  fee  ;  and  if  both  daughters  should 
twenty  years.        ^'®  without  issue,  remainder  to  the  said  brother  in  fee. 

Held,  that  the     The  testator  died  in  1832, 

tenant  for  life 

was  entitled  to 

the  whole  of  the       r*art  of  the  testator's  freehold  property  consisted  of  a 

dividends  of  the  one-fourth  share  of  a  certain  house,  subject  at  the  time 
C^;.'""  of  hi«  <ieath  to  a  lease,  of  which  forty-nine  years  were 

Tmexpired,  at  a  rent  of  25/.  10*.  a  year. 

The  London  and  North  Western  Railway  Company 
contracted  to  buy  the  testator's  share  of  the  said  house, 
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subject  to  the   lessees^  term  and   interest  for   1700/.,  1853. 

which  they  deposited  under  an  agreement,  in  a  private  j^  ^^ 

bank^  and  for  which  they  were  to  pay,  from  the  time  Steward's 

when  they  should  take  possession,  6/.  per  cent,  interest  Estate. 
till  the  money  was  paid  into  the  bank  in  the  name  of  the 
Accountant-General. 

The  interest  which  thus  accrued  from  the  time  when 
the  Company  took  possession  until  April,  1853^  was 
819/.  45.  8(/.,  in  respect  of  which  the  Company  paid  to 
the  two  female  Petitioners,  as  tenants  for  life,  one-fourth 
of  94/.  19^.  4J.,  which  was  the  amount  of  the  yearly 
rent  of  25/.  10^. ;  and  in  April,  ISdS,  the  Company  paid 
the  1700/.  and  the  balance  of  the  interest,  224/.  bs.  4(/., 
into  Court. 

The  two  Petitioners,  the  tenants  for  life,  claimed  to  be 
entitled  to  the  224/.  bs.  4ed.,  and  to  have  the  1 700/.  the 
purchase-money  invested,  and  to  be  paid  from  time  to 
time  the  dividends  of  the  1700/.  The  Petitioner 
MeanUy  was  the  representative  of  the  testator's  surviv- 
ing trustee. 

The  parties  entitled  in  remainder,  on  the  other  hand, 
contended  that  the  tenants  for  life  were  only  entitled  dur- 
ing the  lease,  to  their  one-fourth  of  the  rent  reserved,  and 
that  the  surplus  interest  must  be  accumulated  during 
the  lease  for  the  parties  who  should  be  entitled  at  its 
termination. 

Mr.  Speedy  for  the  Petitioners. 

The  Company  have  purchased  the  estate  of  the  tenants 
for  life  and  of  the  tenants  in  remainder,  subject  to  the 
interest  of  the  lessee,  whose  interest  they  have  dealt 
with  quite  irrespectively  of  that  which  the  testator  has 

Vol.  I.     N.  S.  t  t 
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1853.  devised;  the  price  given  represents  and  is  substituted 

In  re  ^^^  ^^  devised  estate ;  consequently,  the  tenants  for  life 

Steward's      are  entitled  to  the  whole  income.     The  fact,  that  before 
Estate.         ^j^^  purchase  by  the  Company,  they  received  only  their 
portion  of  the  rent  does  not  affect  their  claim  ;  the  rent 
was  then  the  whole  income  ;  but  they  are  entitled  to  the 
income  whatever  it  may  be.    Suppose  the  lease  had  been 
forfeited,  can  it  be  contended  that  they  would  not  have 
become  immediately  entitled  to  whatever  was  the  income 
arising  under  any  fresh  lease !     Here  the  effect  of  the 
purchase  was  to  purchase  up    the  interest  of  the  re- 
mainder-men at  1700/.,  subject  to  the  life  estate,  and  to 
purchase  up  the  interest  of  the  tenants  for  life  in  the 
rent,  for  the  income  to  arise  from  1700/. 

Mr.  Tempk,  contra. 

The  tenants  for  life  were  entitled  during  the  lease  to 
their  share  of  the  rent  and  no  more  ;  subject  to  that, 
the  estate  was  in  the  remainder-men. 

The  purchase  by  the  Company  could  not  have  the 
effect  of  increasing  that  which  was  given  by  the  testator 
to  the  tenants  for  life.  Suppose  the  lease  had  been  at 
a  peppercorn  rent ;  during  the  lease^  the  tenants  for  life 
would  have  been  entitled  to  nothing;  the  purchase- 
money  would  in  that  case  be  plainly  the  price  of  the 
reversion  only,  and  it  never  could  be  contended  that  die 
tenant  for  life  would  have  a  right  to  take  the  interest  of 
the  purchase-money  during  the  lease.  The  principle 
must  be  the  same  if  an  actual  rent  is  reserved.  The  pur- 
chase-money is  the  price  given  for  the  reversion  and  the 
rent ;  and  the  tenants  for  life  can  therefore  only  be  en- 
titled to  take  the  equivalent  of  the  rent  out  of  the  in- 
come; everything  beyond  that,  is  what  was  paid,  not 
for  their  estate,  but  for  the  estate  in  remainder.    The 


CASES     IN     CHANCERY.  6S9 

Court  so  deals  with   the  purchase-money  in  cases  of  1853. 

sales  by  ecclesiastical  corporations :  JEx  parte  Dean  and  j^  ^^ 

Chapter  of  Gloucester  (a).  Steward's 

Estate. 

Mr.  Speedy  in  reply. 

If  the  rent  reserved  had  been  a  peppercorn,  the 
value  of  the  interest  of  the  tenants  for  life  might  be 
nothing,  or  it  might  be  something ;  and  its  value  would 
depend  on  the  proportion  between  the  life  of  the  tenant 
for  life,  and  the  length  of  the  tenn  :  but  so  would  the 
value  of  the  reversion ;  and  if  the  length  of  the  term 
were  such  as  to  leave  any  value  at  all  in  the  reversion, 
the  estate  for  life  must  also  have  some  fraction  of  that 
value. 

Suppose  the  lease  had  only  a  year  to  run,  and  the 
tenant  for  life  was  only  twenty-one.  Then  of  course  the 
value  of  the  property  would  be  almost  the  same  as  if 
there  were  no  lease :  it  would  diminish  in  proportion  to 
the  length  of  the  lease;  but  in  no  case  could  the  life 
estate  be  valueless,  except  in  the  case  of  the  lease 
being  so  long  that  no  human  life  could  by  possibility  see 
it  out,  in  which  case  it  is  clear  that  the  reversion  would 
also  be  valueless.  Whatever  then  be  the  price  given  by 
the  Company,  it  is  the  purchase-money  of  the  rever- 
sion, and  of  the  value  of  the  interest  for  life ;  the  capital 
represents  the  former;  the  dividends  represent  the  latter. 
It  is  said,  that  if  the  lease  were  at  a  peppercorn  rent, 
the  tenant  for  life  could  receive  nothing  during  the 
lease ;  nor  could  the  reversioner*  The  effect  of  the  pur- 
chase is  to  change  the  position  of  both  parties ;  it  gives 
to  the  remainder-man  the  advantage  of  immediate  posses- 
sion, expectant  on  the  death  of  the  tenant  for  life,  of  a 
small  sum,  instead  of  possession  of  a  larger  estate,  post- 

(a)  15  Jurist,  239. 

T  T  2 


Estate. 
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1853.  poned  in  enjoyment  to  the  termination  of  the  lease ;  and 

In  re  ^^  gives  to  the  tenant  for  life  immediate  possession  of  a 

Steward's      small  income,  instead  of  the  prospective  possession  of  a 

larger  one.  That  is  the  nature  of  the  transaction ;  and 
if  the  valuation  is  properly  made  (and  it  must  be  assumed 
that  it  is),  each  party,  the  tenant  for  life  and  the  remaio- 
der-man,  has,  whatever  be  the  rent  reserved  on  the  lease, 
the  exact  equivalent  of  his  interest  in  the  land,  subjeet 
to  the  lease.  How  does  this  case  differ  from  the  com- 
mon case  of  a  sale  under  a  power  in  a  settlement  of 
lands  in  lease  I  Was  it  ever  heard  there  that  the  tenant 
for  life  was  only  to  have  an  amount  equal  to  the  rent! 
This  is  a  sale  under  parliamentary  powers,  and  the  same 
rule  must  apply. 

The  tenants  for  life  and  the  remainder-men  both  take 
under  the  will,  and  the  land  was  in  lease  at  the  date  of  the 
will,  and  at  the  death  of  the  testator.  What  the  testa- 
tor devised  bv  his  will  was,  his  estate  and  interest  in  the 
land,  and  his  estate  and  interest  in  the  land  was  the  fee 
simple  subject  to  the  lease  ;  the  fee  simple  subject  to  the 
lease,  therefore,  is  what  the  Petitioners  were  entitled  io 
for  life,  and  that  is  what  they  have  sold  to  the  Company. 
How  then  can  it  be  said  that  they  are  not  entitled  io 
receive  for  life  the  income  of  the  price  paid  for  the  venr 
thing  which  was  devised  to  them  for  life?  The  1700/. 
represents  the  whole  of  the  testator's  estate  and  interest 
in  the  land,  and  it  is  the  testator"*s  estate  and  intercut  in 
the  land,  and  not  the  rent  reserved  by  the  lease,  which 
is  devised  to  the  Petitioners  for  life. 

In  that  respect,  therefore,  this  case  is  clearly  distin- 
guishable from  the  case  of  The  Dean  and  Chapter  of 
Gloucester;  but  besides,  in  that  case  only  part  of  the  land 
demised  was  purchased  by  the  Company  ;  and  it  may  be 


Estate. 
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admitted  that  when  a  railway  company  purchases  from  an  1853. 

ecclesiastical  corporation  part  of  lands  which  are  in  lease,  j^  ^^ 

and  separately  agrees  with  the  lessee  to  compensate  him      Steward's 

for  his  interest  in  such  part,  and  the  lessee  continues  to 

pay  the  entire  rent  reserved  by  the  lease, the  course  of  the 

Court  is  to  direct  the  investment  of  the  purchase-money 

and  the  accumulation  of  the  dividends  till  the  expiration 

of  the  lease,  because  in  that  case  the  thing  sold  is 

simply  the  reversion  in  part  of  the  land  demised,  and 

the  bishop  or  rector  for  the  time  being  has  no  present 

right  to  such  reversion,  or  to  the  income  of  its  price. 

The  case  stood  over  to  ascertain  what  consideration 
had  been  given  for  the  lease. 

The  Vice-Chancellor  was  informed  on  a  subsequent 
day,  that  no  money  consideration  had  been  given  for  it, 
but  that  it  had  been  granted  in  consideration  of  a  cove- 
nant by  the  lessee  for  repairing,  and  laying  out  600/.  in 
repairs  within  twenty  years.  He  thought  that  was  a 
covenant  for  the  benefit  as  well  of  the  tenant  for  life  as 
of  the  remainder-man ;  and,  under  the  circumstances, 
the  tenants  for  life  were  held  entitled  to  the  interest  of 
the  1700/. 
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1853:  CLARK  r.  TAYLOR. 

7tb  July. 


^^  i//.  1  HIS  cause  was  heard  on  a  motion  for  a  decree.    The 

Charitable  qift    ^^'^  material  question  arose  upon  the  will  of  •famesBaylii, 

Cy  prh,         the  testator  in  the  cause,  which  contained  the  following 

A  jrifl  bv  will  to  ^^^  '  '*  ^^^  ^  ^^^®  ^^  ^^^  treasurer  for  the  time  being 
ft  particular  cba-  of  the  Female  Orphan  School  in  Greenwich  aforesaid, 

ritable  institu-      patronized  by  Mrs.  Enderhy,  the  sum  of  50/.  for  the 

tion,  maintained  *  •'  "^ 

Toluntarily  by      benefit  of  that  charity.^^     It  appeared  by  the  evidence, 

private  means,      that  Mrs.  Enderhy  named  in  the  will  was  a  lady  of 

institution  had  'o'^"'^®»  ^^o  had  been  in  the  habit  for  nriany  years 
ceased.  Held,  previous  to  and  after  the  year  1839,  of  spending  her  own 
that  the  gut  was  money  in  the  education  and  maintenance  of  several  female 
posed  of  as  a  children,  sometimes  in  one  house,  sometimes  in  another, 
charitable  gift  in  Greenwich^  which  she  rented  at  her  own  expense, 
^iled  and  Cell  sometimes  at  her  own  house.  Mrs.  Enderby  for  a  por- 
into  the  residue,  tion  of  the  period  had  a  board  put  up  in  front  of  the 

house  in  which  she  carried  on  the  education  of  the  female 
children,  with  the  words  **  Orphan  Girls'  School,^  or 
'*  Female  Orphan  School,"'  or  some  such  words,  painted 
on  it.  There  never  was  any  trust,  or  deed  of  endow- 
ment, or  any  treasurer ;  the  school  being  simply  a 
school  voluntarily  kept  up  by  Mrs.  Enderby  at  her  owx^ 
expense. 

Mrs.  Enderhy  discontinued  the  school  in  November 
1846  ;  the  children  then  being  educated  were  senta^'ay, 
and  no  such  school  afterwards  continued.  The  testator's 
will  was  dated  March  1839  ;  he  died  in  October  1840. 

The  question  was,  whether  the  bequest  to  this  school 
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failed,  and  fell  into  the  residue,  or  whether  it  was  dedi-  1853. 

cated  to  charity,  and  was  to  be  disposed  of  cy  prh.  p  ' 

Mr.  Bazalgette^  for   the  PhiintiflF,   cited  Cherry  v.        Taylor. 
Mott  (a). 

Mr.  J.  H,  Palmer^  for  a  Defendant  in  the  same  in- 
terest. 

Mr.  Bmk^  for  the  Executors. 

Mr.  WickenSy  for  the  Crown,  cited  Loscomhe  v.  Win- 
tringham{b)^  and  contended  that  wherever  there  is  a 
charitable  gift  which  fails,  the  gift  being  impressed  with 
charity  must  be  disposed  of  either  by  this  Court,  or  by 
the  Crown  ;  and  this  was  clearly  a  charitable  gift. 

Mr.  Palmer^  in  reply. 

The  principle  is,  can  you  collect  an  intention  to  give 
for  charitable  purposes  generally ;  the  rule  is  not  that 
wherever  there  is  a  charitable  gift  which /at'/*,  it  goes  to 
the  Crown  as  charity  ?  Loscomhe  v.  Wintringham  was  a 
case  of  a  public  charitable  purpose.  This  is  not  a  gene- 
ral charitable  purpose,  but  a  gift  to  a  supposed  private 
charity. 

The  Vice-Chancellor  (after  stating  the  facts)  : 

I  must  take  it  upon  the  evidence,  that,  during  the 
latter  part  of  the  existence  of  this  school,  at  any  rate,  it 
was  entirely  Mrs.  Enderbys  private  school.  She  may 
have  had  from  time  to  time,  from  friends  or  otherwise, 
some  trifling  contributions  in  aid,  but  it  appears  to  have 
been  substantially  maintained  at  her  expense. 

(a)   I  Myl.  &  Or.  123.  {b)  13  Beav.  87. 
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The  question  is,  whether  the  gift  in  this  will  is  to  be 
considered  as  a  gift  intended  for  charitable  purposes 
generally,  or  whether  it  was  simply  intended  for  the 
benefit  of  a  particular  private  charity.  Now,  there  is 
a  distinction  well  settled  by  the  authorities.  There  is 
one  class  of  cases,  in  which  there  is  a  gift  to  charity 
generally,  indicative  of  a  general  charitable  purpose,  and 
pointing  out  the  mode  of  carrying  it  into  efiect ;  if  that 
mode  fails,  the  Court  says  the  general  purpose  of  charity 
shall  be  carried  out.  There  is  another  class,  in  which 
the  testator  shows  an  intention,  not  of  general  charity, 
but  to  give  to  some  particular  institution  ;  and  then  if 
it  fails,  because  there  is  no  such  institution,  the  gift 
does  not  go  to  charity  generally :  that  distinction  is 
clearly  recognised ;  and  it  cannot  be  said  that  whereTcr 
a  gift  for  any  charitable  pui*pose  fails,  it  is  nevertheless 
to  go  to  charity.  In  many  cases,  it  is  difficult  to  see  to 
which  particular  class  the  case  is  to  be  referred,  and  this 
is,  to  a  certain  extent,  one  of  such  cases. 


The  testator  seems  to  have  assumed  that  this  schod 
was  conducted  as  charity  schools  usually  are,  by  means 
of  the  usual  machinery,  with  a  treasurer  or  some  other 
officer  appointed,  into  whose  hands  he  wished  the  money 
that  he  left,  to  be  paid. 

Did  he  intend  the  money  to  be  paid  to  provide  for  the 
education  of  female  children  generally,  or  did  he  intend 
merely  to  provide  for  the  education,  exclusively,  of  such 
as  were  under  the  care  of  Mrs.  Enderby  ?  did  he  intend 
the  50/.  to  go  to  that  particular  institution  \  (His 
Honour  referred  to  the  words  of  the  gift.)  Now,  these 
words  do  not  appear  to  contemplate  a  charitable  purpose 
generally,  nor  even  generally  the  particular  species  of 
charity  designated.     A  particular  school  appears  to  have 
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been  intended.  If  no  such  school  had  existed,  the  testator 
could  not  have  had  the  intention  to  benefit  the  particular 
school,  and  might  have  intended  general  charity ;  but 
here,  upon  the  facts,  the  testator  may  have  personally 
seen,  and  known,  and  approved  this  school.  That  could 
Dot  have  been  the  case  in  Loscombe  v.  Wintringham; 
there  it  was  shown  that  no  such  institution  as  that  re- 
ferred to  by  the  testator  existed :  he  must  have  intended 
therefore  some  general  purpose  of  charity.  That  dis- 
tinguishes this  case  from  Loscombe  v.  Wintringham^  the 
authority  of  which  I  do  not  here  in  the  slightest  degree 
mean  to  impugn. 


1853. 


Clark 

V, 

Taylor. 


Now,  there  having  been  such  a  school  as  the  testator 
describes,  it  being  a  mere  private  school  maintained  by 
the  beneficence  of  Mrs.  Enderbg,  I  cannot  say  that  the 
legacy  given  to  it  is  to  go  to  any  other  institution.  The 
gifby  thei*efore,  has  failed,  and  falls  into  the  residue. 


?  r^*Trzi.T 


rSi  -rtr 


T^as  1  xiiAj  be-  ^niiied 
'«-  ifcUi  iir  inT  v'x-  xai  ^»';A-Trii*-  ise  mnL  "apgi*&  ;  and  / 


*aa£  irLI  £-xw  cmd  he- 


J*  ■*'^ 


ri;:f^   iT'iz*^     13.::    jskta   ■Kar-^'i    f*  ^r'  €tcm  4atd  wy 

W» -y  i*^  v*^     tfaf  h'jmt.   til-    '    :**ir^i^   t:o:»:i-:   ilt  b-j>ve-i  wife  sole 
fmuiv^  tsL  vij^,  ... 

H*  »r»»  r*^  iJ.         ^'-^  *-^*-a.i:«'  z^s*  a  r>i  i-l  17  ^iiici  be  bequeathed 

^' f'''"*^*'  *'';     iearh^r  h,.  v-'^  ^-rnirhiT-  h^  kf:  d:.  i^oe.     His  widov 

Uti^>1  t//,  fvf  )*^  V,.*:  -vr  fa-  '^tj*-!:  ^Ar-rs::*^  tnd  r^qaestir^,  that 
lit  >,*^  t\p:ii$}t  %\^  wo  .  j  ;rT*:  iT^-i  Tj^-Ltitrj  irA^i/  thovld  l^  remain- 
tMf,  t$i  %*i^'h  H*iUtx  tu  >fi*:  ^tyyjil'l  t:,.Lc  proper,  niito  s^ch  members 
'/f  Ji^-f  '/w«  ii/»d  hl«i  ist'til'.-i  lh4.t  ^^e  ihoal]  thick  mcrst  deservins, 
IM>/J  w^'f*:  t^tstliU-A  \Jt  Wit-.  hi%m^  He  riiA^Je  a  oodicii  bj  vhich  he 
l^f^  m  U-nttn,  hi%  n-.'il'iJiiry  e%Ute  to  L:s  w;fe. 

lf«'W,   ibiit   U/tli  ;i»>  to  th*;  frt*:h'/ld  aod  leasehold  propertr  and 
Omt  u^tu\t^%,  tl**ffe  wa^  no  tru>st  ;  but  tlie  wife  took  absolutelv. 
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died  in  1851,  having  by  her  will  given  the  five  shares 
in  the  houses  at  Bath  and  her  residuary  estate  to  Dr. 
Marsden, 

Mr.  Pigotty  for  the  Plaintiffs,  the  executors  of  Mrs. 
Arthttr^  submitted  the  case  for  the  decision  of  the  Court. 

Mr.  Daniel  and  Mr.  Bichner^  for  Dr.  Marsden^  cited 
Pushman  v.  PilUter  (a),  Wynne  v.  Hawkins  (ft),  Cotv- 
man  v.  Harrison  (c),  Wright  v.  Atkins  {d),  Sprange  v. 
Barnard  {e)^  Harlandv,  Trigg  (/). 

Mr.  Bacon  and  Mr.  T,  Stevens^  for  some  of  the  rela- 
tions of  the  testatrix. 
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* . ' 

Green 

w. 

Marsden. 


Mr.  Rogers^  for  others  of  the  relations  of  the  testatrix, 
cited  Doe  d,  Atkinson  v.  Fawcett  (g). 

Mr.  Follett  and  Mr.  JElderton  appeared  for  other 
persons  in  the  same  interest. 

The  substance  of  the  arguments  for  the  next  of  kin, 
and  those  who  claimed  adversely  to  Mrs.  Arthur's  will, 
was  as  follows : — 

The  devise  as  to  the  five  shares  of  the  freehold  and 
leasehold  estaes  to  Dr.  Marsden  is  void;  the  testa- 
trix had  no  absolute  interest,  but  only  a  trust  estate, 
after  her  own  life  interest ;  she  did  not  devise  according 
to  the  trusts,  and  therefore  the  estate  goes  to  the  per- 
sons amongst  whom  she  might,  according  to  the  trusts. 


(a)  3  Ves.  7. 

(ft)   1  Br.  CO.  179. 

(c)  17  Jur.  313. 

(d)  Turn.  &  Russ.  143. 


(e)  2  Br.  0.  0.  585. 
(/)1  Br.  CO.  142. 
(g)  3  C.  B.  274. 


■Kt 


lirir  :y  CSAyCEKT. 


«1 


r£  kzTL  &r  that  is 
/'  .€5.     Tbe  word 
oc  jaBf  oL<  )ect£  known 


GC  IK  xrfL  ae  lo  the  mooer, 

Pbt  of  the 


Azmohies;  aad 
toappomt 


.¥• 


\L:   3:^3.  i 


^  Mrs.  Artho'^  who 


:£  ser  aexi  -x 


» 


c  srr   ic^RET  :£  die  Ty>*<ii1it*wi  of  her 


yr.-  r.-wt>;  iz-.i  Mr.  Jf^w.  f:r  odier  reUtires  of 
y.^t  ^-rr.ic  mei  fii^L:  t.  KMiz\t{t\  Barnes  ▼. 
Pzi:x  *  '^.•^lisci  T.  RojkBck  \^\,  Camstable  t. 
Z;i-     -   .     >frm=»    T.    iwTfcza'i"",    tjibbt  t.    Tate  (k). 


AZ-T 


iJ:^:.  exctcf -:  in  like  words  of  gift,  there 
c  in  ACT  cither  fon  of  the  wiU  showing 


-7      :    B.:-.  Liis-    l-3r  ?f 

xd-  9  Haze.  708. 

•e-j.  .    Cnrirw  t.  C>>  =»■«■,   i» 

(e)  3  BeaT.  14S. 

V«.  .31  >. 

r/)  S  Ves.  604. 

'  ^^     Pier%r/^    X    G^rmetj    2 

ly)  4  Bear.  191. 

br.  C   O,  ::.5;  J/a/w  T 

ik)  3  DeG.  &Sm.  411. 

Ktktjkl^,  2  Ves.  .io3 ;   ITm^ 

\{)  5  Mad.  123. 

V.  C<rz,  2  Mjl  4  Cr.  6M. 

(i)  S  Sim.  132. 

(<r;  J  Ves.  sen.  162. 

(0  18  Ves.  476. 
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an  intention  to  leave  the  property  to  the  wife  for  her  own 
absolute  use.  The  words  '*  what  shall  be  remaining  "^ 
mean  merely  the  testator's  residue :  they  have  no  refer- 
ence to  antecedent  consumption  of  property,  Upwell  v. 
Hahey  (a).  Grant  v.  Lynam  (i). 

Mr.  •/.  V.  Prior^  for  the  heir-at-law  of  the  testator, 

m 

who  was  also  his  next  of  kin,  argued,  as  to  the  second 
gift,  that  the  words  ^^  what  shall  remain**  meant  what 
shall  remain  after  the  widow'^s  death,  having  used  it 
during  her  life :  it  was  like  a  gift  to  her  for  life,  re- 
mainder over  after  her  death.  He  cited  on  this  point 
Suskisson  v.  Bridge  (c). 

On  behalf  of  the  heir,  he  argued  that  the  words  of  gift 
did  not  pass  the  fee  in  the  real  estate.  If  the  words  do 
not  carry  the  fee,  they  are  uncertain  as  to  the  real 
estate  :  there  is  therefore  no  trust  or  power ;  and  there 
being  no  fee  in  the  widow,  the  remainder  was  undisposed 
of,  and  goes  to  the  testator's  heir-at-law. 

The  Vice- Chancellor  : 

I  am  of  opinion  that  by  this  will  no  trust  is  created  at 
all,  either  as  to  the  freehold  and  leasehold  property,  or  as 
to  the  money.  A  great  number  of  cases  have  been  cited, 
which  at  first  sight  appear  to  bear  upon  the  case ;  and  if 
I  thought  that  the  decision  I  am  about  to  pronounce 
conflicted  with  those  cases,  I  should  have  taken  time  to 
consider  them.  But  it  appears  to  me,  that  if  I  were  to 
decide  that  here  there  is  a  trust,  I  should  be  going  much 
beyond  the  decided  cases.  As  to  the  general  principle 
there  is  no  doubt,  though  on  the  policy  of  establishing 
such  a  principle  I  have  great  doubt.     (His  Honor  re- 

(a)   1  P.  Will.  651.  (6)  4  Russ.  292. 

(c)  15  Jur.  738. 


1853. 
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Green 

V. 

Marsden. 


-t;n  t^tZt  z3  ca^ycEaT. 


Ur-^ssc'H  ff  .SfcaanttL  C  3.  7*.  ~ii  iiunr  "jmc  db 
s^  lanrv^  jmn?  miEe  inr  -sujosii. }  IT'i  •fv^ry  var4  rf 
IBS  >  'fnirff*^  ■suBcsK.  sue  j^gpgcung  i^nac  tiie  ^n^ 
r:nie  vac  -^p?  ^gcmiiHuyL  I  ^bbhI  Tsiramly  odc  -^xsaaik 

K^^iUikL  -    Tiujfu^  LmIvI  Lujupiiue  ibeerrea  ja  die  pnn- 
!;oie  -^i  )<^  Ltruic^i  x^im  'ixe  susesw      HI&  H<iiifir  referred 
71  :iii;  ^iidgrne?ic       T  i  "haz  fSDtiscua  ic  ^e  priocipfe  I 
fiiuscrrutf.  lor  I  viil  luc  in  it;yrjiiii  x.     Applying  dot 
imcDiftf  1)  "rnft  *•■»,  "aifr?  are  10%  nsoiicc  ^lifbs  m  dhe 
iriifiiw  11'  nwinii  is"S   if  3ie  jeacaour  ^  propercr.  esEl 
actrjizmamea  ly  wifvcs  ji  sasn^  "jncsBOxej  ;.  ia  eadi  fik 
jii'p^^r  ry  -^nr-is^  IT?  3e  iame.    Xiiw.  aitjiuii^h.  u&e  Coort 
nizrar  iiiiii  var-b  lo  -sna^^  x  irnsc  as  ::o  a  porcwa  <£  a 
irlL  xoiiiTni:   }T  nHeesEty  auLnnir  tLnac  doi*  ame  worii 
▼ouifi  7*raLt^  1  "TTiBC  3ft  a!  aouciiifr  pijTTnufLi  jet  (be  b- 
teaniia  ib  ^)  :ne  i«jir:dua  nav  %  'Ttn&iiiiered  and  cdDectei 
::7  r^rercsice  "jr,  liie  appar^it:  intentD}!!  En  azujcher.     Tk 
iei!«:nii  ^iajise  if  :iii&  Till  ii«  die  <}ae  Lease  open  so  (i^obCr 
!Uiii  I  sxaJ  :T:r  :haz:  natfoa  ';t:nj$ofer  ic  tirss.     Xov  die 
▼':rii*  ifief.  lin-inrti  diey  L:  mic  ^riearij  amoaat  to,  migiit 
rfioijCi'a.iirf  a  r^siiLary  be^aesc.     The  tescacor  maj  hafe 
^r:«:»^^i  '^zaz  diej  wr}izlfi  pasB  all  his  persooal  propertj: 
an*!  I  121  3j:c  *iire  dnc»  if  diere  **ini  no  ocfaer  wonfc; 
diiiv  ¥riilii  z^tjc  *:e  ^njEiiiecj-     Bat  die  testator,  cither 
bei!a.:i=e   he    ziht  have   himself  coQsi«iered   h  doabtfU 
whetiier  die  w^iris  were  5cS«:fect  to  pass  his  residize,  or 
beca;ise  c^  ii<i  :i*:t  ictead  it  to  pa:a6w  has  bj  his  codiriI» 
ina«ie  oclj  a  tew  .iaj!5  after  hi*  will,  expressly  made  a 
zeceral  residcary  beqaest.     The  testator  therefore  has^ 
by  die  eflfect  of  his  will  and  ci>iioiI  taken  together,  shown 
that  he  <iid  not  m*ean  the  i^  of  monies  to  be  a  residuarr 

(a)  3  Bear.  146.  \,h)  See  3  Bear.  16i. 
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gift ;  but  he  meant  by  it  a  specific  bequest  of  a  specific 
portion,  and  he  gives  that  to  his  wife  for  her  sole  and 
separate  use  and  benefit.  He  gives  it  for  her  sole  use  : 
that  does  not  mean  her  separate  use  in  the  technical 
sense,  but  it  means  that  she  should  have  the  absolute 
control  and  enjoyment ;  that  the  property  shall  be  for 
the  benefit  of  her,  and  of  no  other  person  than  her. 
Now  it  is  to  be  observed,  that  the  testator  in  his  resi- 
duary bequest  gives  his  estate  generally  to  his  wife  with- 
out precatory  words,  while  in  the  bequest  of  the  specific 
portion  he  uses  the  words  referring  to  what  shall  be  re- 
wudning  at  his  death.  What  does  that  mean  i  What 
he  means  is  this :  the  widow  is  to  have  it  for  her  sole  use 
and  benefit,  that  she  may  do  as  she  pleases  with  it — that 
fthe  may  spend  it,  or  give  it  away,  or  bequeath  it ;  but 
he  expresses  his  wish,  not  imperatively,  but  desiring  that 
she  may  know  his  wish,  as  to  what  she  should  do  with 
what  remains. 


1853. 


Green 

V, 

Marsden. 


Now,  after  the  cases  that  have  been  decided,  I  could  not 
say,  that  if  the  subject  of  gift  were  certain,  and  there  was 
nothing  to  show  that  the  language  was  merely  precatory, 
there  would  not  be  enough  to  create  a  trust ;  but  in  order 
to  see  whether  that  is  so  or  not,  the  words  used  may  be 
considered  with  reference  to  other  expressions  in  the 
will ;  and  it  is  therefore  proper  to  advert  to  the  terms  in 
which  the  objects  of  gift  are  expressed. 


Now,  it  is  said  that  the  word  ^^  family  "  is  a  word  that 
has  received  a  certain  interpretation,  and  so  it  has,  but 
still  it  is  in  itself  a  word  of  most  loose  and  flexible  de- 
scription ;  it  may  mean  the  heir-at-law,  though  that  is 
not  its  natural  meaning ;  it  may  mean  the  next  of  kin, 
and  either  living  at  the  death  of  the  testator,  or  living 
^t  the  death  of  some  other  person :  but  here  the  testa- 
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tor  does  not  ase  simpfy  the  term  ^*  fiunflj,'^  bat  speaks 
of  such  members  of  her  own  and  his  familT  as  his  wife 
msLw  think  fit. 

Looking  at  the  whole  context,  I  think  the  case  comes 
within  the  iangoagie  of  Lord  Langdale^s  judgment  ip 
Kjihjkt  V.  Knight  • — '^  If  the  gnrer  accompanies  his  ex- 
pre^ion  of  wish  or  request  by  other  words^  from  which 
it  is  to  be  collected  that  he  did  not  intend  the  wish  to  be 
imperative ;  or  if  it  appears  from  the  context  that  the 
first  taker  was  to  hare  a  discretionary  power  to  with- 
draw any  part  of  the  subject  frtxn  the  object  of  the  wish 
or  request ;  or  if  the  objects  are  not  snch  as  may  be 
Kcertained  with  sufficient  certainty,  it  has  been  held 
that  no  trust  is  created "  (a) ;  and  that  in  the  seconi 
clause,  thfe  testator  had  no  idea  or  intention  of  creating 
a  trust,  but  intended  his  wife  to  have  the  property  for 
her  own  use  absolutely. 

In  the  first  clause  there  is  more  difficolty  in  the  ho- 
jTua^e.  It  is  stated  that  the  testator  was  himself  owntf 
of  four  tenth  shares  of  the  freehold  premises  in  BaUu 
and  of  four  tenth  shares  of  the  leasehold  houses  in  Batk 
which  he  had  purchased  from  the  father  of  his  wife ;  one 
tenth  belonged  to  his  wife.  As  to  the  whole  he  uses  this 
language,  '*  I  give,''  &c.  (His  Honor  referred  to  the  first 
clau^  of  the  will.) 

Treating  all  the  five  shares  as  his,  he  gives  them  to 
his  wife  for  her  sole  use ;  she  alone  is  the  object  of  his 
lx)unty ;  she  is  alone  to  have  the  enjoyment ;  and  then 
come  the  precatory  words,  '"I  beg  and  request,*"  &c.,  the 
same  words  as  in  the  other  precatory  clause,  with  this 
distinction  only,  that  the  words  "  which  shall  be  remain- 


(a)  1  Beav.  173. 
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ing,"  which  render  the  other  subject  of  gift  uncertain,  1853. 

are  not  in  this  clause  ;  here  the  subject  is  certein ;  but         Grefn 
when  I  find  that  in  all  other  respects  the  two  clauses  are  v. 

the  same,  it  justifies  the  conclusion,  that  the  clause  falls       Marsden. 
within  the  same  category  as  the  other,  and  is  within  the 
definition  expressed  by  Lord  Langdale  of  the  cases  in 
which  a  trust  is  not  created. 

The  only  remaining  question  is,  whether  the  gift  to 

the  widow  of  the  five  shares  is  a  gift  for  more  than  her 

life.     It  is  said  that  it  is  only  a  gift  for  life.     Now  here 

the  testator  gives  the  five  shares,  &c.,  "  which  belonged 

to  me.''    To  what  antecedent  do  these  words  refer? 

Not  to  the  words  **  freehold  and  leasehold  tenements'' 

in  the  city  of  Bath  ;  they  did  not  belong  to  the  testator. 

What  he  had  was  not  the  houses,  but  five  shares  in  them. 

The  words  "  which  belonged  to  me  "  refer  therefore  to 

the  shares^  not  to  the  houses.     Then  "  the  shares  which 

1)elonged  to  me  "  are  the  same  as  *'  my  shares ;"  and  it 

lias  been  determined  that  the  latter  words  pass  a  fee. 

TPhe  word  "  shares  "  means  all  the  estate  and  interest  of 

'Che  testator. 

Besides,  the  very  terms  of  the  precatory  clause  import 
-^hat  the  widow  is  to  devise^  which  she  could  not  do  if  she 
Iiad  not  a  fee  in  the  whole.  I  think  there  was  a  devise 
^>f  the  fee  to  the  widow ;  that  there  is  no  trust  created  ; 
«uid,   consequently,  that  the  will  of  Mrs.  Arthur  took 
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1853: 
26th  and  '28th 
Mkf,  and  3rd 

JppotntmeHl. 

EMhauttian  of. 

The  farts  of  this 
case  and  the 
principal  ques- 
tion were  the 


Ebohm  t.  SauH- 

415  ;  and  on  a 
re-hearing  the 
jiid^ent  was 
affirmed. 

General  pro- 
positions con- 
cerning the 


of  a  general 
power  to  ap- 
point by 
deed  or  will, 
and  concerning 
poners  of  revo- 
cation and  nen 
appointment. 


EVANS  ».  EVANS. 

EVANS  V.  SAUNDERS. 

1.  HE  first  of  these  causes  was  a  creditor's  suit  aff 
the  estate  of  Airs.  Evans;  and  the  material  qu 
involved  was  the  same  as  that  which  had  been  pret 
argued  and  decided  in  the  special  case  of  Evant  v. 
dtrs  (a).  But  the  PlaintilT  in  the  suit  not  havinj 
made  a  party  to  the  special  case,  and  insisttn 
having  the  point  again  ai^ed,  it  was  arranged  tb 
parties  to  the  special  case  should  again  appe 
this  occasion,  and  that  the  hearing  should  be  ti 
both  as  a  hearing  of  Evans  v.  Evans,  and  a  re-hear 
Ecans  V,  Saunders.  The  facts  and  the  different 
mcnts  are  stated  fully  in  the  report  of  Evans  v.  Sat 

The  Solicitor- General  Mr.  C.  P.  Cooper,  and 
Tripp,  for  the  Plaintiff,  contended  that  the  will  of 
Ecaiis  operated  as  an  execution  of  her  power. 
Stated  the  different  transactions  set  forth  in  the  rep 
Evans  V.  Saunders,  and  proceeded  to  argue  as  foUo 

The  Solicitor- General. 

All  the  attempted  exercises  of  the  original  po5n 
destroyed,  as  if  they  had  never  been  attempted  ( 
tended.  The  power  of  disposition  by  testameutar 
reserved  to  Mrs.  Evans,  remained  unaffected,  u 
turbed  by  wJiat  had  been  done. 

(a)  Ante  p.  415. 
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The  aathorities  thai  were  died  in  Emou  t.  Satmd^n 
•against  the  exoncne  of  the  testamentarj  power,  mre  mil 
cases  relating  to  a  single  power.  This  is  not  a  single, 
bat  a  double  power.  If  there  is  a  power  in  a  deed  to 
appoint  by  deed,  and  in  the  same  deed  a  power  to 
appoint  by  wiD,  these  are  different  powers. 

Then,  if  I  hare  exercised  a  power  or  authority  given 
to  me,  and  reserved  authority  to  undo  what  I  have 
done,  and  to  exercise  the  authority  anew,  that  which 
is  reserved  by  the  right  of  exercising  the  authority 
anew,  is  no  more  than  the  old  power,  which  the 
very  language  of  the  reservation  purports  shall  revive 
and  be  restored.  The  power  reserved  is  a  power  to 
declare  a  use;  whyshould  that  be  considered  a  new 
aathority !  All  that  is  required  by  the  party  exercising 
the  power  is,  that  there  shall  be  a  reservation  to  him  of  a 
power  of  annulling  his  existing  intention,  and  of  being  i*e« 
stored  to  his  original  position  as  donee  of  the  old  power. 
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1853. 
Evans 
Evans. 


Now  the  judgment  in  Evans  v.  Saunders  involves  this 
proposition,  which  I  submit  is  erroneous,  viz.  that  the 
original  power  was  a  single  power,  and  not  two  distinct 
powers.  I  contend  that  there  are  two  distinct  powers ; 
and  that  the  power  to  appoint  by  will  was  not  affected  by 
the  exercise  of  the  power  to  appoint  by  deed,  that  exor* 
else  being  afterwards  annulled. 

This  was  the  view  taken  by  Mr.  Preston  (in  his  troa- 
tise  on  Abstracts).  (The  learned  counsel  also  rcfurred 
to  1  Svff.  Pow.  6th  edit.  p.  470 ;  2  Rollers  Abridgment, 
262.) 

Hele  V.  Band  (a)  is  in  accordance  with  the  note  in 


(a)  2  Sag.  Pow.  App  :t7»t. 


V  u  2 


656 


1853. 


Evans 

V. 

Evans. 
28th  May. 


CASES   IN   CHANCERY. 

jRolle,  and  shows  that  the  last  appointinent  arises  oot 
of  the  original  power.  (He  referred  also  to  Montagwt 
V.  Kater  (a).) 

Mr.  C  P.  Cooper  and  Mr,  Tripp j  with  the  Solicitor' 
General. 

Assuming,  for  the  purpose  of  the  argument,  that  we 
are  wrong  in  saying  that  the  original  power  here  was  a 
double  power,  still  Montague  v.  Kater  contains  dicU 
bearing  on  this  case,  and  from  which  it  must  be  collected 
that  the  original  power  was  revived,  (The  leaned 
counsel  refeiTed  to  the  passages  commented  upon  in  the 
judgment.  They  refeiTed  also  to  Chance  on  Powen, 
vol.  1,  p.  490.) 

Secondly,  this  is  a  credi tore's  suit,  to  have  the  debts  of 
A.  Evans  paid  out  of  the  price  of  her  estate,  whidi 
she  has  devised  on  trusts  for  sale ;  and,  admitting  tbe 
power  not  to  have  been  well  exercised  by  will,  the  Court 
will  aid  the  defective  execution  in  favour  of  creditors  (5). 

Mr.  Malins  and  Mr.  Pitman^  for  the  trustees  of  Mis. 
Evans"  will,  in  the  same  interest. 

Without  discussing  whether  the  original  power  was « 
double  or  a  single  power,  at  any  rate  Mrs:  Evans  had 
an  absolute  power,  and  she  exercised  it  from  time  to 
time.  The  question  is,  did  she  intend  to  do  anything 
more  by  the  successive  transactions  than  to  undo  what 
she  had  previously  done  ?  She  need  not  have  reserred 
anything  but  a  power  of  revocation ;  the  reservation  of 
a  power  of  new  appointment  was  unnecessary :  such  a 
power  would  arise  of  itself.  Therefore  her  reserving  to 
herself  a  power  of  new  appointment  by  deed  does  not 

(a)  20  Law  Times,  323,  &  (Jb)  2  Sag.  Pow.,  6th  edit 

22  Law  Journ.  (N.  S.),  Exch.      135;    Toilet  v.   ToUet,  2  P. 
154.  WiU.  490. 
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deprive  her  of  her  power  to  appoint  by  will.     Montague 
V.  Kater  is  inconsistent  with  Evans  v.  Saunders. 

Mr.  Danielle  for  Thomas  Jones  Saunders,  the  remain- 
der-man. 

The  original  power  is  clearly  a  single  power.  (He 
referred  to  1  Sug.  Pow.  271.)  It  is  equally  clear  that 
a  power  to  revoke  and  a  power  to  create  new  uses  are 
two  distinct  powers. — As  to  the  argument  that  the  re- 
servation of  ^  power  of  new  appointment  is  redundant, 
he  referred  to  1  Chance^  1 1 1 ,  to  show  that  a  power  of 
revocation  does  not  always  involve  a  power  of  new 
appointment. 

In  this  case  the  original  power  contains  a  power  of 
revocation,  but  no  power  of  new  appointment  is  expressly 
reserved.  But  whether  a  new  power  of  appointment 
is  implied  or  not  by  a  power  of  revocation,  it  clearly  may 
be  reserved  ;  and  if  it  is,  it  is  then  clearly  the  only  power. 
(He  referred  to  1  Sag.  Pow.  467;  BrudeneU  v. 
JElwes  (a).) 

With  him,  Mr.  Greene. 

He  referred  to  the  Countess  of  Roscommon^ s  case  (b). 

When  the  new  set  of  powers  and  limitations  created 
under  the  original  power  was  introduced  into  the  ori- 
ginal settlement,  it  wholly  displaced  the  original  set- 
tlement ;  nothing  of  the  old  power  remained.  It  is  said 
the  deed  of  1836  revoked  the  power  to  appoint  by  deed, 
contained  in  the  deed  of  1835  ;  but  there  is  no  indication 
of  any  such  intention  iil  the  deed  of  1835.  The  power 
to  revoke  applied  to  what  went  before  it ;  the  revocation 


667 


1853. 


Evans 

r. 
Evans. 


(a)  1  East,  442. 


(6)  6  Br.  P.  C.  Ed.  Toml.  158. 
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aollai  zj  the  esereiae  of  tbe  power  of  revoeatioii,  bate 

zhti  e&ct  of  .iitccfaarzui^  the  original  power  of  appoint- 

men: '     Tbe  qoescioa  is,  can  it  he  said  that  bj  the  in- 

dcnxmenc  which  has  been  afasoIurelT  aonulled,  the  original 

p}wer  has  been  executed  and  is  at  an  end  ?     Has  anj 

crtate  been  created  nnder  that  power  I    Nose.    If 
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estate  is  given  subject  to  a  condition,  but  the  interest 
arising  under  that  condition  is  determinable  on  another 
condition,  then  if  the  second  condition  occurs,  the  estate 
is  remitted  to  its  original  ownership.  Here  is  an  estate 
made  with  a  condition  that  the  party  creating  it  may 
revoke  it,  and  that  right  to  revoke  is  exercised,  and 
the  thing  intended  to  have  been  done  is  annulled ;  the 
estate  is  then  left  to  go  in  the  original  channel. 
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The  argument  on  the  other  side  would  go  the  length 
of  annulling  the  terms  of  the  original  contract.  The 
power  was  a  power  appendant,  intended,  if  exercised,  to 
be  exercised  at  the  pleasure  of  the  donee^  with  a  power 
of  annulling  what  he  might  do. 

■ 

The  several  deeds  here  are  all  emanations  from  the 
original  authority,  and  when  obliterated,  the  Plaintiff  is 
reinstated  in  his  former  ownership. 


Sele  V.  Bond  is  only  an  authority  for  this,  that  if 
there  is  a  power  of  appointment  with  a  power  of  revoca- 
tion^  and  the  power  of  appointment  is  exercised,  without 
reserving  a  power  of  revocation,  the  instrument  takes 
effect,  and  the  original  power  of  revocation  cannot  be 
resorted  to ;  that  was  the  ground  on  which  Hele  v. 
JBond  was  decided.  The  Court  did  not  say  in  that  case, 
that  if  a  power  of  revocation  had  been  reserved,  it  would 
have  been  a  new  power,  but  spoke  of  it  as  a  reservation 
of  the  old  power  of  revocation ;  so  here,  the  reservation  of 
a  power  of  revocation  is  not  a  reservation  of  a  new  power, 
but  a  preservation  of  the  old  power. 

The  learned  counsel  commented  on  Montague  v.  Kater, 
and  contended  that  in  this  case,  the  last  deed  being  only 
a  revocation,  the  original  power  was  restored. 
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The  Vice-Chancellor  took  time  to  consider,  and  un 
the  3rd  of  August  delivered  the  following  judgment  :— 

This  mat^r  comes  before  the  Court  on  the  re-hearing 
of  a  special  case,  and  alio  on  the  hearing  of  a  cause  of 
Evans  V.  Evans  on  further  directions,  and  a  petition,  the 
question  to  be  deteimined  in  the  cause,  being  the  suite 
as  that  raised  by  the  special  case.     When  the  spectil 
case  was  first  heard,  and  decided  by  me  in  February  last, 
I  was  not  informed  (as  I  ought  to  have  been)  that  the 
question  upon  which  it  sought  the  opinion  of  the  Court 
was  the  subject  of  a  reference  to  the  Master  in  the  cause, 
and  that  the  Master  had  actually  reported  upon  it.    Had 
I  been  aware  of  that,  I  should  have  declined  to  hear  the 
special  case  until  the  cause  should  come  on  for  further 
directions.      All  parties,  however,   have   very  properir 
agreed  that  the  special  case  should  come  on  to  be  re- 
heard with  the  hearing  for  further  directions,  and  that 
the  question  at  issue  should  be  open  upon  both,  and 
should  now  be  determined  both  on  the  one  and  the 
other,  all  parties  agreeing  to  be  bound  by  the  decisioD 
of  the  Court. 


The  question  I  am  called  upon  to  decide  is,  whether 
the  will  of  Mi's.  Ann  Evans^  dated  3rd  March  1^, 
operated  as  an  ciTectual  appointment  of  certain  freehold 
estates  in  Wales;  and  this  question  depends  upon  an- 
other, viz.  whether  at  the  date  of  the  will  and  the  death 
of  the  testatrix,  she  had  any  subsisting  power  to  appoint 
these  estates  by  will.  If  she  hail,  it  is  not  disputed  tUt 
the  will  operated  as  an  effectual  exercise  of  the  power. 

'J'he  facts  of  the  case  are  as  follow.  (The  Vice- 
Chancellor  stated  the  facts  set  out  in  the  s|>ecial  case. 
ante,  p.  415.) 
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The  principal  argument  of  the  learned  counsel  who  1853. 

support  the  will  is  in  substance  this :  they  contend  that,  Evans 

bj  the  original  settlement  of  1794,  Mrs.  Evans  had  two  r. 

distinct  powers,  one  a  power  to  appoint  by  [Jeed,  and,  in  Evaks. 
default  of  appointment  by  deed,  another  distinct  power 
to  appoint  by  will ;  that,  having  these  two  separate  and 
distinct  powers,  she  did,  by  the  deed  of  appointment  of 
1830,  exercise  the  former  power,  that  is,  the  power  to 
appoint  by  deed ;  but  left  the  latter,  that  is,  the  power 
to  appoint  by  will,  still  subsisting ;  that  this  power  to 
appoint  by  will  continued  to  subsist,  unaffected  by  the 
deeds  of  revocation  and  new  appointment  of  1853  and 
1835  ;  and  that  the  deed  of  1836  having  simply  revoked 
Uie  uses  appointed  by  the  deed  of  1835,  without  appoint- 
ing any  new  uses,  the  power  to  appoint  by  will  created 
by  the  original  settlement  of  1794,  which  had  survived 
the  operation  of  all  the  several  appointments  by  deed, 
remained  in  full  force  and  capable  of  being  exercised, 
and  was  duly  exercised  by  the  will  of  1848. 

This  argument  is  based  exclusively  upon  this  proposi- 
tion :  that  a  power  to  appoint  by  deed  or  will  is  not  a 
single  power,  but  two  separate  and  distinct  powers. 
That  proposition  is  the  sole  foundation  for  the  whole  of 
this  argument  in  support  of  the  will ;  and  unless  that 
proposition  can  be  maintained,  the  whole  argument  fails. 

After  a  second  careful  consideration  of  the  case,  and 
examination  of  all  the  authorities  I  can  find  on  the  sub- 
ject, I  am  compelled  to  declare  my  entire  dissent  from 
that  proposition.  I  will  state  the  reasons  for  which  I 
have  arrived  at  this  conclusion. 

In  the  first  place,  I  may  observe  that  no  sort  of  autho- 
rity, not  even  a  dictum  in  any  case  ancient  or  modern, 
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(me  to  appoint  by  deed  attested  by  A.  and  £.,  and^  in 
default,  &c.,  another  distinct  power  to  appoint  by  deed 
sttested  by  the  survivor  of  them.  So,  again,  a  power  to 
^ipoint  by  deed  attested  by  A.^  or  jB.,  or  C,  must  be 
three  distinct  powers,  and  not  a  single  power.  And 
spon  the  same  principle,  in  the  case  of  the  power  which 
I^Te  rise  to  the  case  of  Harris  v.  Bessie  (a),  which  was 
H  power  to  a  woman  to  make  a  will  in  the  presence  of 
Iier  husband,  or  of  J.  S.,  or  of  such  two  persons  as  she 
dioiild  appoint,  the  lady  must  have  had  three  separate 
and  distinct  powers  to  make  a  will.  Indeed,  if  the  ques- 
tion of  the  unity  or  plurality  of  the  power  is  to  depend 
upon  the  number  of  different  kinds  or  forms  of  instru- 
ment by  which  the  donee  is  authorized  to  exercise  it,  I 
do  not  see  how  you  could  stop  short  of  saying  that  a 
general  power  of  appointment  not  specifying  at  all  the 
eort  of  instrument  by  which  it  must  be  exercised,  is  I 
know  not  what  number  of  distinct  powers,  seeing  that  it 
may  be  exercised  by  will,  or  by  mere  writing,  or  by  deed 
miattested,  or  by  deed  attested  by  one  witness,  or  by 
deed  attested  by  two  witnesses^  and  so  on  in  infinitum. 

These  consequences,  which  necessarily  follow  from  the 
principle  or  supposed  principle  I  am  now  considering 
(and  a  great  many  others  might  readily  be  suggested), 
are,  to  say  the  least,  somewhat  startling ;  and  their  very 
novelty  and  strangeness  would  seem  to  suggest  that 
there  can  be  no  soundness  in  the  principle  which  would 
produce  them. 

But  I  think  that  the  fallacy  of  the  proposition  is  made 
most  apparent  by  considering  that  the  specifying  any 
particular  instrument  by  which  a  power  is  to  be  exer- 
cised, so  far  from  being  the  creation  of  a  power,  is  in 
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truth  nothing  else  but  a  restriction  on  the  power.    If  i 
power  of  appointment  is  given,  and  nothing  is  said  as  to 
the  instrument  by  which  it  is  to  be  executed,  the  power 
may  be  exercised  (as  I  have  before  observed)  by  any 
instrument  whatever,  even  by  a  mere  writing  which  is 
not  of  a  nature  to  convey  lands  :  there  is  no  restriction 
whatever  on  the  exercise  of  the  powen    But  if  the  donor 
of  the  power  specifies  any  particular  kind  or  form  of 
instrument  by  which  the  ap;  ointment  must  be  made, 
that  specification  of  the  instrument  operates  merely  as  i 
restriction  imposed  upon  the  exercise  of  the  power.    If 
the  donor  of  the  power  requires  it  to  be  exercised  by 
deed  or  will,  he  restricts  it  to  a  certain  extent,  that  is, 
he  excludes  its  being  exercised  by  a  mere  writing  which 
is  neither  a  deed  nor  a  will.     If  he  requires  it  to  be 
exercised  by  deed  only,  he  restricts  it  still  more,  that  is, 
he  excludes  its  being  exercised  by  will,  or  by  writing  not 
being  a  deed.     If  he  requires  it  to  be  exercised  by  a 
deed  attested  by  two  witnesses,  he  restricts  it  again  stiD 
further,  that  is,  he  excludes  its  being  exercised  by  wiD, 
or  by  writing  not  being  a  deed,  or  by  a  deed  attested  by 
only  one  witness,  or  not  attested  at  all.     And  in  like 
manner  the  donor  may  impose  still  further  restrictions, 
as  by  naming  the  particular  individuals  by  whom  the 
deed  exercising  the  power  must  be  attested,  or  by  re- 
quiring that  it  should  be  exercised  with  the  consent  of 
A.     But  the  specification  by  the  donor  of  the  particular 
kind  or  form  of  instrument  by  which  the  power  must  be 
exercised  only  operates   to   impose  a   greater   or  less 
degree  of  restriction  on  the  exercise  of  the  power,  and 
such  greater  or  less  degree  of  restriction  on  its  exercise 
cannot  alter  or  affect  the  unity  of  the  power.    The  power 
is  single,  whether  the  donee  of  the  power  be  restricted  to 
one  particular  kind  or  form  of  instrument  in  exercising 
it,  or  is  allowed  to  choose  between  two  specified  kinds 
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Evans. 


is  altogether  unrestricted  in  its  exercise.    The  language  Evans 

of  Lord  Si.  Ltonards  is  this :  ^^  Where  several  modes  of  r. 

executing  a  power  are  stated,  the  donee  may,  in  the 

absence  of  a  direction  to  the  contrarv,  execute  it  in  which 

of  the  ways  he  pleases  C  and  he  proceeds  to  illustrate 

this  by  the  instance  of  the  power  I  have  before  mentioned 

as  occurring  in  Harris  v.  Bessie.     This  language  could 

hardly  have  been  used  by  one  who  had  the  least  notion 

that  the  option  to  the  dooee  of  exercising  the  power  in 

which  of  two  or  more  different  ways  he  pleased,  conferred 

on  him  two  or  more  distinct  powers. 

I  conclude,  therefore,  that  a  power  to  appoint  by  deed 
or  will  does  not  constitute  two  distinct  powers,  but  is  a 
single  power,  with  this  restriction  on  its  exercise,  viz. 
tliat  it  must  be  exercised  by  deed  or  by  will,  leaving  to 
the  donee  the  option  of  choosing,  within  the  limits  of 
that  restriction,  which  of  these  two  kinds  of  instrument 
he  will  use  in  exercising  it,  and  that  there  is  no  founda- 
tion for  the  proposition  insisted  upon  by  the  Defendant's 
counsel.  And  as  that  proposition  is  the  foundation  of 
the  whole  of  the  argument,  I  cannot  assent  to  the  con- 
clusions attempted  to  be  deduced  from  it. 

In  considering  the  effect  of  the  several  deeds  executed 
by  Mrs.  Evans,  it  is  necessary  to  keep  in  mind  that  the 
original  power  of  appointment  given  to  her  by  the  settle- 
ment of  1794  was  a  general  power,  by  the  exercise  of 
which  she  might  appoint  and  dispose  of  the  fee  to  any 
persons  or  in  any  manner  she  might  think  fit,  even  to 
herself.  And  this  kind  of  power  is  often  said,  in  the 
t'ext-books,  and  in  the  dicta  of  judges,  to  be  equivalent 
or  tantamount  to  the  ownership  of  the  fee.  And  this 
designation   of   it^  though  not  strictly  true  in  every 
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1853.  respecty  is  tnie  in  this  sense  (and  it  is  in  this  sense  that 

Etams  ^^  expression  is  intended) — that  it  enables  the  donee, 

V.  provided  he  keeps  within  the  restrictions  imposed  on  its 

exercise,  to  dispose  of  the  fee  as  completely  and  effect- 
ually,  according  to  his  own  uncontrolled  discretion,  as  he 
could  do  if  he  were  the  actual  owner  of  the  fee ;  and  h 
enables  him,  if  he  is  so  minded,  to  acquire  the  fee  him- 
self. He  may  impose  any  terms  or  conditions,  or  reaerfe 
any  powers  he  pleases,  just  as  an  owner  might  do.  In 
this  respect  it  differs  widely  from  a  special  power,  which 
is  to  be  exercised  only  in  favour  of  particular  objects  and 
for  special  purposes,  such  as  a  power  in  a  marriage  set- 
tlement to  appoint  among  children,  or  a  power  to  join- 
ture a  wife.  And  although  some  of  the  rules  respecting 
powers  are  equally  applicable  to  both  a  general  power 
and  a  special  power,  yet  it  is  obvious  that  the  one  kind 
of  power  may  be  subject  to  and  governed  by  principles 
and  rules  which  would  not  necessarily  be  applicable  to 
the  other. 

At  the  time,  then,  when  Mrs.  Evans  was  about  to 
execute  the  deed  of  1830,  this  was  her  position  with  re- 
spect to  the  lands  in  question :  all  the  estates  limited  by 
the  settlement  of  1794,  preceding  the  power  of  appoint- 
ment, had  ceased  and  determined,  except  her  own  life 
estate.  She  was  then  tenant  for  life,  with  a  general 
power  of  appointment  over  the  fee  in  remainder  or  re- 
version expectant  on  that  life  estate,  which  power,  how- 
ever, she  could  only  exercise  by  deed  attested  by  two 
witnesses,  or  by  will  attested  by  three  witnesses;  in  de- 
fault of  appointment,  the  lands  were  limited  to  certain 
uses  amounting  to  the  fee. 

What,  then,  was  the  effect  of  the  deed  of  1830 !  Hav- 
ing the  right  of  choice  between  the  two  modes  prescribed 
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for  the  exercise  of  her  power,  she  chose  to  do  it  by  deed ; 
and  by  this  deed  she  fully  and  completely  exercised  it^ 
by  appointing  and  declaring  uses  amounting  to  the  fee,  to 
take  effect  after  the  determination  of  her  own  life  estate ; 
but  she  reserved  to  herself  a  power  by  deed,  attested  by 
two  witnesses,  to  revoke  those  uses,  and  a  power  by  the 
aame,  or  by  any  other  deed  similarly  attested,  to  appoint 
other  uses.  Now,  it  appears  to  me  unnecessary,  with  a 
view  to  the  decision  of  this  case,  to  enter  upon  a  minute 
discussion  of  the  question,  what  would  have  been  the 
effect  if  Mrs.  Evans  had  reserved  only  a  power  of  revo- 
eation,  without  reserving  any  power  of  new  appointment, 
and  had  afterwards  exercised  such  power  of  revocation. 
That  is  a  question  upon  which  learned  and  eminent 
writers  have  entertained  different  opinions.  The  difficul- 
ties which  present  themselves  upon  that  question  do  not 
exist  in  the  case  now  before  me,  because,  by  the  deed  of 
1830,  Mrs.  Evans  reserved  to  herself,  besides  the  power 
of  revocation,  a  new  power  of  appointment.  It  was  per- 
fectly competent  to  her  to  reserve  what  powers  she 
pleased,  and  to  be  exercised  in  any  form  she  pleased  to 
p^scribe.  She  might  have  reserved  a  power  of  appoint- 
moit  without  any  restriction  at  all  on  its  exercise,  or  with 
any  gpreater  or  less  degree  of  restriction  on  its  exercise. 
She  might  have  reserved  a  power  of  appointment  to  be 
exercised  by  any  instrument  whatever,  or  to  be  exercised 
only  by  deed  or  will,  or  to  be  exercised  by  deed  only  or 
by  will  only,  by  deed  attested  by  any  prescribed  number  of 
witnesses,  or  without  any  specification  respecting  its  at- 
testation. But,  whatever  greater  or  less  degree  of  re- 
striction she  chose  to  impose  upon  her  exercise  of  the 
power  of  appointment  reserved  by  the  deed  of  1830,  it 
was  still  a  new  pawer^  newly  created  by  this  deed  of 
1830,  and  was  not  the  original  power  created  by  the 
settlement  of  1794.     It  would  not  have  been  the  less  a 
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new  power  even  if  she  had  thought  fit  to  impose  pre- 
cisely the  same  degree  of  restriction  on  its  exercise  as 
had  been  imposed  on  the  exercise  of  the  original  power 
created  by  the  settlement  of  1794 ;  that  is,  if  she  had  re- 
served it  to  be  exercised  at  her  option  by  deed  attested 
by  two  witnesses,  or  by  will  attested  by  three  witnesses. 
She  thought  fit.,  however,  to  impose  upon  the  exercise  of 
this  newly-created  power  of  appointment  reserved  by  the 
deed  of  1 830,  a  greater  degree  of  restriction  than  that 
which  had  been  imposed  on  the  old  power  in  the  settJe- 
ment  of  1794  ;  for  whereas  the  old  power  was  capable 
of  being  exercised  either  by  deed  or  will  at  her  option, 
she  made  the  new  power  exerciseable  by  deed  only.    In 
another  respect  also,  she  thought  fit  to  create  by  the 
deed  of  1 830  a  different  form  of  power  from  the  old 
power  contained  in  the  settlement  of  1794  ;  for  the  old 
power   was  what   Lord  St,  Leonards  calls  a  primary 
power ;  that  is,  a  power  of  appointment  preceding  the  uses 
declared  by  the  instrument  creating  the  power,  which 
uses  are  to  take  effect  in  default  of  appointment ;  so  that 
the  exercise  of  such  a  power  operates,  not  to  revoke  the 
uses  declared,  but  to  supersede  them ;  and  Mrs.  Evans 
might,  if  she  pleased,  have  created  by  the  deed  of  1830 
a  similar  primary  power,  by  appointing  to  such  uses  as 
she  should  thereafter  by  deed  appoint,  and  in  default  of 
such  appointment,  to  the  uses  declared  by  the  deed  of 
1830 ;  but  she  thought  fit  by  the  deed  of  1830  to  create 
a  different  form  of  power,  by  first  declaring  uses  and 
then  reserving  a  power  to  revoke  those  uses,  and  a  power 
to  appoint  new  uses.     In  every  point  of  view,  and  in 
every  sense,  the  power  of  appointment  created  by  the 
deed  of  1830  was  a  new  power,  and  not  the  old  power 
contained  in  the  settlement  of  1794. 


And  not  only  was  this  a  new  power  of  appointment, 
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but  80  long  as  it  subsisted,  the  old  power  of  appointment 
had  no  existence.  In  exercising  the  old  power,  she  had 
appointed  and  declared  uses  amounting  to  the  fee,  so  as 
completely  to  exhaust  the  power ;  and  if  she  had  re- 
served DO  new  powers  of  revocation  and  new  appoint- 
ment, it  is  obvious  that  the  old  power  could  never  again 
exist.  But  she  reserved  powers  of  revocation  and  new 
appointment ;  and  whatever  might  have  been  the  effect  if 
she  had  reserved  only  a  power  of  revocation  without 
reserving  any  power  of  appointment,  and  even  supposing 
that  in  that  case  the  exercise  of  such  power  of  revoca* 
tion  would  have  had  the  effect  of  restoring  the  old  power 
of  appointment  (though  that  may  be  questionable),  still 
it  appears  to  me  clear  that  the  express  reservation  of  the 
new  power  of  appointment  must  have  the  effect  of  pre- 
venting the  restoration  of  the  old  power.  So  long  as 
the  powers  of  revocation  and  new  appointment  reserved 
by  the  deed  of  1830  remained  unexercised,  there  cannot, 
I  conceive,  be  a  doubt  that  Mrs.  Evans  could  not  have 
made  an  appointment  by  virtue  of  the  old  power ;  she  no 
longer  retained  the  old  power,  it  had  been  fully  exer- 
cised. Having  then  only  the  powers  of  revocation  and 
new  appointment  reserved  by  the  deed  of  1830,  and  it 
being  competent  to  her  by  the  very  terms  of  the  reser- 
vation to  exercise  those  two  powers  either  at  the  same 
moment  and  by  the  same  deed,  or  at  different  times  and 
by  different  deeds  \  if  she  had  thought  fit  to  exercise 
first  the  power  of  revocation,  that  would  not  have  de- 
stroyed or  affected  the  new  power  of  appointment ;  on 
the  contrary,  that  power  would  have  still  continued  in 
full  operation,  and  capable  of  being  exercised  whenever 
she  chose.  And  I  cannot  comprehend  how  the  old 
power  of  appointment  should  in  that  case  have  been 
revived  so  as  to  co-exist  with  the  new  power  of  appoint- 
ment. To  test  this  point,  let  us  suppose  that  the  old 
Vol.  I.     N.  S.  x  x 
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1853.  power  had  been  a  power  to  appoint  only  by  deed  attested 

Evans  ^y  ^^^  witnesses,  and  that  in  exercising  that  power  by 

V,  the  deed  of  1 830,  she  had  reserved  power  to  revoke  by  a 

KvANs.         ^jggj  attested  by  three  witnesses,  and  by  the  same  deed 
or  any  other  deed  similarly  attested  to  appoint  new  uses, 
and  she  had  first  exercised  the  power  of  revocation  only, 
would  that  have  had  the   effect  of  restoring  the  old 
power  so  that  she  would  then  have  two  powers  of  ap- 
pointment, one  the  new  power  to  appoint  by  deed  at- 
tested by  three  witnesses,  and  the  other  the  old  power 
to  appoint  by  deed  attested  by  two  witnesses  !    Suppoee 
again  that  the  old  power  had  been  a  power  to  appcnnt 
by  deed,  and  that  in  exercising  that  power  by  the  deed 
of  1830,  she  had  resei*ved  a  power  by  deed,  with  Uu 
consent  of  A.^  to  revoke  the  uses,  and  by  the  same  or 
any  other  deed,  with  the  like  consent  of  ^.,  to  appomt 
new  uses,  and  she  had  first  exercised  the  power  of  revo- 
cation only,  by  deed  made  with  A.*s  consent,  the  new 
power  of  appointing  with  A.'^s  consent   would  clearij 
remain  capable  of  being  subsequently  exercised :  could 
it  then  be  contended  that  the  old  power  would  be  re- 
stored, so  that,  besides  the  new  power  to  appoint  by 
deed  with  the  consent  of  A,^  she  had  at  the  same  times 
co-existing  power  to  appoint  by  deed  without  the  consent 
o{  A,?     Surely  the  reservation,  in  the  deed  of  1830, of 
the  new  power  of  appointment  in  connection  with  the 
power  of  revocation,  amounts  to  a  declaration  that  if  she 
should   exercise   the  power  of  revocation,   she  should 
retain  only  the  new  power  of  appointment  which  she  had 
created  for  herself,  and  that  she  should  be  enabled  to 
make  a  new  appointment  only  by  means  of  such  instru- 
ment, and  to  be  executed  with  such  forms  and  circum- 
stances as  she  had  thought  fit  to  prescribe  by  way  of 
restriction  on  the  power  which  she  had  thus  created  for 
her  elf.     Indeed,  the  learned  counsel  in  support  of  the 
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will  did  not  venture  to  carry  their  argument  so  far  as  to 
contend  that  the  old  power  would  have  been  continued 
or  restored  so  far  as  it  was  a  power  to  appoint  by  deed; 
bat,  feeling  the  impossibility  of  maintaining  that  the  old 
power  was  altogether  restored,  they  resorted  to  the  sug- 
gestion which  I  have  already  noticed,  that  there  were 
two  distinct  powers  in  the  settlement  of  1794,  the  one  a 
power  to  appoint  by  deed,  and  the  other  a  power  to  appoint 
by  will,  and  that  it  was  the  latter  power  which  continued  to 
aubsist  and  remained  capable  of  being  exercised,  notwith- 
standing the  reservation  of  the  new  power  of  appoint- 
ment ;  so  that  the  very  argument  advanced  in  support 
of  the  will  involves  a  tacit  admission  that,  unless  the 
proposition  can  be  maintained  that  a  power  to  appoint 
by  deed  or  will  constitutes  two  separate  and  distinct 
powers,  the  reservation  of  the  new  power  of  appoint- 
ment prevented  the  continuance  or  restoration  of  the 
old  power. 
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And  here  I  must  advert  to  the  case  of  Montague  v. 
JKater  (a),  which  was  cited  in  the  course  of  the  argu- 
ment. I  may  observe  that  the  power  in  that  case  was  a 
special^  and  not  a  general  power  ;  but  let  me  suppose,  in 
favour  of  those  who  support  the  validity  of  Mrs.  Evans* 
will,  that  it  stands  on  the  same  footing  as  a  general 
power.  In  that  case,  by  a  marriage  settlement,  lands 
were  settled  to  the  use  of  the  husband  and  wife  succes- 
sively for  life,  with  remainder  to  the  use  of  all  or  any  one 
or  more  of  the  children  of  the  marriage,  in  such  shares, 
and  for  such  estates,  and  in  such  manner  as  the  husband 
and  wife  should  jointly  by  deed,  with  or  without  power 
of  revocation  and  new  appointment,  appoint;  and  in 
default  of  such  joint  appointment,  then  as  the  survivor 


(a)  22  L.  J.  (N.  S.),  Exch.  154  ;  and  20  Law  Times,  323. 
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r    T  *^  Sltl.    tt  Ksi  rr  v3  acc^xm  ;  and  in  default 
9   mnd^-TrrriBst^  isa.  'Si     'r*  'lam   -=!«»*  inxier  which  the 

entitled. 
s  £f»y3f  ind 
d  vife.  bT  deed  dated  in 
H»iiiiL»i.  sabf?ct  to  their  own 
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a  >iV^7  q£  jmjt:  reTocation  and  a 
>*«%*?'  >f  ^  OBBT  KisaiuiLjzer:  aaftHUE  ihe  children  by  deed. 
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liie  it-.sstrTCitics  whach  XkZ  ft^xn  the  learned  Baron  who 
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:cii::».c  :aar  ih^*  e&ct  'rf  the  joint  revocation  was  to 
r«jsc*:r:  ibis  *etilement  entirely,  including  the  joint  power 
.;f  a:c«:in:ni«rct  c^jatamed  in  that  settlement.  He  does 
nt  t  say  wrna:  ba»i  become  of  the  new  joint  power  of  ap- 
^-ointziec:  reserved  by  the  deed  of  October  1832.  There 
is  c«:t  the  least  allixsion  to  it.  It  is  not  suggested  (nor 
could  it  be)  iha:  this  power  was  destroyed  or  lost;  so 
that  if  the  old  joint  power  of  appointment  was  restored, 
the  husband  and  wife  must  have  had  two  distinct  co- 
existing joint  powers  of  appointment,  one  the  old  power 
under  the  settlement,  and  the  other  the  new  power  under 
the  deed  of  October  1832,  and  both  powers  to  be  exe^ 
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cised  by  the  same  kind  of  instrument,  and  with  the  same  1853. 

formalities,  and  in  favour  of  the  same  objects.  Evans 


Now  it  is  to  be  observed  that  the  whole  judgment 
professes  to  be  founded  on  what  is  laid  down  in  1  Sugd. 
Pow.  4f69,  (which  corresponds  with  p.  481  of  the  6th 
edition,)  and  the  subsequent  pages.  The  language  of 
the  learned  Baron  is  this:  "  We  think  that  in  so  doing," 
(that  is,  by  the  husband  and  wife  simply  revoking  their 
joint  appointment),  "  they  restored  the  original  settle- 
ment entirely,  and  we  find  it  thus  stated  by  Lord  St. 
Leonards  in  his  Treatise  on  Powers,  vol.  1 ,  p.  459,  citing 
as  his  authority,  with  approbation^  Mr.  Preston^s  very 
learned  book  on  Abstracts,  p.  277,  that  *  when  a  man 
has  a  power  of  appointment,  and  he  exercises  that  power 
with  the  addition  of  a  power  of  revocation,  this  power  of 
revocation  is  annexed  to  the  uses  introduced  into  the 
appointment,  and  by  revoking  the  uses  contaiued  in  the 
deed  of  appointment,  there  will  be  a  revival  of  the  ori- 
ginal uses,  and  amongst  them  of  the  power  of  appoint- 
ment. The  effect  of  revocation  will  be  to  revive  the 
original  power,  so  that  it  may  be  exercised  again  and 
again.*"  (That  is  the  quotation  made  by  Lord  St, 
Iseonards  from  Preston  on  Abstracts.)  The  judgment 
then  proceeds  thus :  "  Lord  St.  Leonords  afterwards 
states,  (and  we  cannot  do  better  than  quote  his  very 
words,)  If  the  original  power  be  a  general  primary  one,*" 
and  so  on,  setting  out  the  passage  which  follows  in  the 
text  of  Lord  St,  Leonards'  book.  Now,  with  all  defer- 
ence to  the  learned  Baron^  he  has^  in  the  first  place, 
fallen  into  a  misapprehension  in  supposing  that  Lord  St. 
Leonards  cites  the  passage  from  Mr.  Preston's  book 
'*a#  his  authority,^*  or  ••  with,  approbation  T  for  a  close 
examination  of  what  precedes  and  follows  that  citation 
will  show  beyond  a  doubt  that  Lord  St.  Leonards  cites 


V. 

Evans. 
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Evans  ^"^  ^^^^  though  that  proposition  is  true  as  regards  a 

r.  power  of  revocation   reserved   in  a  deed   exercising  a 

Evans.         primary  general  power  of  appointment,  it  is  wholly  un- 
founded as  regards  a  power  of  revocation  reserved  in  a 
deed  exercising  a  power  of  revocation.     But  (what  is  of 
much  more  importance)  the  learned  Baron  has  altogether 
overlooked  this,  that  not  only  the  proposition  quoted 
from  Mr.  Preston  s  book,  but  the  whole  of  Lord  St, 
Leonards  reasoning  and  observations  upon  this  subject^ 
are  in  the  most  express  and  distinct  terms  confined  to 
the  case  where  the  donee  of  a  power,  exercising  that 
power,  reserves  only  a  power  of  revocation,   without 
reserving   any   new  power   of  appointment.     Lord  St. 
Leonards  having  in  the  previous  pages  discussed  Ward 
V.  Lenthal^  in  which  it  was  resolved  that  where  the 
donee  of  a  power  of  revocation  and  new  appointment 
exercises  those  powers,  reserving  only  a  power  of  revo- 
cation, and  afterwards  exercises  such  power  of  revoca- 
tion, he  cannot  limit  new  uses,  his  Lordship  proceeds 
thus,  (and  be  it  observed,  that  this  is  the  commencement 
of  the  very  passage  on  the  authority  of  which  the  learned 
Baron  founds  his  judgment)  :  '^  There  appears  to  be  no 
authority  to  oppose  to  the  resolution  in  Ward  v.  Lentkal 
and  the  decision  there  referred  to ;  and  the  principle 
upon  which  the  decisions  have  proceeded  is  not  opposed 
to  that  resolution.     It  should  be  borne  in  mind  that  the 
question  can  arise  only  upon  an  appointment  under  a 
power  with  the  reservation  of  a  power  of  revocation  only. 
What,  then,  is  the  effect  of  a  revocation  by  force  of  the 
power  so  reserved?"^     He   then  states   Mr.   Prestons 
opinion,  citing  from  his  book  on  Abstracts  two  proposi- 
tions, the  one  being  that  a  power  to  revoke  will  not 
authorize  a  now  a[)pointment,  and  the  other  being  the 
proposition  referred  to  by  the  learned  Baron,  and  which 
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he  erroneously  supposes  to  have  been  cited  by  Lord 
St.  Leonards  '^  as  his  authority  and  with  approbation/' 
Lord  St.  Leonards  then  proceeds  to  deal  with  each 
of  those  two  propositions  of  Mr.  Preston  in  succession. 
With  respect  to  the  first,  he  says,  '^  Now  wc  have  seen 
that  a  power  to  revoke  in  an  original  instrument  does 
authorize  a  new  appouitment.^'  And  with  respect  to  the 
second  he  proceeds  to  show,  that  though  true  as  applied 
to  a  power  of  revocation  reserved  in  a  deed  exercising  a 
primary  power,  it  is  not  true  as  applied  to  a  power  of 
revocation  reserved  in  a  deed  exercising  a  power  of  re- 
vocation. But  he  again  and  again  carefully  and  in  the 
most  explicit  terms  states  that  he  is  only  dealing  with 
the  case  in  which  a  power  of  revocation  only  is  reserved, 
without  reserving  any  power  of  new  appointment. 


1853. 
Evans 

V. 

Evans. 


In  fact,  the  proposition  that  where  a  donee  exercising 
his  general  power  of  appointment  reserves  a  powe»  of 
revocation  and  also  a  power  of  new  appointment,  the 
exercise  of  the  power  of  revocation  will  have  the  effect 
of  restoring  his  original  power,  does  not  receive  coun- 
tenance from  a  single  line  throughout  Lord  St,  Leonards'" 
work ;  on  the  contrary,  I  think  it  is  impossible  to  study 
carefully  the  part  of  that  work  which  has  been  referred 
to,  and  the  cases  which  are  there  discussed,  without 
coming  to  the  conclusion  that  the  noble  and  learned 
author  would  be  of  a  directly  contrary  opinion. 


I  have  ventured  thus  frankly,  but  with  all  deference, 
to  state  my  opinion  that  the  grounds  for  the  decision  in 
Montague  v.  Kater^  as  stated  in  the  judgment,  are  un* 
tenable,  and  that  there  is  no  foundation  for  the  assump- 
tion that  the  exercise  of  the  joint  power  of  revocation 
had  the  effect  of  restoring  the  old  joint  power  of  ap- 
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pointment  when  the  parties  had  expressly  reserved  to 
themselves  a  new  joint  power  of  appointment. 

In  truth  it  was  altogether  unnecessary  to  resort  to 
this  assumption  in  order  to  arrive  at  the  decision  in 
Montague  v.  Kater,  The  question  m  controversy  ww 
not  whether  the  old  joint  power  created  by  the  original 
settlement  was  restored  or  subsisting,  but  whether  the 
other  power  of  appointment  given  by  that  settlement  to 
the  survivor  of  the  husband  and  wife  was  restored  or 
subsisting.  And  for  the  decision  of  that  question  it  was 
immaterial  whether  the  old  joint  power  was  subsisting 
or  not.  The  decision  that  the  sei)arate  power  to  the 
survivor  was  subsisting  after  the  exercise  of  the  power 
of  revocation  was  perfectly  right,  but>  as  it  appears  tome, 
for  very  diiferent  reasons. 

The  joint  power  of  appointment  given  by  the  settle- 
ment to  the  husband  and  wife,  and  the  separate  power 
to  the  survivor,  were  two  several  and  distinct  powers. 
They  were  given  to  different  donees,  and  they  were  as 
completely  two  distinct  powers  as  a  power  of  appointment 
to  A,,  and  in  default^  &c.;  a  power  of  appointment  to  B, 
would  be  two  distinct  powers.  Now,  if  lands  are  settled 
to  such  uses  as  A.  shall  by  deed  appoint,  and  in  default, 
&c.,  to  certain  specified  uses,  and  A,  exercises  his  power 
by  deed,  and  thereby  reserves  to  himself  only  a  power  to 
revoke  the  uses  he  has  appointed,  and  afterwards  revokes, 
the  effect  of  such  revocaticm  is,  that  all  the  uses  created 
by  the  original  settlement  are  restored,  including  A!s 
original  power  of  appointment.  But  if  ^.,  in  exercising 
his  power  under  the  settlement,  reserves  not  only  a 
power  of  revocation,  but  also  a  fresh  power  of  new  ap- 
pointment to  be  exercised  by  the  same  or  any  other 
deed,  and  afterwards  exercises  the  iK>wer  of  revocation 
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only,  the  effect  then  is,  that  all  the  uses  created  by  the 
original  settlement  are   restored   except  A,*s  original 
power  of  appointment;  that  original  power  is  not  re- 
stored because  A,  has  thought  fit  to  create  and  reserve 
to  himself  a  new  power  of  appointment,  which  is  still 
subsisting,  and  which    has   thus    become    substituted 
for  his  old  power;  and  then  the  lands  stand  in  effect 
limited  thus :  to  such  uses  as  A,  shall  under  his  new 
power  appoint ;  and  in  default  of  such  appointment,  to 
the  uses   declared   by  the  original    settlement.      And 
the  same  principle  will  apply  to   the  case  where,   by 
the  original  settlement,  lands  are  settled  to  such  uses 
as  A.  shall  appoint ;  and  in  default,  &c.,  to  such  uses 
as   B.  shall  appoint ;    and  in  default,  &c.,   to  certain 
specified  uses :  if  ^.  exercises  his  power  by  deed,  re- 
serving   a   power  of  revocation,  and  also   a  power  of 
new  appointment,   and  afterwards  exercises  the  power 
of  revocation  only,  the  effect  is,  that  the  new  power  of 
appointment  which  A.  has  thus  created  and  reserved  for 
himself  becomes  substituted  for  his  old  power  of  appoint- 
ment, and  the  lands  stand  in  effect  limited  thus :  to  such 
uses  as  A.  shall  appoint  by  virtue  of  his  new  power j  and 
in  default,  &c.,  to  such  uses  as  B,  shall  appoint ;  and  in 
default,  &c.,  to   the  uses  declared  by  the  settlement. 
And  this  is  exactly  what  occurred  in  Montague  v.  Kater. 
The  husband  and  wife  having,  when  they  exercised  their 
joint  power  of  appointment,  reserved  to  themselves  not 
only  a  joint  power  of  revocation,  but  also  a  new  joint 
power  of  appointment,  when  they  exercised  their  power 
of  revocation  their  new  joint  power  of  appointment  still 
continued  to  subsist^  and  they  might  have  exercised  it  at 
any  time  thereafter ;  it  thus  became  substituted  for  their 
original  joint  power  of  appointment  in  the  settlement,  but 
of  course  not  for  the  other  power  of  appointment  in  the  set- 
tlement, which  was  given  to  the  survivor ;  and  the  lands 


1853. 
Evans 

V, 
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primary  power,  that  is,  a  power  preceding  the  uses 
declared,  but  an  exercise  of  powers  of  revocation  and  new 
appointment.  Now  Lord  St.  Leonards  is  of  opinion 
(and  he  supports  that  opinion  by  reference  to  decided 
cases)  that  even  where  a  power  of  revocation  only  is 
reserved  in  a  deed  exercising  a  power,  and  such  power 
of  revocation  is  afterwards  exercised,  although  such 
revocation  will  have  the  effect  of  restoring  the  original 
power,  if  the  deed  which  reserved  the  power  of  revocation 
was  made  in  exercise  of  a  primary  power,  yet  such  will 
not  be  the  effect  if  the  deed  reserving  the  power  of  revo- 
cation was  itself  made  in  exercise,  not  of  a  primary 
power,  but  of  powers  of  revocation  and  new  appointment. 
So  that,  according  to  this  very  high  authority,  (the 
highest  on  the  doctrine  of  powers,)  even  if  the  deed  of 
1833  had  reserved  only  a  power  of  revocation,  without 
reserving  any  power  of  new  appointment,  the  subsequent 
exercise  of  such  power  of  revocation  would  not  have  the 
effect  of  restoring  the  original  power. 


1853. 


^^ 


Evans 

V. 

Evans. 


By  the  deed  of  1835,  Mrs.  Evans  repeated  the  same 
process  as  she  had  done  by  the  deed  of  1833 ;  that  is, 
she  reserved  (as  she  had  done  by  the  former  deeds)  fresh 
powers  of  revocation  and  new  appointment.  She  then 
retained  no  power  whatever  of  new  appointment  except 
the  fresh  power  of  new  appointment  expressly  reserved 
by  this  deed  of  1835,  which  was  a  power  to  appoint  by 
deed  only.  Siie  retained  no  power  to  appoint  by  will. 
Having  the  new  powers  of  revoking  and  appointing  by  deed 
reserved  by  the  deed  of  1835,  she  might  either  (as  she 
had  done  on  former  occasions)  exercise  them  both  simulta- 
neously by  one  deed,  or  she  might,  if  she  pleased,  exercise 
them  by  different  deeds  executed  at  different  times,  first 
exercising  the  power  of  revocation  by  one  deed,  and  after- 
wards, at  any  interval  of  time,  exercising  the  power  of 


680 


CASES    IN   CHANCERY. 


1853. 

Evans 

». 
Evans. 


new  appointment  by  another  deed.  In  fact,  she  was 
authorized  to  do  this  by  the  express  terms  of  the  reser 
vation  of  those  powers  in  the  deed  of  1835,  as  well  as  in 
each  of  the  two  prior  deeds.  And  if  she  chose  to  adopt 
this  course,  and  exercised  by  one  deed  her  power  of 
revocation  without  exercising  by  the  same  deed  her 
power  of  new  appointment  which  she  had  reserved  by 
the  deed  of  1835,  she  would  still  retain  this  power  of  new 
appointment,  and  she  would  retain  no  other  power  of 
appointment. 


Now  what  she  did  subsequently  to  1835,  was  just 
adopting  the  course  I  have  been  suggesting.  Having, 
under  the  deed  of  1835,  the  two  powers,  one  to  revoke 
the  existing  uses,  and  the  other  to  appoint  new  uses,  and 
having  the  right  if  she  pleased  to  exercise  the  first  of 
them  by  one  deed,  leaving  the  second  to  be  exercised  by 
any  subsequent  deed,  but  by  deed  only,  she  executed 
the  deed  of  1836,  by  which  in  exercise  of  the  first  of 
those  two  powers  she  revoked  the  existing  uses,  leaving 
still  subsisting  in  her  the  second  of  those  two  powers ; 
viz.  the  power  to  appoint  new  uses  by  another  deed,  but 
only  by  deed.  I  am  utterly  at  a  loss  to  understand  how  or 
why  this  state  of  circumstances  should  have  the  effect  of 
reviving,  or  recreating,  or  re-restoring  the  original  power 
of  appointment  reserved  by  the  settlement  of  1794. 
The  effect  of  the  revocation  by  the  deed  of  1836  was,  as 
I  apprehend,  simply  this,  that  the  new  power  of  appoint- 
ment which  Mrs.  Evans  had  created  and  reserved  to 
herself  by  the  deed  of  1835,  became  substituted  for  the 
original  power  of  appointment  contained  in  the  settle- 
ment of  1794  ;  and  all  the  uses  which  she  had  appointed 
and  declared  by  the  several  deeds  of  1830,  1833,  and 
1835  having  been  revoked,  the  lands  then  stood  in  effect 
limited  to  such  uses  as  she  should  appoint  under  and  by 
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created  and  reserved  by  the  deed  of  1835,  and  which  Evans 

was  still  a  subsisting  and  operative  power,  and  in  de-  v. 

fault  of  such  appointment  to  the  uses  declared  by  the         Evans. 
original  settlement  of  1794.     And  as  by  the  terms  of 
the  reservation  of  this  new  power  of  appointment  she 
had  expressly  restricted  herself  to  the  exercise  of  it  by 
deed,  she  had  no  power  to  appoint  by  will. 

And  I  may  add  (though  it  is  unnecessary  to  resort  to 
it),  that  as  the  deed  of  1835  was  an  exercise,  not  of  a  ' 
primary  power,  but  of  the  powers  of  revocation  and  new 
appointment  reserved  by  the  deed  of  1833^  according  to 
the  authority  of  Lord  St.  Leonards^  even  if  the  deed  of 
1835  had  reserved  on/yapowerof  revocation,  without 
reserving  any  power  of  new  appointment,  the  exercise  of 
that  power  of  revocation  by  the  deed  of  1836  would  not 
have  the  effect  of  reviving  or  restoring  the  original  power 
of  appointment  reserved  by  the  settlement  of  1 794 ;  a 
fortiori,  it  cannot  have  that  effect,  when  the  deed  of  1 835 
expressly  reserves  a  new  power  of  appointment  to  be 
exercised  by  deed  only. 

To  prevent  any  misapprehension  as  to  the  grounds 
and  reasons  of  my  decision,  I  will  here,  at  the  risk  of 
repetition,  recapitulate  them  in  the  form  of  propositions. 

1st.  That  a  power  to  appoint  by  deed  or  will  does 
not  constitute  two  separate  and  distinct  powers,  but  is  a 
single  power,  with  a  restriction  on  its  exercise,  requiring 
it  to  be  exercised  by  one  or  other  of  those  two  instru- 
ments, but  leaving  to  the  donee  the  option,  within  the 
limits  of  that  restriction,  to  choose  which  instrument  he 
will  use  in  exercising  the  power.  I  have  already  stated 
my  reasons  for  this  proposition. 
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2ndly.  That  powers  of  revocation  and  new  appoint- 
ment  are  two  separate  and  distinct  powers.  This  is 
clearly  laid  down  by  C.  J.  Bridgman^  in  Grange  v. 
Twing  (a),  is  assumed  in  Langley  v.  Brown  (&),  and  is 
adopted  and  affirmed  without  hesitation  by  Lord  St. 
Leonards  in  his  Treatise  on  Powers,  and  as  I  believe  by 
all  other  writers.  And  further,  that  where  by  the 
terms  of  the  reservation  of  powers  of  revocation  and 
new  appointment,  the  donee  is  authorized  to  exercise 
them  at  his  option  either  by  the  same  or  by  different 
deeds,  if  he  first  exercises  by  deed  the  power  of  revoca- 
tion only,  the  power  of  new  appointment  still  continues 
to  subsist  as  a  valid  operative  power,  capable  of  being 
exercised  by  a  subsequent  deed.  And  admitting  that  it 
is  competent  to  the  donee  of  such  powers,  exercising  only 
the  power  of  revocation,  to  release,  or  extinguish,  or 
destroy  the  power  of  appointment  which  was  reserved  to 
him,  yet  the  mere  exercise  of  the  power  of  revocation 
alone  will  not  per  se  have  any  such  effect. 


3rdly.  That  where  a  person  has  a  general  power  of 
appointment  by  deed,  whether  it  be  what  is  called  by 
Lord  St.  Leonards  a  primary  power,  (i.  e.  a  power  pre- 
ceding  tlie  uses  declared  in  default  of  appointment,)  or  be 
a  power  of  appointment  connected  with  a  power  of  re- 
vocation, and  following  the  uses  declared  by  the  instru- 
ment creating  the  power,  and  exercises  that  power  of 
appointment,  and  by  the  deed  exercising  that  power 
reserves  to  himself  a  new  power  of  appointment — 
whether  such  new  power  be  reserved  as  a  primary 
power,  or  as  connected  with  a  power  of  revocation, 
such  power  so  reserved,  is  to  all  intents  and  purposes 
a  new  power  newly  created  by  him,  and  is  not  the  old 


(a)  Bridg.  107. 


(fi)  2  Atk.  195. 


Evans. 
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power  which  he  has  exercised  ;  and  that  it  is  equally  a  1853. 

new  power,  whatever  be  the  kind  or  degree]of  restriction  Evans 

which  he  has  thought  fit  to  impose  on  its  exercise,  and  ^  v. 

whether  he  imposes  on  it  precisely  the  same  kind  and 
degree  of  restriction  which  was  imposed  on  the  exercise 
of  the  old  power,  or  a  greater  or  a  less  degree  of 
restriction. 

4thly.  That  there  is  a  wide  difference  between  the  case 
where  the  donee  of  a  general  power  of  appointment 
exercising  it  by  deed,  reserves  to  himself  a  power  of 
revocation  only^  and  the  case  where  he  reserves  to  him- 
self not  only  a  power  of  revocation,  but  also  a  power  to 
appoint  new  uses  ;  and  that  whatever  may  be  the  effect 
of  the  subsequent  exercise  of  the  power  of  revocation 
where  a  power  of  revocation  only  has  been  reserved,  the 
effect  is  very  different  where  a  new  power  of  appointment 
is  reserved  as  well  as  a  power  of  revocation,  and  the 
power  of  revocation  only  is  exercised.  And  that  even 
assuming  that  in  the  former  case  the  effect  of  the  revo- 
cation would  be  to  restore  the  original  power,  yet  in  the 
latter  case  the  creation  and  reservation  of  the  new  power 
of  appointment  effectually  prevents  the  restoration  of  the 
original  power. 

The  decision,  therefore,  in  Evans  v.  Saunders^  was 
supported  as  to  the  invalidity  of  the  will  as  an  exercise 
of  the  power.  As  to  the  claim  of  the  creditors,  that  was 
acquiesced  by  the  Defendants,  on  the  authority  of  Fol- 
lett  v.  FolUit^  cited  ante^  p.  666. 
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1853:  CLEMENTS  v.  BOWES  AND  OTHERS. 

22od  and  23rd 


June. 


f  J,  HE  bill  was  by  one  of  the  share  or'scripholders  of  a 

Pleading,  certain  joint-stock  Company  or  projected  Company,  called 

*  the  Hull  SLud  Lincoln  Railway  Company,   on  behalf  of 

A  bill  by  one  himself  and  all  other  shareholders  in  the  said  Company, 

Company  on  be-  ^^^^^  ^^^^  *"^  except  the  Defendants.     It  stated  that 

half  of  himself  in  the  year   184>5,  a  subscription  was  commenced  by 

and  all  J^^"®"»  several  persons  with  the  view  of  forming  a  Company  for 

fendants,  prayed  making,  &c.  a  railroad  fi*om  the  town  of  Hull  to  the  city 

an  account  of       of  Lincoln,  to  be  called  the  Hull  and  Lincoln  Direct 

the  receipts  and   t»  -i         r^  j     v»  i_        •     ^  j      m         a^ 

navments  of         Railway  Company,  and  which  projected  railway  Company 

the  Defendants  or  scheme  was  duly  registered,  &c.     That  the  prmted 

on  behalf  of  the  prospectus  of  the  said  projected  Company  was  headed, 

the  payment  of  "  Sull  and  Lincoln  Direct  Railway.     Registered  provi- 

what  should  be  yiwonally.     Capital  600,000/.,  in  25,000  shares  of  20/. 

the  Plaintiff  each.     Deposit  21,  2s.  per  share."*"*    It  stated  the  applica- 

It  appeared  that  tion  by  the  Plaintiff  for  600  shares,  and  payment  of  his  de- 
there  were  cir-         gj^    ^y^^^  j^^  afterwards  purchased  115  shares.    It  then 

cumstances  ^  i       .      i       i 

which  made  the  stated,  that  in  the  then  current  parliamentary  session  an 

interest  of  some  Act  was  applied  for  by  or  on  behalf  of  the  said  projected 
purporting^o\e  Company,  and  the  sum  of  26,250/.  was  on  the  4th  of 


represented  by      February  1846  deposited  with  the  Accountant-General, 

~  r,  (lif- 

erent from  his. 


the  Plaintiff,  dif-  j^  conformity  with  the  Standing  Orders  of  the  House  of 
*-ent  from  his.  ^  ,      °  . 

Held,  that        Commons,  and  leave  was  given  to  bring  in  a  bill  for  in- 

this  case  was        corporating  the  said  Company,  but  such  bill  was  thrown 

section  of  the       ^^^  *"  *'^®  House  of  Commons,  and  the  projected  scheme 

15  &  16  Vict.  c.  thereupon  fell  to  the  ground.     That  John  JBoweSj  Henry 

86  ;  and  the 

Court  could  treat 

the  absent  Plaintiffs  as  Defendants,  and  determine  whetlier  a  decree 

should  be  made  ;  and  accordingly  the  Court  decreed  an  account,  giving 

liberty  to  certain  shareholders  to  attend  the  proceedings  in  Chambers. 
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Smith  Bright,  John  HaU^  John  Egginton,  and  William 
Goodlad  Todd,  were  appointed  the  Finance  Committee  of 
the  said  proposed  Company,  and  all  deposits  which  were 
made  in  respect  of  shares  were  placed  under  the  exclu- 
sive control  and  at  the  disposal  of  the  said  Defendants, 
who  accepted  and  acted  in  the  control  and  disposition 
thereof;  and  they  the  said  Defendants  were  authorized 
and  empowered  to  make  out,  and  settle,  and  adjust  the 
accounts  thereof,  they  being  answerable  and  accountable 
to  the  shareholders  of  the  said  Company.  And  it  alleged 
that  the  said  Defendants  became  and  were  liable  and 
accountable  to  all  the  shareholders  for  all  receipts  and 
payments  made  to  or  by  or  in  the  name  of  the  said 
Company.  It  then  stated  the  Plaintiff's  application  to 
the  Defendant  Todd  for  a  return  of  his  deposits,  and 
the  answer  of  Todd,  explaining  that  the  whole  deposits 
could  not  then  be  returned,  and  inclosing  a  copy  of  an 
advertisement  offering  a  return  of  17«.  6d.  per  share  in 
respect  of  the  balance  of  deposits  received,  and  a  printed 
form  of  a  letter  of  application  for  payment  of  such 
amount.  That,  not  being  satisfied  with  such  communi- 
cation^ he  did  not  sign  or  adopt  the  said  last-mentioned 
letter,  and  he  declined  to  transmit  his  scrip  certificates 
to  the  solicitors  of  the  said  Company,  or  to  accept  the 
proposed  payment  of  17«.  6df.  per  share.  That,  having 
afterwards  reason  to  believe  that  a  larger  amount  ought 
to  have  been  returned.  Plaintiff  required  a  proper  state- 
ment and  account  of  the  amounts  received  and  paid  on 
account  of  the  said  Company ;  and  such  account  not 
having  been  delivered,  Plaintiff^s  solicitor,  Mr.  William 
Lanfj  after  some  correspondence  with  the  said  William 
Goodlad  Todd,  received  from  Mr.  J.  O.  Qollins,  who 
was  then  acting  as  a  secretary  or  accountant  of  the  said 
Company,  a  letter  which  was  in  the  following  words  and 
figures  (that  is  to  say)  : 

Vol.  I.     N.  S.  y  y 


1853. 


Clements 
Bowks. 
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1853. 

Clements 

r. 

Bowes. 


**'  Hull  and  Direct  Lincoln  Railway  Office, 

160,  Hiffh'Street,  Hull,  31st  October,  1846. 

"  Sir, — I  am  desired  by  the  Committee  of  the  above- 
named  Railway  Company  to  inclose  you  a  statement  of 
the  Receipts  and  Expenditure  as  requested  by  yon  on 
the  part  of  J5.  Clements^  Esq.,  in  your  letter  to  Mr. 
TF.  G.  Todd.  You  will  observe  that  nearly  1000/.  deda^ 
tion  has  been  obtained  in  settling  the  bills  of  the 
Engineer  and  Surveyor ;  the  Committee  hope  to  obtain 
a  considerable  reduction  from  the  Solicitor's  bilb,  and 
this  matter  has  their  earnest  attention. 

"  I  am,  Sir, 

"  Your  obedient  Servant, 
"  J.  G.  Collins. 

"  W.  LanCf  Esq.,  4,  Bedford-place,  JRussell^sguare.^ 

That  the  letter  inclosed  a  statement  purporting  to  be  an 
account  of  the  receipts  and  expenditure  of  the  projected 
Company.  (The  result  of  such  account  was  a  statement  of 
receipts  by  deposits,  &c.,  of  26,919/.  10^.,  of  expenditure 
of  18,059/.  10^.  lOd.,  including  therein  a  sum  of  10,303/. 
2s,  6rf.,  being  the  return  of  l7s.  6rf.  per  share  on  11,775 
shares,  monies  yet  due  amounting  to  7023/.  6s,  2(2., 
848/.  15*.  reserved  for  payment  of  17s.  6d.  per  share  on 
970  shares  outstanding,  and  987/.  18*.  for  a  farther 
return  of  Is.  6d.  per  share.) 

The  bill  then  stated  the  bringing  of  an  unsuccessfol 
action  against  I'odd  for  the  return  of  the  Plaintiff's 
deposit.  It  then  stated  an  application  for  and  the  ren* 
dering  of  a  further  account,  which  it  alleged  was 
erroneous ;  and  it  stated  an  application  for  the  retuin  of 
the  PlaintifTs  deposit,  and  the  refusal  of  the  Defendants 
Howes,  Wright,  HaU,  Egginton,  and  Todd,  to  make 
such  return. 
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It  then  stated  the  circumstances  attending  a  mortgage 
of  some  of  the  PlaintiflTs  shares  to  certain  persons ;  and 
that  the  Defendants  paid  to  the  mortgagees,  without  the 
Plaintiff's  consent,  17«.  6d.  per  share^  and  the  delivery 
to  the  Defendants  by  the  mortgagees^  of  the  shares  so 
pledged. 
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1858. 


G1.EMKNT8 

V. 

Bowss. 


The  Plaintiff  charged  that  the  Defendants  were  liable 
to  him  on  the  mortgaged  shares  for  the  difference 
between  the  17^.  6d,  per  share  and  what  should  be 
found  due  to  him  in  taking  an  account  upon  the  shares. 
It  then  stated  the  deposit  of  115  of  the  Plaintiff '^s  shares 
with  the  Defendant  TocUTs  solicitor,  in  respect  of  costs 
of  the  Plaintiff '^s  unsuccessful  action,  and  the  payment  to 
such  solicitor  of  17s.  6d,  per  share  on  them ;  and  that 
the  Plaintiff  nevei"  consented  to  take  17s.  6d.  per  share  on 
these  or  on  his  other  shares.  The  biU  charged  that  the 
Defendants  had  repaid  themselves  in  full  in  respect  of 
the  deposits  on  some  of  their  shares. 

It  contained  the  usual  charge  in  such  bills,  of  the  num- 
ber of  the  shareholders,  and  the  impossibility  of  making 
them  all  parties,  and  that  all  the  persons  not  parties  as 
Defendants,  had  a  common  interest  with  the  Plaintiff  in 
having  the  property  of  the  Company  got  in  and  secured, 
&c* 


The  prayer  was  for  an  account  of  the  monies  received, 
&c.,  by  the  Defendants,  in  respect  of  deposits  paid  upon 
shares  applied  for  or  agreed  to  be  taken,  and  an  account 
^f  the  capital  of  the  Company,  of  the  payments,  costs, 
and  expenses  of  the  Defendants  in  the  management  of 
the  affairs  of  the  Company,  and  of  the  clear  residue  after 
such  account ;  and  that  the  amount  due  to  the  Plaintiff 

Y  Y   2 
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fiiDLbyi 

bat  obHj 

to  eompi]! 

rdated  to  thirtMi 


rf  i- 
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oc  lo  be  1 


Mr.  m 


Hi.ELG. 
far 


fertile  PhiDtiC 
aeeordingto 


lis  TnTir  :^ 


Mr  Baam^  Mr.  JTecie.  azid  Mr.  Sdkya,  for  the  D^ 
>er*SKra^  :«t^»=<c<^  ikftS  ike  Pbmtiff  sued  on  bdiilf  of 
>  r-.'^pr  si>i  al  Kbenw  extcpt  the  DefeDdaotA,  without 
AIL'  FvSSfSkce  tbii  anbodr  bm  hims^was  diaBiUisfied. 
I:  lii^  ac^-iczn  is  takec  tkr  resoh  wiH  afanost  ineritiUj 
r«e.  :?  ai  azrr  rxte  xsit  be,  that  the  sfaareiiolden  who  haie 
referred  ibeEr  ITil  ^d.  per  aiiare  «iD  hare  to  reAmd  some 
rarxcfh.  Has  ilie  PlaiatiC  in  die  absence  of  the  otber 
^^^^ar^hc^Sers.  a  rigbt  to  impose  on  them  soch  a  HabOityf 
He  =AT  c^>:t?e  lo  iDcsr  it.  but  he  cannot  pledge  them  to 
i=>r::r  ii.  This  is  the  same  case  as  Gramd  Tmk  BaS^ 
wn  T.  Brodie  (a).     The  iiecree  here  asked  is,  in  eftct, 


(«)9 
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a  winding-up  order,  but  to  be  carried  out  by  a  process  1853. 

more  expensive  and  inconvenient  than  under  the  Wind-      Clkments 
ing-up  Acts.  V. 

BOWBS 

The  shareholders  who  have  had  the  17^.  6d.  per  share 
have  taken  no  steps  to  repudiate  the  transaction.  They 
show  therefore,  at  any  rate,  that  they  do  not  mean  to 
take  less ;  besides,  there  is  the  question  of  the  thirteen 
sams  of  210Z.  returned  under  special  circumstances  to 
the  directors.  Those  sums  must  be  accounted  for,  and 
may  have  to  be  refunded ;  and  many  of  the  persons  who 
have  received  those  sums  are  not  before  the  Court.  The 
Plaintiff  affects  to  represent  them,  but  he  cannot ;  he 
does  not  and  cannot  offer,  so  as  to  bind  them  to  refund 
on  their  part.  Further,  the  conmiittee  of  management 
had  the  whole  power  of  management  of  the  Company 
intrusted  to  them,  and  they  are  not  before  the  Court  * 
Carpenter  v.  Weiss  (a). 

Mr.  WUlcock^  in  reply,  on  the  question  of  misjoinder, 
referred  to  the  49th  section  of  the  15  &  16  of  the  Queen, 
cap.  86. 

The  Vicb-Chancbllob  : 

In  this  case  Clements  files  a  bill  on  behalf  of  himself 
and  all  other  the  shareholders,  except  the  Defendants, 
against  Bowes  and  four  other  persons,  the  five  being 
what  was  called  the  Finance  Committee  :  by  it  he  calls 
for  an  account  of  sums  received  by  way  of  deposits  on 
the  shares,  and  for  distribution  among  the  shareholders 
of  what,  on  taking  such  account,  shall  appear  to  be  the 
balance. 

The  bill  represents,  that  the  Company  being  projected 

(a)  5  De  O.  &  Sm.  402. 
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had  diares  allotted  to 
dwomkebilttkd:  tkn  nHnr  oftbe  shmieboldenliid 
paid  deposits  into  the  bankers  erf*  the  CompaDy:  theDe- 
fieodants  sar  tlier  leudeirf  an  aecoont  to  the  Plabtiff,  re- 
prcaentii^  thas  tiber  had  received  a  anm  of  26^19/.  IQt.; 
that  ther  had  paid  aboot  1&,0001L ;  that  there  were  other 
Boiiis  to  he  paid,  anmiiiiig  to  about  7QWL;  tht 
there  would  then  he  a  sarphs  of  987X.  18c;  and  tint 
SDrpfas  would  amnii  to  a  Ibrtherretani  to  theakaie- 
holders,  beyond  the  17s.edUorU.6dL  per  share.  With 
that  aceoont  the  naiatiff  was  disBatiified,  and  he  broDglit 
an  action  against  Todd,  one  of  the  Finanee  Committee, 
to  reeoTer  his  whole  deposit.  In  dist  action  he  &iled, 
and  then  be  eaDed  for  a  better  aecoont ;  the  answerwM, 
that  no  better  eonld  be  giTen.  The  Pbintiff  sstb,  that 
as  to  a  great  portion  of  his  diaies,  he  had  mortgiged 
than,  and  the  mortgagees  had  takoi  the  17c  6d.  Thei 
be  charges  the  DefimdantB  with  this:  he  sajrs  tint 
besides  the  26,919/.  IQi.^  they  receired  more,  becaoseit 
is  stated  hj  the  parfiamentaiy  contract  that  the  amoont 
of  deposit  was  more,  and  that  the  Defwidants  had  reeeiTed 
deposits  to  the  extent  of  2730/.  The  Phuntiff  says  next, 
**  You,  the  Defendants,  hsTe  repaid  to  yourselves  certam 
deposits  in  full ;  and  if  you  only  return  17c  fi^f.  to  the 
other  shareholders,  you  ought  only  to  have  retained  the 
same  for  yoursehres." 

The  Defendants,  by  their  answer,  admit  that  thej 
were  the  Finanee  Committee,  and  that  they  acted  as  the 
agents  of  the  Managing  Committee.  But  they  say  they 
did  not  receive  deponts  beyond  26,919/.  lOf.,  bec«ae 
they  say  the  receipt  by  them  of  money  beyond  that,  was 
not  by  way  of  deposit,  but  of  loan.  There  were  tlu^ 
teen  shareholders  who  joined  in  such  loan  ;  it  was  found 
necessary  to  deposit  a  certain    amount  in  order  to 
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comply  with  the  standing  orders  of  Parliament:  that 
could  not  be  raised  unless  all  or  some  of  the  share- 
holders contributed,  and  an  arrangement  was  come  to 
by  which,  instead  of  treating  it  as  a  loan,  each  of  these 
thirteen  shareholders  should  agree  to  take  one  hundred 
more  shares  than  he  had,  or  intended  to  have ;  and  by 
each  paying  the  two-guinea  deposit  on  such  shares,  they 
should  make  up  the  sum  requisite  to  be  deposited  ac- 
cording to  the  standing  orders.  That  arrangement  was 
carried  into  eflfect,  and  each  of  these  thirteen  share- 
holders actually  signed  the  parliamentary  contract  as  a 
subscriber  for  an  additional  hundred  shares.  They 
signed  their  names  in  the  schedule,  sealing  the  deed,  and 
stating  that  they  had  paid  deposits  to  the  amount  of 
210/.  on  their  shares,  and  contracting  with  the  other 
members  of  the  Company  that  they  would  pay  up  the 
whole  of  their  money.  Thus  the  loan  was  eifected ;  that 
18^  the  transaction  which  it  is  insisted  by  these  thirteen 
shareholders  was  only  a  loan.  But  it  was  represented 
to  Parliament  and  to  the  other  shareholders  that  it  was 
not  a  loan,  but  a  taking  of  shares,  and  a  payment  of  the 
deposits  thereon.  The  Plaintiff's  bill  does  not  go  into 
this  case,  but  the  Defendants  themselves  state  it :  they 
state  it  by  way  of  defence,  to  show  how  they  have  dis- 
charged themselves  from  the  receipt  of  more  than 
26,919/.  10^.  They  say,  "  We  have  not  repaid  ourselves 
in  full ;  what  we  have  done,  is  to  repay  to  ourselves  and 
to  the  other  shareholders  the  loan  advanced  by  us  and 
tbem.^'  Now,  therefore,  subject  to  the  question  of  the 
right  of  the  Plaintiff,  in  point  of  form,  to  sustain  this 
suit,  the  matter  stands  thus. 


1853. 
Clei^ents 

V. 

Bow£3. 


The  whole  number  of  the  shareholders,  except  the  five 
Defendants,  who,  for  the  present,  I  will  assume  are  to  be 
treated  as  Plainti&,  call  upon  the  Defendants  to  account 
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1853. 


Clemknts 

V. 

Bowes. 
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for  money  received  hj  them ;  and  prima  fade  there  is  a 
clear  case  of  a  right  to  an  account.  These  five  persons  hoU 
property  belonging  to  all  the  shareholders ;  and  all  tlie 
shareholders,  supposing  them  all  to  be  actually  Plaintifls, 
have  a  clear  right  to  an  account.  But  then  it  is  ob- 
jected on  that  point*  that  the  Plaintiff,  as  the  record  is 
framed,  has  not  a  right  to  sue. 


Now  the  first  objection  taken  is^  that  this  is  a  case  pro- 
per for  a  winding-up  order,  but  not  for  a  suit,  and  it  is  said 
that  it  is  in  the  discretion  of  the  Court  to  refuse  its  inter- 
ference by  suit,  and  to  leave  the  parties  to  proceed  nndor 
the  Winding-up  Acts.  Now  if  there  is  in  fact  such  a  discsre- 
tion  in  the  Court,  (though  I  cannot  say  that  there  may  not 
be  suits  like  this,  which  would  be  very  dilatory  and  verj 
expensive,)  yet  it  must  be  a  strong  case  which  wobM 
induce  me  to  prefer  the  proceedings  under  the  Winding- 
up  Acts  (of  which  my  experience  while  Master  has  led  me 
to  form  an  opinion  by  no  means  favourable  to  its  supe- 
riority) to  the  proceedings  by  suit  in  this  Court.  But 
however  that  may  be  in  a  very  complicated  case,  this 
appears  to  me  to  be  one  of  the  simplest  of  the  class.  It 
is  not  a  case  in  which  I  think  I  ought  to  say  I  would 
refuse  relief,  and  leave  the  parties  to  the  Winding-op 
Acts. 


The  second  objection  is,  that  the  bill  is  filed  by  a 
party  who  has  had  already  an  account  rendered  to  him 
by  the  Defendants,  showing  all  the  receipts  and  payments, 
and  showing  all  the  matters  relating  to  the  business  of 
the  Company.  Now,  clearly  that  does  not  alone  depri?e 
him  of  his  right :  a  party  has  a  right  to  have  an  account 
taken  with  the  aid  of  the  machinery  of  this  Court,  and 
is  not  precluded  because  the  Defendant  has  given  him 
an  account.    Still,  the  Plaintiff  might  be  taken  to 
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qtiiesce  in  the  account  so  far  as  he  has  not  objected  to 
it ;  but  he  does  object  on  one  point.  If  that  gpround  of 
objection  were  removed;  there  is  no  complaint.  The  bill 
is  founded  on  that  special  objection,  and  the  PlaintifT 
cannot  have  a  general  account  if  that  were  removed. 
The  special  objection  is  this,  that  there  has  been  more 
than  the  26,919/.  10«.  received  by  the  Defendants.  The 
Defendants  say  the  excess  was  a  loan,  not  a  deposit.  As 
the  only  relief  asked  is  in  respect  of  what  has  been  re« 
eeived  for  deposits,  the  removal  of  that  objection  would 
go  to  the  whole  bill.  Then  it  comes  to  this :  the  thir- 
teen shareholders  who  paid  this  money  say  they  did  it  as 
a  loan  ;  but  it  is  admitted  that  they  agreed  to  make  the 
payment  as  if  it  were  a  deposit ;  and  the  question  is, 
whether,  as  between  those  thirteen  and  the  general  body 
of  sharehoIderB,  they  can  be  heard  to  say  they  made  the 
payment  as  a  loan.  Suf^wee  this  case  had  been  made 
the  subject  of  a  winding-up  order,  the  Master  would 
beyond  aD  question  have  made  these  thirteen  share- 
holders eootributories  in  respect  of  their  1300  shares, 
and  the  Court  would  have  aflBrmed  that.  I  think  there 
is  DO  qnestaoo  hot  that  sodi  a  traasactioo  as  that  of  the 
advasee  of  tliese  monies  was  a  firaod  on  the  standing 
orders  of  the  Hoose  of  Commoos ;  and  m  ihe  mum 
Beam,  thai  is,  in  a  legd  sense,  it  was  a  fiaod  on  the 
other  AaifimHf  la. 
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1853.  The  next  objeotion  to  the  bill  is,  that  the  Plaintiff 

Clements  ^^^  ^^  behalf  of  himself  and  all  others,  except  the  De- 
er, fendants.  Now  the  general  principle  is,  that  a  person 
B0WB8.  cannot  file  a  biU  on  behalf  of  himself  and  all  othen, 
unless,  if  all  those  others  were  co-Plainti£fs  on  the  reoord, 
the  bill,  as  the  bill  of  all,  coidd  be  maintained,  I  mnrt 
assume  that  the  ease  is  the  same  ajs  if  every  individual 
shareholder,  except  the  Defendants,  were  actually  a  00- 
Plaintiff. 

Then  it  is  said,  among  those  are  nine  of  the  thirteea 
who  paid  the  210Z.  They  are  interested  (having  had  it 
returned)  in  supporting  the  propriety  of  its  having  beeo 
returned ;  in  that  respect,  their  interest  is  adverse  to 
that  of  the  other  shareholders ;  and  therefore  it  is  sud, 
if  they  were  actually  on  the  record  as  co>Plaintiflb,  ihe» 
would  be  misjoinder.  The  question  is,  in  the  present  state 
of  the  law,  is  that  a  ground  for  dismissing  the  bill ! 

The  language  of  the  49th  section  of  the  Act  (the 
IS  &  16  of  the  Queen)  is  explicit;  and  the  new  doe- 
trine  is  not  left  to  the  discretion  of  the  Court :  it  is 
imperative  in  the  Court  to*  foUow  it ;  and  I  am  of 
opinion  that  if  the  Act  applies  to  cases  where  thepi^ 
ties  are  named  on  the  recordi  it  will  apply  equally  to 
cases  where  a  Plaintiff  sues  on  behalf  of  himself  and  all 
others,  &c.  The  Act  having  authorized  the  Court  either 
to  allow  the  cause  to  stand  over  for  amendment  of  the 
record,  or  to  treat  at  the  hearing  some  of  the  Plaintifi 
as  Defendants,  and  to  deal  vrith  the  case  accordipg^-r 
having  armed  it  with  power  to  do  justice — ^it  appears  to 
me,  that  the  law  of  this  Com  t  as  to  misjoinder  is  eotir^ 
altered  :  and  the  objection  taken  on  this  point  is  removed. 

The  next  objection  is  this  :  it  is  said  the  present  De- 
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fendants  are  only  the  agents  of  the  Committee  of  Ma- 
nagement, and  that  they  ought  to  be  parties.  In  effect, 
they  are  parties  as  represented  by  the  Plaintiff.  He 
represents  every  member  of  the  Committee  of  Manage- 
ment, not  specifically  as  the  Committee  of  Manage- 
ment, but  as  shareholders ;  and  what  does  the  bill  seek ! 
Only  an  account  from  the  five  Defendants  of  what  they 
have  received;  of  monies  admitted  by  them  to  have 
been  received  as  agents  of  the  Committee  of  Manage- 
ment, being  monies  belonging  to  the  shareholders  at 
large:  the  Committee  of  Management  have  no  more 
interest  than  every  other  shareholder.  I  do  not  see  the 
Beoeasity  on  this  account  of  having  the  Conunittee  of 
Management  before  the  Court :  if  the  bill  had  been  a 
bill  for  a  general  account,  it  might  have  been  so ;  but 
the  bill  is  merely  for  an  account  of  the  deposits  received 
by  the  Finance  Committee  ;  of  what  they  have  paid  ;  and 
of  the  balance ;  and  the  presence  of  the  Committee  of 
Management  as  the  bill  is  framed  would  be  of  no  use. 


1853. 

'^ . ' 

Clements 
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BoWES. 


I  entirely  concur  in  the  decision  in  Carpenter* s  case, 
and  do  not  mean,  in  deciding  this  case  as  I  do,  to  decide 
at  all  against  that  case»   ' 

These  are  the  principal  objections  to  the  frame  of  the 
record,  and  I  am  of  opinion  that  none  of  them  are  tenable 
against  the  right  of  the  Plaintiff  to  sustain  his  bill. 


The  next  objection  is,  that  in  this  case  the  Finance 
Committee  having  by  arrangement  come  to  a  resolution 
that  they  had  sufficient  funds  to  return  17 s.  6d.  on  each 
share,  they  issued  an  advertisement  to  that  effect ;  that 
many  shareholders  accepted  it,  among  them  the  assignees 
of  the  Plaintiff;  and  that  the  I7«.  6d.  per  share  was  paid. 
But  the  Plaintiff  does  not  complain  of  that :  he  is  wiU- 
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ing  to  give  credit  for  that  amount.  It  is  said  that 
wherever  any  shareholder  has  received  his  17«.  6<2.  per 
share,  if  this  suit  is  carried  on  there  may  be  a  right  to 
call  upon  him  to  refund ;  and  consequently  those  who 
have  received  17f.  6c/.  per  share  have  in  fact  an  interest 
adverse  to  the  Plaintiff;  that  is,  however,  no  more  than 
an  objection  for  migoinder,  which  is  within  the  4Sth 
section  of  the  Act. 


For  the  reasons  stated,  I  think  none  of  the  objecticHis 
can  prevail.  As  to  the  nine  shareholders  who  have  con- 
tributed  the  210/.  each,  I  think  they  are  entitled  to  be 
served  with^  and  to  attend  the  proceedings  in  takii^ 
the  account.  The  decree  will  be  for  an  account  nearly 
in  the  terms  of  the  prayer  of  the  bill ;  declaring  that  the 
Defendants  are  entitled  to  credit  for  the  1  Tt;  6d.  per 
share  paid  by  them. 


AN 
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PRINCIPAL     MATTERS. 


AOBEEMENT. 

An  agreement  was  entered  into  be- 
tween a  landowner  and  a  company 
lianng  compulsory  powers  to  take 
land,  that  u  the  company  should 
make  their  line,  they  should  pay 
for  such,  if  any,  of  the  land  as 
they  should  so  take  at  the  rate  of 
500/.  per  acre,  and,  in  considera- 
tion of  such  agreement,  the  land- 
owner agreed  that  he  would  permit 
the  company  to  take  such  land 
under  the  authority  of  their  Act  on 
those  terms.  The  landowner  died, 
and  then  the  company  took  some  of 
his  land.  Held  that  the  money  be- 
longed to  his  real,  and  not  to  his 
personal  representatiyes.  [Ex parte 
Walker,  Re  The  Shrewbury  and 
Hereford  Baihoai/]    .     .     .     508 

ALLEGATION. 

A  bill  alleged  the  plaintiff  to  be  en- 
titled under  wills  which  it  set  out, 
as  tenant  in  tail ;  it  alleeed  that  the 
defendants  claimed  under  the  same 
wills  as  tenants  in  fee.  The  ques- 
tion as  raised  by  the  pleading  was 
one  of  pure  construction  of  these 


wills.  The  bill  also  alleged  the 
plaintiff's  pedime  as  tenant  in 
taU  in  the  following  manner; 
it  alleged  that  A  left  B.,  his 
nieee,  and  C,  his  great  nepkew,  his 
co-heirs,  who  thereupon  became  the 
right  heirs,  and  issue  in  tail  of  D. 
Held  that  this  was  a  sufficiently 
certain  allegation  of  the  title  of  B. 
and  C.  as  such  co-heirs  and  issue 
in  tail  claiming  through  A.  [Wright 
y.  Vernon] 344 

AMENDMENT. 

A  bfll  was  filed  by  A.  and  his  wife,  al- 
leging title  in  respect  of  the  wife's 
estate  tail.  The  defendant  demurred 
for  want  of  equity.  While  the  de- 
murrer was  standing  fbr  argument 
the  wife  died,  and  then  A.  filed 
a  supplemental  bill,  alleginK  a  dis- 
entaihng  deed  before  the  oate  of 
the  original  bill,  under  which  deed 
A.  claimed  in  fee.  Held  that 
in  this  state  of  things  the  demur- 
rer could  not  be  heard ;  that  such 
an  alteration  in  the  record  was 
not  properly  the  subject  of  either 
supplemental  biU,  or  of  original 
bill  in  the  nature  of  a  supplemental 
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bill,  or  of  a  bill  of  revivor,  nor  pro- 
perly of  amendment ;  but  the  ori- 
ginsd  bill  ought  to  have  been  left 
to  take  its  course,  and  a  new  bill 
filed  stating  the  real  title.  [Wright 
T.  Vernon] 68 

ATVfRNDING  BILL. 

The  67th  and  68th  orders  of  1845 
apply  to  an  application  to  the 
Uourt,  as  well  as  to  an  application 
to  the  Master.  A  motion  for  leave  to 
amend,  by  striking  out  the  name  of 
a  plaintiff  and  making  him  a  de- 
fendant, mast  be  supported  by  the 
affidavits  required  by  the  67th  and 
68th  Orders  of  1845.  [M^Leody. 
Lyttleton] 36 

AMENDING  PETITION. 
{^Bobinsan  y.  HarrUoni]      .     .    307 

ANNUITIES. 

Testator  gave  his  residue  to  his  wife 
for  life,  and  after  her  decease  one- 
sev^ith  of  it  to  each  of  six  of  his 
children ;  he  gave  the  other  seventh 
to  be  laid  out  in  government  annui- 
ties for  his  son  A.  for  life,  to  be 
paid  into  his  hands  from  time  to 
time,  without  power  of  anticipation ; 
with  a  Umitation  over  in  the  event 
of  his  beine  bankrupt,  insolvent, 
&c.,  in  the  ufetime  of  the  testator 
or  after  his  death.  A.  died  in  the 
lifetime  of  the  tenant-for-life,  not 
having  been  bankrupt,  &c.  Held, 
that  his  representatives  were  en- 
titled to  one-seventh  of  the  residue. 
[^Day  V.  Day]        ....     569 

APPOINTMENT. 

1.  General  propositions  concerning 
the  nature,  exercise,  and  exhaustion 
of  a  general  power  to  appoint  by 
deed  or  will,  and  concerning  powers 
of  revocation  and  new  appomtment. 
[Evans  v.  Evans]       .     .     .     654 


2.  A  marriage  settlement  comprised  a 
sum  of  20,000/.  South  Sea  Annui- 
ties, 7000/.  £3  per  Cent.  Reduced, 
and  3150/.  New  £4  per  Cents; 
also  certain  shares  in  a  commmy ; 
and  54,000  French  Rentes.  These 
were  settled  on  trust  to  raise  an 
annuitv  of  500/.  for  the  life  of  the 
wife,  ror  her  separate  use,  subject 
thereto  for  the  husband  and  wife 
for  their  joint  Uves ;  if  the  wife 
should  predecease  her  husband, 
then  on  trust  to  raise  3000/.,  over 
which  a  general  power  of  appoint- 
ment was  given  to  the  wife ;  and 
as  to  the  rest,  after  the  death  of  the 
wife  so  predeceasing  her  husband, 
for  him  for  life,  and  after  his  death 
in  trust  for  all  and  every  or  such 
one  or  more  exduaivelj  of  the 
other  or  others,  of  the  ruattons  in 
blood  to  the  said  Sarah  Harvey  (die 
wife)  at  the  time  of  her  decease 
witlun  the  eighth  d^ree  of  consan- 
guinity to  her,  at  such  age,  day,  or 
time,  or  respective  ages,  days,  or 
times,  and,  if  more  thui  one,  in 
such  shares  and  proportions,  and 
with  such  annual  sums  of  money 
and  future  or  executory  or  other 
trusts  (such  annual  sums  of  money 
and  future  or  executory  or  other 
trusts  being  for  the  benefit  of  the 
said  relations  in  blood  of  the  said 
Sarah  Harvey  within  the  debtee 
aforesaid,  or  some  or  one  of 
them),  and  in  such  manner  as  the 
said  Sarah  Harvey  should,  notwith- 
standing her  coverture,  by  her  last 
will  and  testament  in  writing,  or 
any  codicil  or  codicils  in  writing, 
or  any  writing  or  writings  in  the 
nature  of  or  purporting  to  be  a  will 
or  codicil,  to  be  signed  and  pub- 
lished by  her  in  the  presence  of, 
and  to  be  attested  by  two  or  more 
credible  witnesses,  direct  or  ap- 
point; and  in  default  of  such  cli- 
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rection  or  appointment,  and  so  far  as 
any  such  direction  or  appointment 
should  not  extend,  in  trust  for  such 
person  or  persons  as,  nnder  the 
Statute  fbr  the  Distribution  of  the 
Effects  of  Intestates,  would,  at  the 
decease  of  the  said  Sarah  Harrej, 
haye  become  entitled  thereto  as  her 
next  of  kin,  in  case  the  said  Archi- 
bald Morrison  (the  husband)  had 
died  in  her  lifetime,  and  she  had  died 
possessed  thereof  his  widow,  and 
intestate.  The  settlement  also  com- 
prised certain  plate,  linen,  china, 
&c.,  over  which  a  ^nend  power  of 
appointment  was  given  to  the  wife, 
to  take  effect  after  the  death  of  the 
husband.    It  comprised  also  cer- 
tain shares  in  a  public  library,  and 
tickets  of  admission  to  a  theatre, 
and  jewellery,  &c. ;  and  as  to  these, 
the  settlement  gave  to  the  wife  a 
general  power  or  gift  and  appoint- 
ment, either  during  her  life  or  after 
her  death,  as  well  as  over  what  she 
should  save  out  of  her  separate  in- 
come.   The  wife  died  many  years 
before  her  husband.    By  her  will 
she  said : — "  I  do,  by  virtue  of  the 
power  and  authoribr  reserved  to  me 
m  and  by  the  deed  of  settlement, 
made,  &c.,  hereby  make,  publish, 
and  declare  this  my  last  will  and 
testament  in  manner  and  form  fol- 
lowing, that  is  to  say.''     She  then 
referred  particularly  to  the  power 
to  dispose  of  3000/.,  and  made  a 
disposition  of  a  great  part  of  it. 
She  gave  to  her  husband  for  life 
all  the  benefit  of  her  shares  in  the 
public  library,  of  her  admission  to 
the   theatre,   and  of  her  books. 
After  his  death  she  disposed  of 
these  things  to  various  persons; 
she  disposed  also  of  her  jewels, 
china,  and  other  things ;  and  her 
will  concluded  as  follows  : — "  And 
after  payment  of  my  just  debts, 


funeral  expenses,  the  charses  for 
proving  this  my  will,  and  of  carry- 
ing the  trusts  thereof  into  execu- 
tion, I  direct  and  appoint,  give  and 
bequeath,  after  the  decease  of  my 
said  husband,  all  the  rest,  residue, 
and  remainder  of  my  monies,  and 
other  my  personal  estate,  of  what- 
ever description  the  same  may  be, 
unto  and  amongst  all  and  every  the 
daughters  of  my  said  brother  John 
Harvey,  the  said  Charles  Day  and 
Louisa  Day,  the  children  of  my  de- 
ceased niece,  and  the  two  daughters 
of  my  said  brother  Charles  Savile 
Onley,  or  to  such  of  them  as  shall 
be  hving  at  my  said  husband's 
death,  and  to  the  issue  of  such  of 
them  as  shall  then  happen  to  be 
dead,  to  be  equally  divided  amongst 
them,  share  and  share  dike.  But 
it  is  my  will  that  the  said  Charles 
Day  and  Louisa  Day,  and  the  chil- 
dren of  any  other  of  my  nieces  who 
may  be  dead,  shall  only  be  entitled 
to  the  share  in  the  said  residue 
which  his  or  her  mother  would 
have  had  if  living  at  the  death  of 
my  said  husband.  And  furtl^er,  it 
is  my  will  that  the  shares  of  each 
of  my  said  nieces  of  the  residue  of 
my  personal  estate  shall  be  placed 
and  continue  out  at  interest  by  my 
surviving  executor,  his  executors 
or  administrators,  on  government 
or  real  security  during  Uie  respect- 
ive lives  of  my  said  meces,  ana  the 
dividends  or  interest  on  each  share, 
as  the  same  shall  from  time  to  time 
become  due,  shall  be  paid  to  each  of 
ray  nieces  during  her  life,  on  her 
own  receipt,  for  her  own  sole  and 
separate  use,  and  not  to  be  subject 
to  the  debts  or  control  of  her  pre- 
sent or  any  future  husband.  And 
as  to  the  share  of  my  niece  Caro- 
line Onley,  I  will  and  desire  that 
the  same  shall,  after  her  decease, 
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the  plaintiff,  by  way  of  equitable 
mortgage.  In  April,  1842,  Mat- 
thews applied  to  the  plaintiff  for 
the  loan  of  the  deeds,  telling  him 
he  wanted  them  to  enable  the  pur- 
chase to  be  completed,  and  pro- 
mising to  return  them  forthwith. 
He  did  not  return  them  forthwith, 
and  the  plaintiff  never  appUed  to 
have  the  deeds  back  for  more 
than  four  years.  In  May,  1843, 
Matthews  deposited  the  deeds,  by 
way  of  mortgage,  with  Piuckney, 
who  now  held  them.  In  1846,  1 
l^Iatthews  became  bankrupt.  Wal- 
dron  filed  his  claim  to  be  treated 
as  first  incumbrancer,  and  to  have 
the  balance  in  the  hands  of  the 
trustees  of  the  deeds  of  1842 
paid  to  him.  The  Court  expressed 
an  opinion  that,  the  real  estate 
being  converted  into  personalty 
before  the  bankruptcy,  the  right 
of  Matthews  was  merely  a  right 
to  receive  a  certain  sum  of  money  ; 
and  that,  no  notice  having  been 
given  by  the  plaintiff  or  the  holder 
of  the  deeds  to  the  trustees,  the 
right  to  receive  the  money  re- 
mained in  the  order  and  disposi- 
tion of  Matthews,  and  passed  to  his 
assignees.  This  point  did  not, 
however,  arise  for  express  decision. 
IJFaldran  v.  Slaper]  ...     193 

BILL. 

A  bill  was  filed  by  A.  and  his  wife, 
alleging  title  in  respect  of  the  wife's 
estate  tail.  The  clefendant  demur- 
red for  want  of  equity ;  while  the 
demurrer  was  standing  for  argu- 
ment the  wife  died,  and  then  A. 
filed  a  supplemental  bill,  alleging 
a  disentailing  deed  before  the  date 
of  the  original  bill,  under  which 
deed  A.  claimed  in  fee.  Held 
that  in  this  state  of  things  the 
demurrer  could  not  be  heard ; 
Vol.  I.  N.S. 


that  such  an  alteration  of  the 
record  was  not  properly  the  sub- 
ject of  either  supplemental  bill, 
or  of  original  bill  in  the  shape  of 
a  supplemental  bill,  or  of  a  bill  of 
revivor,  nor  properly  of  a  bill  of 
amendment,  but  the  original  bill 
ought  to  have  been  left  to  take  its 
course  and  a  new  bill  filed  statine 
the  real  facts.    [JFriffht  v.  Vernon] 

68 

BOND. 

A.  being  indebted  to  B.,  C,  and 
D.,  three  sisters,  who  were  his 
near  relations,  partly  on  his  own 
account  and  partly  as  executor  of 
his  father,  executed  to  them  a 
bond  for  500/.  At  the  time  of 
the  giving  of  the  bond,  A.  objected 
to  give  it,  and  agreed  to  do  so  only 
on  a  verbal  representation  that  it 
was  not  intended  to  be  enforced,  un- 
less B.,  C,  and  D.  should  come  to 
want,  an  event  which  did  not  hap- 
pen. Thebond  remained  in  the  hands 
of  the  three  till  the  death  of  B.,  and 
afler  her  death  in  the  hands  of  the 
survivors,  and  after  the  death  of  C, 
in  the  hands  of  D.,  whose  property 
(by  mutual  arrangements)  it  was  at 
the  time  of  her  death.  On  the 
bond  was  found  the  following  en- 
dorsement: "This  bond  is  never 
to  appear  against  A. — Witness  C, 
D."  This  was  dated  eleven  years 
after  the  date  of  the  bond.  It 
was  not  made  clear  that  C.*s  name 
was  written  by  herself ;  it  was  said 
that  D.  had  written  it.  It  was, 
however,  proved  that  if  D.  had 
vmtten  it,  she  did  so  with  the  au- 
thority of  C.  Held  that,  vrithout 
saying  whether  the  endorsement 
amounted  to  a  release,  which  was  a 
legal  question,  there  was  an  equity 
under  the  circumstances  against 
enforcing  the  bond ;  that,  if  put 
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in  suit,  the  action  would  be  re- 
strained; and  that  there  was  no- 
thing due  on  the  bond  to  the  estate 
ofD.  [^Majar  Y.  Major]  .  165 
2.  A  creditor  by  bond  in  which  the 
heirs  are  named  takes  priority  over 
a  specialty  creditor  under  a  secu- 
rity in  which  the  heirs  are  not 
expressly  named.  [^BickarcUon  ▼. 
Jenkins] 477 

CALLS. 

An  allottee  of  shares  in  a  projected 
railway  company  paid  on  them ;  he 
also  executed  the  subscribers'  agree- 
ment, a  deed  under  seal;  but  he 
did  so  on  the  faith  of  a  letter  writ- 
ten by  the  provisional  directors 
before  the  execution  of  the  deed, 
by  which  they  undertook  to  return 
the  whole  deposit  if  the  Act  shoidd 
not  pass.  The  deed  was  in  the 
usual  form,  between  all  the  share- 
holders with  trustees,  to  perform 
the  covenants,  and  contained  a 
covenant  to  indemni^  the  provi- 
sional  directors  whether  the  Act 
should  or  should  not  pass.  Held, 
that  the  deed,  being  a  contract  by 
each  shareholder  with  all  the 
others,  its  effect  could  not  be  de- 
stroyed in  favour  of  any  share- 
holder by  a  contract  between  him 
and  a  certain  number  of  share- 
holders ;  and  consequently,  the  al- 
lottee who  had  signed  it  was  not 
protected  by  the  letter  of  the  pro- 
visional directors,  against  a  call. 
[^Dover  and  Deal  Mailway  Com- 
pany, Ex  parte  Francis  Mowatf]^ 

247 

CHANCEEY  AMENDMENT 
ACT. 

1.  The  44th  section  of  the  15  &  16 
Vict.  c.  86,  does  not  apply  to  the 

*  This  cane  was  reversed  on  af^ieol. 


case  where  the  estate  to  whidi  it 
is  desired  to  appoint  a  representa- 
tive, is  the  estate  being  adminis- 
tered by  the  Court.  [SUter  v. 
Stein] 295 

2.  The  birth  of  one  of  a  dass,  en- 
titled as  such  after  the  institution 
of  a  suit,  is  within  the  fifty-second 
section  of  the  Chancery  Improve- 
ment Act,  and  jostifies  an  order  for 
the  usuid  supplemental  decree. 
[FuUerton  y.  Martrn]     .     .    238 

8.  A  lease  was  granted  by  A.  to  tiro 
partners,  the  covenants  being  <mlj 
joint  at  law.  Bill  filed  by  the  re- 
presentatives of  one  of  the  lessees, 
deceased,  against  the  lessor,  all^;ing 
that  the  lessor  claimed  to  have  s 
right  under  the  covenants  aninst 
the  plaintiff,  if  a  breach  should 
arise,  and  praying  merely  a  declar- 
ation that  the  defendant  had  no 
right.  A  demurrer  to  this  bill  was 
allowed,  notvnthstanding  the  15  & 
16  Vict.  c.  86,  8.  50 :  the  meaning 
of  that  section  is  only  to  remove 
the  objection,  that  a  plaintiff,  who 
might  have  consequential  relief, 
prays  merely  a  declaration  of  his 
right.  It  did  not  mean  to  entitle 
a  person  to  have  a  declaration  as  to 
a  claim  which  may  be  made  bv 
another  under  circumstances  which 
may  or  may  not  happen.  {Jack- 
son  V.  Turrdey]      .     .     .     .617 

4.  A  married  woman,  having  a  life 
interest  to  her  separate  use  in  real 
estate,  with  her  husband  cut  tim- 
ber.    A  suit  was  instituted  in  one 
branch  of  the  Court  to  carry  into 
effect  the  trusts  of  the  settlement. 
In  another  branch,  a  suit  was  in 
existence  in   which   a  claim  was 
made  on  the  married  woman*s  se- 
parate use,  in  respect  of  the  timber 
cut.     Held,  that  in  the  first  suit 
the  Court  could  not  decide  the 
question  as  to  the  right  to  cut  the 


INDEX. 


708 


timber,  but  the  married  woman 
securing  the  value  of  the  timber 
cut,  was  allowed  her  income  pend« 
ing  the  suit.     [Staeey  ▼.  Sauthej/] 

400 

CHAEITY. 

A  gift  by  will  to  a  particular  charit- 
able institution,  maintained  volun- 
tarilj  by  private  means.  The  par- 
ticular institution  had  ceased. 
Held,  that  the  gift  was  not  to  be 
disposed  of  as  a  charitable  gift  cy 
preSf  but  failed,  and  fell  into  the 
residue.     [Clark  v.  Taylor]      642 

CONSTEUCTiON  0¥  INSTBU- 

MENTS. 

1.  A  gift  of  all  the  residue  of  my 
estate  and  effects  to  A.,  B.,  and  C. 
upon  trust,  to  collect,  get  in,  and 
recover  the  same,  and  invest  in 
stock  and  pay  the  dividends,  &c., 
to  persons  beneficially  entitled,  A. 
and  B.  being  also  executors :  Held 
to  pass  real  estate.  [IfAlmaine  v. 
Maaeley] 629 

2.  A  gift  by  will  to  a  particular  cha- 
ritable institution,  maintained  vo- 
luntarily by  private  means.  The 
particular  mstitution  had  ceased. 
Held  that  the  gift  was  not  to  be 
disposed  of  as  a  charitable  gift  cy 
prcSf  but  failed,  and  fell  into  the 
residue.     [Clark  v.  Taylor]      642 

3.  A  testator  seised  of  real  estate, 
and  leasehold  and  personal  estate, 
and  among  other  property  of  lease- 
hold collieries  or  mines,  gave  cer- 
tain real  estates  to  his  son;  he 
devised  and  bequeathed  all  his 
other  real  and  personal  estate  upon 
trust,  witk  ike  approbation  of  his 
son,  at  some  convenient  and  pro- 
per period  to  sell  and  convert  the 
same,  and  to  invest  and  apply 
1000/.,  part  thereof,  for  his  grand- 
daughter; and  after  giving  some 


small  annuities,  in  trust  to  pay  to 
his  daughter  200/.  a  year,  besides 
one-half  share  of  the  yearly  income 
and  produce  of  his  real  and  per- 
sonal estates;  his  intention  being 
that  she  should  enjoy  an  equid 
yearly  income  with  his  aon  during 
her  natural  life,  treating  200/.  a 
year  as  equivalent  to  the  real  estate 
given  to  his  son  ;  provided  that  his 
daughter's  annuity  should  in  no 
case  exceed  600/.  a  year  ;  and  that 
the  overplus,  after  600/.  a  year  to 
her,  and  400/.  to  his  son,  should 
go  to  his  son,  but  that  what  he 
called  produce  of  his  personal 
estate  was  not  to  be  taken  as  the 
income  derived  from  the  mines, 
but  the  profit  arising,  alter  laying 
by  10/.  per  cent,  to  pay  back  the 
capital  expended  in  plant,  &c. ;  and 
subject  to  these  gifts  and  devises, 
he  gave  all  his  real  and  personal 
estate  to  his  son ;  the  son  was  ap- 
pointed, with  the  trustees,  exe- 
cutor; they  disclaimed  and  re- 
nounced, and  he  entered  into  sole 
possession.  In  taking  the  accounts 
of  the  testator's  estate :  Held,  that 
the  son  had  a  right  to  apply  in 
payment  of  debts  all  permanent 
personal  property,  before  disposing 
of  the  mines.  That,  having  paid 
off  with  his  own  monies  debts 
which  could  not  have  been  paid  off 
without  resorting  to  the  mines,  the 
debts  so  kept  alive  in  his  hands 
were  a  charge  on  the  net  produce 
of  the  mines.  That  the  accumu- 
lations of  the  10/.  per  cent,  were  a 
fund  liable  to  the  debts  in  exone- 
ration of  the  mines.  That,  as  to 
any  Uabilities  due  to  him  in  respect 
of  overpayments  of  debts  made  by 
him  b^ond  the  assets  applicable, 
he  would  be  entitled  to  mterest. 
That  the  1000/.  legacy  to  the 
grand-daughter  was  a  charge  on  the 
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real  and  personal  estate  pro  ratd, 
[Lord  V.  JFightwick]      .     .     576 

4.  Testator  gave  his  residue  to  his 
wife  for  hfe,  and  after  her  decease 
one-seventh  of  it  to  each  of  six  of 
his  children ;  he  gave  the  other 
seventh  to  be  laid  out  in  govern- 
Tnent  annuities  fur  his  son  A.  for 
life,  to  be  paid  into  his  hands  from 
time  to  time,  without  power  of  an- 
ticipation, with  a  limitation  over 
in  the  event  of  his  being  bankrupt, 
insolvent,  &c.,  in  the  lifetime  of  the 
testator  or  after  his  death.  A.  died 
in  the  lifetime  of  the  tenant  for 
life,  not  having  been  bankrupt,  &c. 
Held,  that  his  representatives  were 
entitled  to  one-seventh  of  the  resi- 
due.    \_Day  V.  Day]       .     .     669 

5.  A  railway  company  had  power  to 
make  and  maintain  the  railway  and 
works  on  the  line  and  upon  the 
lauds  delineated  in  the  parliament- 
ary plan,  and  described  in  the  books 
of  reference,  and  to  enter  upon, 
take,  and  use  the  said  lands  or  such 
of  them  as  should  be  necessary  for 
that  purpose  ;  "  but  they  were  not 
to  enter  upon,  take,  or  use  any  of 
the  land  or  property  of  a  certain 
pre-existing  railway  company,  or 
in  any  manner  to  alter,  vary,  or 
interfere  with  that  railway  or  any 
of  the  works  appertaining  thereto, 
save  only  for  the  purpose  of  effect- 
ing the  junction  thereby  authorized 
in  manner  in  the  said  Act  autho- 
rized, and  not  otherwise,  one  of  the 
clauses  of  the  Act  giving  certain 
powers  to  the  company  for  effect- 
ing a  junction  with  the  pre-existing 
railway.  Held  that,  there  being 
nothing  to  show  that  it  was  abso- 
lutely necessary  for  the  company, 
in  order  to  effect  the  junction,  it 
had  no  power  to  take,  as  owners, 
certain  lands  over  which  the  line 
of  the  pre-existing  railway  actually 


passed,  but  there  was  a  right  to 
enter  upon  such  lands  by  wajof 
easement,  for  the  purpose  of  effects 
ing  the  junction.  {^Oxford,  Wor- 
tester^  and  W^olverhttmpton  Rail' 
way  Company  v.  South  Stafford- 
shire Railway  Con^iHifn/]      .    255 

6.  Testator  devised  his  rad  estate  to 
trustees  with  powers  to  **  let"  uotil 
all  his  nephews  and  nieces  should 
attain  twenty-one.  And  after  his 
youngest  nephew  or  niece  should 
be  of  age,  M^it  he  directed  his  es- 
tates to  be  sold,  and  the  produce  to 
go  amongst  all  his  nephews  and 
nieces  except  two  by  name.  He 
charged  his  rents  with  an  amiuitj 
to  A.  and  with  payment  of  bond 
debts,  but  did  not  otherwise  dispose 
of  them.  Held,  first,  the  widow  was 
put  to  her  election  ;  secondly,  the 
interests  of  the  nephews  and  nieces 
vested  in  all  who  attained  twenty- 
one,  whether  dying  before  or  8u^ 
viving  the  period  directed  for  sale. 
[Parker  ▼.  Sowerby]  ...    488 

7.  Bequest  to  A.  and  B.,  their  execu- 
tors and  administrators,  upon  trust 
B.,  the  surviving  trustee,  by  his  will 
bequeathed  his  trust  estates  to  C.  and 
D.,  their  heirs,  executors,  adminis- 
trators, and  assigns,  on  the  trusts, 
and  he  appointed  C,  D.,  and  £.  ex- 
ecutors of  his  will.  Held,  that  C.  and 
D.  took  only  the  legal  estate,  and 
that  neither  C.  and  D.  by  theni- 
selves,  nor  C,  D.,  and  £.,  were  ca- 
pable of  executing  the  trusts.  [Re 
Burtt] 319 

8.  A  testator  gave  legacies  to  various 
legatees  by  name,  and  some  to 
classes  described,  but  the  persons 
composing  which  were  not  named ; 
he  gave  his  residue  to  his  legatees 
specially  named,  except  one  of  the 
classes  described.  Held,  that  thu 
showed  that  by  the  words  specially 
named  the  testator  meant  described 
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or  mentioned,  and  that  all  the  le- 
gatees, whether  named  or  only 
described,  took  shares.  \^In  re 
Holmes] 321 

9.  Testator  set  out  a  schedule  of  his 
property,  calling  it  5000/.  He  then 
directed  1000/.  to  be  invested  in 
each  child's  name,  and  1000/.  in  his 
wife's;  interest  to  them  for  their  life, 
and  afterwards  to  their  descendants, 
except  his  wife's,  which  was  at  his 
death  to  be  sold  and  divided  between 
them,  except  200/.  to  M.  L.'s  child 
by  him.  Then  followed  in  the  same 
paper,  "  The  above  is  increased  bv 
the  working  up  of  stock  to  .5d002. 
I  wish  the  same  division  and  appro- 
priation, except  that,  if  any  share 
falls  in,  it  may  be  added  to  the 
others,  in  case  the  original  holder 
shall  have  no  children."  The  tes- 
tator died,  leaving  four  daughters. 
Held,  that  by  the  will  alone  the 
daughters  would  have  taken  abso- 
lute interests,  but  that  by  the  will 
and  codicil  together,  they  took  in- 
terests which,  if  absolute  in  the 
first  instance,  were  defeasible. 
[J5iWv.  TFebstei]      ...     338 

10.  A  testator  gave  to  his  wife  certain 
chattels,  leaseholds,  and  certain 
pecuniary  benefits.  He  gave  all 
his  freehold  messuages,  lands, 
tenements,  and  hereditaments,  and 
all  the  rest  and  residue  of  his 
leasehold  messuages  or  tenements 
and  premises  whatsoever  and  where- 
soever to  trustees  for  all  his  estate 
and  interest  therein  respectively, 
upon  trust  to  sell  his  freehold  and 
leasehold  messuages  or  tenements, 
hereditaments,  and  premises,  &c., 
and  to  stand  possessed  of  the  mo- 
nies to  accrue  from  such  sale,  upou 
certain  trusts.  He  directed  that, 
until  sale,  the  rents  and  profits 
should  be  applied  in  the  same 
manner  as  he  directed  as  to  the  in- 


come of  the  monies  to  arise  from 
the  sale.  He  gave  the  produce  of 
the  sale  of  his  freehold,  copyhold, 
and  leasehold  estate,  and  of  his 
residuary  personalty,  as  to  one- 
fourth,  to  his  wife ;  as  to  one-fourth, 
to  one  of  his  sisters  for  life,  re- 
mainder to  other  relations;  one- 
fourth  to  another  sister,  remainders 
over ;  and  one-fourth  to  other  per- 
sons. Before  his  will  he  had  sold 
some  of  his  freehold  estate,  and 
his  wife  had  joined  to  bar  dower. 
Both  before  and  after  his  will  he 
had  contracted  to  lease  parts  of 
his  freehold  estate ;  after  his  will 
he  had  contracted  to  sell  one  of 
these  parts  to  the  lessee ;  and  after 
his  will  he  agreed  to  let  some  parts 
of  his  freeholds,  with  liberty  to 
the  lessee  to  pull  down  buil<&ngs 
aud  to  erect  others.  After  his 
death  the  lessee  of  the  last-men- 
tioned premises  did  pull  down  the 
buildings  and  erect  others,  thereby 
improving  the  value  of  the  estate. 
Held,  first,  that  the  widow  was  not 
put  to  her  election,  but  was  entitled 
to  her  dower,  as  well  as  to  the  be- 
nefits given  to  her  by  the  will ; 
secondly,  that  the  acts  by  which 
the  value  of  the  property  was  in- 
creased, not  being  hers,  she  would 
take  her  dower  according  to  the 
existing  value.  {^Gibson  v.  Cribson"] 

42 
11.  Principles  on  which  a  Court  of 
Equity  proceeds  in  directing  and 
acting  upon  the  result  of  an  issue 
to  a  Uourt  of  law.  When  the  ver- 
dict is  such  as  not  to  decide  the 
question  involved  in  the  issue,  this 
Court  will  not  go  into  the  evidence 
to  decide  upon  it  itself,  the  object 
of  an  issue  not  being  merely  to 
elicit  evidence,  but  to  obtain  the 
assistance  of  the  opinion  of  a  jury, 
under  the    direction  of  a  judge. 
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The  79th  section  of  the  Lands 
Clauses  Consolidation  Act  applies 
only  to  the  jurisdiction  of  equity 
in  ordering  monej  to  be  paid  out, 
and  not  to  that  of  a  Court  of  law 
in  determining  the  rights  of  parties 
in  an  issue.  [£w  parte  the  Freemen 
and  Stallinger9  of  Sunderland^  Ex 
parte  the  Bishop  of  Durham]   1 84 

12.  An  agreement  was  entered  into 
between  a  landowner  and  a  com- 
pany having  compulsory  powers  to 
take  land,  that  if  the  company 
should  make  their  line  they  would 
pay  for  such,  if  any,  of  the'  land  as 
they  should  so  take  at  the  rate  of 
5000/.  per  acre,  and  in  considera- 
tion of  such  agreement  the  land- 
owner agreed  that  he  would  permit 
the  company  to  take  such  land 
under  the  authority  of  their  Act 
on  those  terms.  The  landowner 
died,  and  then  the  company  took 
some  of  his  laud.  Held,  that  the 
money  belonged  to  his  real,  and 
not  to  hb  personal  representatives. 
[Ex parte  Walker,  Be  the  Shrews- 
bury and  Hereford  Railway]    508 

13.  Testator  gave  property  to  his 
trustees  upon  trust,  to  pay,  distri- 
bute, and  divide  equally  between  his 
daughters,  naming  them,  to  be  paid 
and  assured  to  them  as  they  should 
attain  the  age  of  twenty-one,  or  be 
married  under  that  age,  with  the 
consent  of  his  trustees.  Proviso, 
that  if  they  should  marry  with  the 
consent  of  his  trustees,  he  em- 
powered the  trustees  to  pay  the 
shares  at  the  times  of  such  mar- 
riages, or  at  their  discretion  to  settle 
the  same.  There  was  a  power  of 
maintenance  and  gifts  over  as  be- 
tween the  daughters  on  dying  un- 
married under  twenty-one,  and  if 
all  the  daughters  should  die  under 
twenty-one  unmarried  and  without 
leaving  issue,  then  over.  Held,  that 


the  trustees  had  no  power  to  direct 
a  settlement  where  one  of  the 
daughters  married  under  twenty- 
one  without  consent.  [Taylor  t, 
Austen]        ;.  '^^^ 

14.  Testator  gave  long  annuities  to 

A.  for  life,  and  if  she  died  without 
leavine  issue  her  simriving,  then  to 

B.  and  C,  to  be  paid  to  them  st 
twenty-one,  if  both  living ;  but  if 
either  should  be  then  dead,  then  to 
the  survivor.  B.  and  C.  both  at* 
tained  twenty-one,  but  died  in  the 
lifetime  of  A.,  who  died  without 
issue.  Hcftd,  that  the  word  then 
had  reference  to  the  death  of  A. 
without  issue ;  and  that  the  resi- 
duary legatee,  and  not  the  repre- 
sentatives of  B.  and  C,  took. 
[fFiddicombe  Y.  MuUer]     .     443 

15.  A.  and  B.  being  trustees,  the 
Master  found  that  it  was  uncertain 
whether  A.  was  living  or  dead,  but 
B.  was  living ;  afterwards  B.  died. 
Held,  that  A.  was  not  sole  trustee 
within  the  Trustee  Act,  1850,  and 
the  22nd  section  of  the  Act  did  not 
apply.     [ReRandaU]     .     .    401 

1 6.  Testator  gave  personal  estate  out- 
standing on  securities,  to  his  wife 
for  life,  remainder  in  a  moiety  to 
six  of  his  chiidren,  provided  that 
if  any  one  died  before  receiving  his 
or  her  share,  without  leaving  lawful 
issue,  it  should  go  over.  One  of  the 
children  died  after  the  wife's  death, 
before  the  securities  were  realised 
and  the  produce  divided.  Held, 
that  the  proviso  contemplated  the 
time  when  the  children  should  be 
entitled  toreceive  their  shares,  not 
the  time  of  actual  payment,  and 
that  the  representatives  of  the  de- 
ceased child  took  a  share.  [In  re 
Dodgson's  Trust]       .     .     .     440 

17.  A.  made  his  will  and  gave  person- 
alty to  B.,  a  married  woman,  fcr  life, 
and  after  her  death  as  she  should 
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appoint,  and  in  default  of  appoints 
ment,  to  her  husband,  and  if  she 
should  surriye  him  and  make  no 
appointment,  then  to  her  children. 
B.  had  three  children,  and  bj  her 
will  she  appointed,  after  her  hus- 
band's death,  2000/.  between  two 
of  her  children,  and  1500/.  to  the 
other,  and  she  appointed  the  resi- 
due to  her  three  children  by  name, 
in  such  manner  as  her  husband 
should  appoint  by  will.  He  by  his 
will  appointed  500/.  to  one  of  the 
children,  ( — )  to  another,  and  the 
residue  to  the  third.  Held,  that 
the  husband  had  no  power  to  ex- 
clude either  of  the  children,  that 
his  appointment  was  therefore  bad, 
and  that  the  appointment  of  the 
wife  took  effect  in  favour  of  the 
three  children.   \W1ute  v.  WiUon\ 

298 

See  also  Deeds. 

CONTEMPT. 

Under  an  order  of  the  Court  made  in 
a  suit  in  which  it  was  held  that  a 
judgment  was  a  charge  on  an  eccle- 
siastical benefice,  a  receiver  was  in 
possession  of  the  funds  of  the  bene- 
fice for  the  benefit  of  the  plaintiff, 
subject  to  a  due  provision  for  the 
service  of  the  church.     A  subse- 

Saent  incumbrancer,  vrith  notice  of 
le  appointment  of  the  receiver, 
issueu  a  sequestration,  and  pro- 
ceeded up  to  publication,  but  did 
not  take  or  receive  any  funds  of  the 
Hving.  Held,  that  this  ought  not 
to  have  been  done  without  the 
leave  of  the  Court ;  that  it  was  an 
interference  vnth  the  possession  of 
the  receiver,  and  was  a  contempt. 
{^Hawkins  v.  Gathercole  ;  Hawkins 
T.  Carraek] 12 

CONTEIBUTOREES. 
] .  A.  was  a  member  of  the  provisional 


committee  of  a  projected  railvmy 
company,  and  at  a  meeting  thereof 
joined  in  appointing  solicitors  and 
engineer,  and  immediately  after- 
wards a  committee  of  management 
was  appointed.  A.'s  name  was  put 
on  this  without  his  knowledge. 
He  never  acted  in  any  further  or 
other  way.  Expenses  were  incur- 
red by  the  solicitors  and  engineer 
subsequently  to  the  formation  of 
the  managing  committee,  and  by 
their  direction ;  it  did  not  appear 
that  any  other  expenses  had  been 
incurred.  Held,  that  A.  was  not  a 
contributory.      [^Ex  parte  Hight] 

484 

2.  A.  was  an  allottee  of  shares  in  a 
projected  railway  company,  which 
failed  to  obtain  an  Act,  and  was 
never  completed.  He  paid  his  de- 
posit, but  never  executed  any  deed. 
Accompanying  the  letter  of  allots 
ment  was  a  circular  from  the  direc- 
tors, undertaking  to  return  the  de- 
posits if  an  Act  should  not  be 
obtained.  Afterwards  A.,  at  the 
request  of  the  directors,  asking  for 
the  continuance  of  the  confidence 
of  the  shareholders,  wrote  to  the 
Board,  requesting  them  to  continue 
the  undertaking.  On  the  breaking 
up  of  the  company,  the  directors 
returned  the  balance  of  the  deposits 
remaining  on  their  hands,  ana  paid 
to  A.  on  that  account  200/.  A.  re- 
covered, in  an  action  against  one  of 
the  managing  directors,  the  re- 
maining 220/.  Held  that  A.  was 
not  a  contributory.  {Be  Dover  and 
Deal  Bailuoay  Company^  Ex  parte 
Bradshaw] 262 

3.  A.  became  a  member  of  the  pro- 
visional committee  of  a  projected 
company,  which  was  never  com- 
pleted. He  signed  the  agreement 
required  by  the  Registration  Act ; 
he  applied  for  100  shares,  under- 
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Caking  to  accept  them  if  allotted ; 
instead  of  1 00  shares  heing  allot- 
ted to  him,  he,  in  common  with 
other  committee-men,  was  request- 
ed to  take  up  twenty-  five ;  he  did 
not  take  them  up.  He  was  called 
upon  then  to  paj  two  soocessiTe 
payments,  making  together  105/., 
OQ  which  he  was  assured  he  should 
he  protected  from  the  claims  of  cre- 
ditors ;  he  did  in  consequence  pay 
105/.  Held,  that  A.  was  not  a  con- 
tfihutory.  [/n  the  Matter  of  the 
Wtndimg^p  Act;  1848  and  1849, 
and  the  Wolverhampton^  Chester^ 
and  Birkemkead  Junction  Railway 
Cotmpany,  Ex  parte  Hoberts]    204 

CONTEBSIOX. 

A  testator  gare  all  his  residuary  real 
estate  and  his  stock,  mortgages, 
and  securities  for  moner^and  all 
other  his  personal  estate  and  ef- 
fects, to  his  wife  and  his  son,  upon 
trust  for  his  wife  for  tife,  suhject 
to  an  annuity  for  his  son :  and 
after  her  death,  as  to  all  the  de- 
vised and  bequeathed  freehold  and 
residuary  real  and  personal  estate, 
of  which  his  wife  was  to  have  the 
yearly  interest,  upon  trust  for  his 
son  absolutely.  The  testator  left 
leaseholds,  as  to  which,  at  the  time 
of  his  death,  he  was  liable  to  the 
landlord  for  repairs,  and  they  were 
afterwards  repaired  at  the  widow's 
expense.  Held,  first,  that  the 
widow  was  entitled  to  the  lease- 
holds in  specie ;  secondly,  that  the 
repairs  were  to  be  borne  by  the 
residue,  and  not  by  the  tenant  for 
life.     [Harris  v.  Pot/ner]    .     1/4 

COPTEIGHT. 

The  first  edition  of  a  work  of  compil- 
ation was  published  before  the  5th 
&  6th  Vict.  c.  45 ;  scTeral  editions 


of  it  were  pubUshed  after  this  Act, 
and  not  registered.  Held,  that  as 
to  so  much  of  the  matter  contained 
in  the  original  edition  as  was  con- 
tained in  the  subsequent  ones,  the 
owner  might  sue,  although  those 
subsequent  ones  were  not  regis- 
tered ;  but  as  to  the  new  ones,  the 
subsequent  editions  were  books 
which  ought  to  be  registered,  and 
the  owner  could  not  sue  for  in- 
fringement on  that  point.  If  a 
foreigner  translates  an  English 
work,  and  then  an  Englishman  re- 
translates that  foreign  work  into 
English,  that  would  be  an  infringe- 
ment of  the  original  copyright. 
Grounds  on  which  fiumess  or  un- 
fairness in  the  use  of  a  prerioos 
work  is  to  be  detencioed.  [Murray 
T.  Bojpie] 353 

COSTS. 

1.  As  between  the  husband,  creditors, 
and  the  wife,  in  respect  of  the 
wife's  equity  for  a  settlement,  the 
Court  will,  under  circumstances, 
give  the  wife  more  than  one-half; 
and  where  the  wife  had  been  at  the 
time  of  her  marriage,  and  long 
afterwards,  in  circumstances  of 
comfort,  and  was  reduced  to  distress 
by  the  husband's  embarrassments, 
the  Court  gave  the  costs  of  the 
petitioner  and  of  the  husband's  as- 
signees out  of  the  fund,  which  was 
681/.,  400/.  to  the  wife,  and  the 
remainder  to  the  petirioner;  the 
wife's  costs  out  of  her  own  fund. 
[Ex  parte  Pugh]        ...     202 

2.  A.  became  a  member  of  the  prori- 
sional  committee  of  a  projected 
company,  which  was  never  com- 
pleted. He  signed  the  agreement 
required  by  the  Registration  Act ; 
he  applied  for  100  shares,  under- 
taking to  accept  them  if  allotted ; 
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instead  of  100  shares  being  allotted, 
he,  in  common  with  other  commit- 
tee-men, was  requested  to  take  up 
twenty-five ;  he  did  not  take  them 
up.  He  was  called  upon  then  to 
pay  two  successive  payments,  mak- 
ing together  105/.,  on  which  he 
was  assured  he  should  be  pro- 
tected from  the  claims  of  credi- 
tois ;  he  did,  in  consequence,  pay 
10.5/.  Held,  that  A.  was  not  a  con- 
tributory. RijQe,  as  to  the  cost 
of  an  official  manager  appealing 
without  sufficient  ground.  [In  the 
Matter  of  the  Winding-up  Acts, 
1848  an^/1849,  and  of  the  JFolver- 
hampton,  Chester,  and  Birkenhead 
Junction  Railway  Company]     204 

CUSTOM. 

A  bill  was  filed,  alleging  that  by  the 
custom  of  the  manor  money-pay- 
ments were  and  had  from  time 
immemorial  been  due  and  payable 
in  lieu  of  heriots  and  reliefs ;  that 
the  plaintiffs  were  entitled  to  dis- 
train ;  and  that,  by  reason  of  con- 
fusion of  boundaries,  they  could 
not  distrain ;  but  no  custom  of  dis- 
training was  in  express  terms  al- 
leged. Held,  on  demurrer,  that 
the  bill  could  not  be  sustained; 
that  where  money  payment  is  due, 
in  lieu  of  heriots  and  relief  by  the 
custom,  there  must  be  also  a  cus- 
tom of  distress,  and  the  custom 
must  be  alleged  positively,  and  not 
merely  by  inference.  [Mayor  of 
Basingstoke  v.  Lord  Bolton]     270 

CT  PEES. 
See  Charity. 

DEATH. 

A.  left  this  countiT  on  the  9th  No- 
vember, 1829.  On  the  1 6th  June, 
1831,  his  brother-in-law  received 
a  letter  from  America  on  behalf 


of  A ,  describing  him  as  having 
changed  his  name  to  B.  Three 
months  after  this,  A.'s  wife  sent  a 
letter  to  him,  addressed  to  him  as 
B.,  by  the  hand  of  a  friend,  who 
could  not  find  him.  He  was  not 
heard  of  any  more ;  and  it  did  not 
appear  that  any  other  inquiries 
were  made  by  his  family.  Held 
that,  on  this  state  of  facts,  there 
was  not  sufficient  information  to 
ground  presumption  of  death,  still 
less  of  the  particular  period  of 
death.  [Re  JO  ^  11  Vict.  c.  96, 
and  the  Trusts  of  the  Will  of  G. 
Creed] 235 

DEBT. 
A  testatrix  directed  a  sum  which  she 
said  she  owed  to  A.  and  B.  on  her 
promissory  note,  and  her  other 
debts,  to  be  paid.  She  directed 
the  reddue  of  her  estate  to  be 
applied  towards  establishing  a 
school  in  connection  vnth  a  cer- 
tain chapel  for  the  time  being,  and 
"to  pay  the  same  over  to  the  trea- 
surer for  the  time  being  of  such 
school^'*  now  or  hereafter  to  be 
built.  The  testatrix  did  not  in 
fact  owe  the  money  to  A.  and  B., 
but  intended  it  to  be  held  by  them 
on  a  secret  trust  for  the  use  of  the 
existing  chapel.  She  did  not  tell 
them  of  this  in  her  lifetime,  but 
told  her  executor ;  and  A.  and  B. 
never  knew  of  the  intention  till 
after  the  testatrix's  death.  Held, 
that  whether  there  was  a  valid 
debt  or  not  on  the  promissory  note 
to  A.  and  B.  was  a  question  of  law; 
but  if  there  was  no  debt,  it  was 
good  as  a  legacy.  [Ltmgstaff  ▼. 
Renison] 28 

DEBTOE  AKD  CBEDITOE. 

I .  A  trustee  under  a  deed  the  terms  of 
which  would  amount  to  the  creation. 
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of  a  eoDtnrt  is  not  a  spedaltj 
debtor,  if  he  has  not  execoted  the 
deed,  although  he  has  acted  under 
it.  The  words  "corenant  or  agree" 
are  not  necessary  in  a  trust  deed 
to  constitute  a  specialty  contract. 
A  dedmration  bj  the  trustee  that 
be  will  stand  possessed  on  certain 
trusts,  kc^  is  sufficient.  A  credi- 
tor bj  bond  in  which  the  heirs  are 
named  takes  priority  over  a  spe- 
daltj creditor  under  a  security  in 
wbidi  the  heirs  are  not  expressly 
named.     [BidkardMrn  t.   JenkUu] 

477 
2.  A.  beii^  the  holder  of  several  po- 
licies of  insurance  on  the  life  of  B., 
and  beii^  unable  to  keep  them  up, 
entered  into  an  agreement  with  C, 
for  thepnrpose  of  C.  keeping  them 
op.  T^e  agreement  counted  of 
three  instruments:  first,  a  letter, 
bj  whidi  it  was  stated  that  C.  was 
to  pay  the  premiums,  and  to  have 
his  adnoioes  and  interest  secured 
by  a  deposit  of  the  policies,  a 
bond,  and  an  equitable  mortgage 
of  certain  estates.  No  time  was 
specified  far  the  repayment  of  the 
advances  and  interest.  Secondly, 
a  bond  for  600<)/.,  referring  to  the 
letter,  for  repaying  the  advances 
and  interest  at  the  expiration  of 
9ix  wumtk*  from  the  death  of  B. 
Thirdly,  an  agreement,  also  re- 
ferring to  the  letter  and  to  the  de- 
posit of  the  pohcies  to  secure  the 
payment  of  the  advances  and  in- 
terest ai  the  expiration  of  eix 
calendar  months  from  the  death  of 
B.,  by  which  agreement  the  ad- 
vances and  interest  were  secured 
to  be  paid  at  six  months  after  the 
death  of  B.,  upon  certain  estates. 
A.  died,  living  B.,  leaving  a  con- 
siderable amount  of  advances  and 
interest  unpaid,  and  having  before 
his  death  assigned  the  policies  to 


tmalees,  for  his  creditors.  Cnow 
filed  his  bin,  claiming  to  have  all 
his  advances  and  interest  paid ;  and 
that  the  agreement  might  be  varied, 
and  made  to  conform  to  the  letter ; 
and  that,  if  necessary,  the  policies 
might  be  sold.  Held,  first,  that, 
upon  the  true  construction  of  the 
three  instmments,  C.  had  no  secu- 
rity on  the  policies  available  till 
after  the  expiration  of  six  months 
from  the  death  of  B. ;  secondly, 
that  the  agreement  ooold  not  be 
rectified,  there  being  nothing  to 
rectify  it  by,  except  the  letter  it- 
self, the  letter  and  agreeneot  being 
incorporated  in  effeet  into  one  in- 
strument, and  the  letter  not  speci- 
fically pointing  out  the  time  when 
the  security  was  to  be  available. 
[JS/ioi^Aaai  V.  S^'re]     .     .     151 

DEEDS. 

Real  estate  was  settled  on  the  hus- 
band for  life;  remainder  to  his  wife 
for  life ;  remainder  to  the  heirs  of 
the  body  of  the  wife ;  remainder  to 
the  right  heirs  of  the  husband ;  the 
husband  and  wife  barred  the  wife's 
estate  tail ;  and  by  that  and  other 
deeds  it  was  settled  to  such  uses  as 
the  husband  should  appoint.  He 
appointed,  by  a  deed  of  July,  1817, 
to  such  uses  as  "he  and  his  wife 
should  jointly  appoint,  and  in  de- 
fiiult  to  himself  for  life ;  remainder 
to  his  wife  for  life ;  remainder  to  his 
son  in  fee."  The  husband  and  wife 
made  several  mortgages,  all  except 
one  hmiting  the  equity  of  redemp- 
tion upon  or  consistently  with  the 
uses  of  the  deed  of  1817.  In 
1832  they  made,  under  the  power 
in  the  deed  of  1817,  another  mort- 
gage which  limited  the  equity  of 
redemption  to  the  husband  and 
wife,  "  their  heirs  or  assigns,  or  to 
such  other  persons,  &c.,  as  they 
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should  direct  ;*'  and  by  a  deed  of 
eren  date  certain  terms  were  as- 
signed to  attend  the  inheritance  ac- 
c<Htting  to  the  oses  of  the  other 
deed  of  even  date.  Held,  that  the 
deed  of  1832  was  intended  to  vary 
the  limitation  of  the  equity  of  re- 
demption, and  defeated  the  hmita- 
tion  of  the  fee  of  the  deed  of  1817. 
IWAiibread  V.  Smith]      .     .     531 

DEEDS  AND  PAPEB^. 

1 .  Motion  for  production  of  documents 
beloi^ing  to  a  company  against 
defeudants  who  had  been,  but  were 
no  longer,  trustees  of  the  company, 
no  other  shareholders  being  parties. 
The  answer  admitted  the  docu- 
ments to  be  in  the  office  of  the 
company,  but  not  otherwise  in  the 
possession  or  custody  of  the  de- 
fendants. Held,  that  production 
could  not  be  enforced.  [Pennei^  v. 
Goode]  .......     474 

2.  Where  it  is  sworn  that  documents 
are  confidential  communications,  re- 
lating to  the  particular  suit,  or  to 
another  suit,  which,  though  not 
actually  in  the  matter  of  the  same 
litigation,  involves  or  embraces  the 
same  issue,  they  are  privileged,  al- 
though they  do  not  directly  relate 
to  the  particular  suit  [TAampson 
T.Falk] 21 

DEMUEBEB. 

A  bill  was  filed,  alleging  that  by  the 
custom  of  the  manor  money-pay- 
ments were  and  had  from  time  im- 
memorial been  due  and  payable  in 
lieu  of  heriots  and  reliefs ;  that  the 
plaintiffs  were  entitled  to  distrain ; 
and  that,  by  reason  of  confusion 
of  boundaries,  they  could  not  dis- 
train; but  no  custom  of  distraining 
vn»  in  express  terms  alleged.  Held, 
on  demurrer,  that  the  bill  could 


not  be  sustained ;  that  where  mo- 
ney payment  is  due  in  lieu  of  he- 
riots  and  relief  by  the  custom,  there 
must  be  also  a  custom  of  distress, 
and  the  custom  must  be  alleged' 
positively,  and  not  merely  by  infer- 
ence. [Mayor  of  BittingMtoke  v. 
Lord  BoUon] 270 

DOWEE. 

1.  A  testator  gave  to  his  wife  certain 
chattels  and  leaseholds,  and  eertain 
pecuniary  benefits.  He  eave  all 
his  freehold  messuages,  lands,  tene- 
ments, and  hereditaments,  and  all 
the  rest  and  residue  of  his  lease- 
hold messuages  or  tenements  and 
premises  whatsoever  and  whereso- 
ever to  trustees  for  all  his  estate 
and  interest  therein  respectively, 
upon  trust  to  sell  his  freehold  and 
leasehold  messuages,  and  tene- 
ments, hereditaments,  and  pre- 
mises, &c.,  and  to  stand  possessed 
of  the  monies  to  accrue  from  such 
sale,  upon  certain  trusts.  He  di- 
rected that,  until  sale,  the  rents 
and  profits  should  be  applied  in 
the  same  manner  as  he  directed  as 
to  the  income  of  the  monies  to 
arise  from  the  sale.  He  gave  the 
produce  of  the  sale  of  his  freehold, 
copyhold,  and  leasehold  estate,  and 
of  his  residuary  personalty,  as  to 
one-fourth,  to  his  wife  ;  as  to  one- 
fourth,  to  one  of  his  sisters  for  life, 
remainder  to  other  relations ;  one- 
fourth  to  another  sister,  remainder 
over ;  and  one-fourth  to  other  per- 
sons. Before  his  will  he  had  sold 
some  of  his  freehold  estate,  and  his 
wife  had  joined  to  bar  dower.  Both 
before  and  after  his  will  he  had 
contracted  to  lease  part  of  his  free- 
hold estate ;  after  his  will  he  had 
contracted  to  sell  one  of  these 
parts  to  the  lessee ;  and  after  his 
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will  he  agreed  to  let  some  part  of 
his  freeholds,  with  liberty  to  the 
lessee  to  pull  down  buildings  and 
erect  others.  After  his  death  the 
lessee  of  the  last-mentioned  pre- 
mises did  pull  down  the  buildmgs 
and  erect  others,  thereby  improv- 
ing the  value  of  the  estate.  Held, 
first,  that  the  widow  was  not  put 
to  her  election,  but  was  entitled  to 
her  dower,  as  well  as  to  the  bene- 
fits given  to  her  by  the  will ;  se- 
condly, that  the  acts  by  which  the 
value  of  the  property  was  increased 
not  being  hers,  she  would  take  her 
dower  according  to  the  existing: 
value.  [Cribdon  v.  Gibson]  .  42 
2.  Testator  devised  his  real  estate  to 
trustees,  with  powers  to  "  let,"  until 
all  his  nephews  and  nieces  should 
attain  twenty-one.  And  after  his 
youngest  nephew  or  niece  should 
be  of  age,  then  he  directed  his 
estates  to  be  sold,  and  the  produce 
to  go  amongst  all  his  nephews  and 
nieces  except  two  bv  name.  He 
charged  his  rents  with  an  annuity 
to  A.  and  with  payment  of  bond 
debts,  but  did  not  otherwise  dispose 
of  them.  Held,  first,  the  widow 
was  put  to  her  election  ;  secondly, 
the  interests  of  the  nieces  vested 
in  all  who  attained  twenty- one, 
whether  dying  before  or  surviving 
the  period  directed  for  sale.  [Par- 
ker V.  Sowerby]     ....     488 

ELECTION. 
See  DowEB,  1^2. 

EQUITY. 

A.  being  indebted  to  fi.,  C,  and  D., 
three  sisters,  who  were  his  near 
relations,  partly  on  his  own  ac- 
count and  partly  as  executor  of  his 
father,  executed  to  them  a  bond  for 
500/.  At  the  time  of  the  giving 
of  the  bond  A.  objected  to  give  it. 


and  agreed  to  do  so  only  on  a  verbal 
representation  that  it  was  not 
intended  to  be  enforced  unless 
fi.,  C,  D.  should  come  to  want, 
—  an  event  which  did  not  hap- 
pen. The  bond  remained  in 
the  hands  of  the  three  till  the 
death  of  B.,  and  after  her  death, 
in  the  hands  of  the  survivors,  and 
after  the  death  of  C,  in  the  hands 
of  D.,  whose  property  (by  mutual 
arrangements)  it  was  at  the  time 
of  her  death.  On  the  bond  was 
the  following  endorsement :  '*  This 
bond  is  never  to  appear  against  A. 
Witness,  C,  D."  This  was  dated 
eleven  years  after  the  date  of  the 
bond.  It  was  not  made  clear  that 
C.'s  name  was  written  by  herself: 
it  was  that  D.  had  written  it.  It 
.  was,  however,  proved,  that  if  D. 
had  written  it,  she  did  so  with  the 
authority  of  G.  Held,  that  without 
saying  whether  the  endorsement 
amounted  to  a  release,  which  was 
a  legal  question,  there  was  an  equity 
under  the  drcumstancea  against 
enforcing  the  bond ;  that,  if  put  in 
suit,  the  action  would  be  re- 
strained ;  and  that  there  was  no- 
thing due  on  the  bond  to  the  estate 
ofD.     [Major  Y,  Majtn'']     .     165 

EQUITABLE  MOETGAGE. 

Sloper,  in  1833,  mortgaged  certain 
estates  to  Sievewright,  with  a  power 
of  sale,  under  which  the  property 
was  sold  in  1842  to  a  purchaser, 
who  transferred  his  contract  to 
Sievewright.  There  was  a  balance 
after  paying  off  Sievewright,  and 
there  being  accounts  between  Sloper 
and  Matthews,  this  balance  was 
placed,  under  a  deed  of  25th  June 
1842,  in  the  hand  of  trustees,  to 
be  dealt  with  by  arbitration  be- 
tween Sloper  and  Matthews.     In 
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1834,  Sloper  had  made  an  equitable 
mortgage  of  the  property  to  Mat- 
thews. In  January  1 8  40,  Matthews 
deposited  these  deeds  with  Wal- 
dron,  the  plaintiff,  by  way  of  equi- 
table mortgage.  In  April  1842, 
Matthews  applied  to  the  plaintiff 
for  the  loan  of  the  deeds,  teUing 
him  he  wanted  them  to  enable  the 
purchase  to  be  completed,  and  pro- 
mising to  return  them  forthwith. 
He  did  not  return  them  forthwith, 
and  the  plaintiff  never  applied  to 
have  the  deeds  back  for  more  than 
four  years.  In  May  1 843,  Matthews 
deposited  the  deeds  by  way  of  mort- 
gage with  Pinckney,  who  now  held 
them.  In  1846,  Matthews  became 
bankrupt.  Waldron  filed  his  claim 
to  be  treated  as  first  incumbrancer, 
and  to  have  the  balance  in  the 
hands  of  the  trustees  of  the  deeds 
of  1842  paid  to  him.  Held,  that 
as  between  Waldron,  the  plaintiff, 
and  Pinckney,  the  plaintiff  had,  by 
his  laches,  enabled  Matthews  to 
commit  a  fraud,  and  had  no  equity 
against  the  defendant  Pinckney. 
The  Court  also  expressed  an  opi- 
nion that  the  real  estate,  being 
converted  into  personalty  before 
the  bankruptcy,  the  right  of  Mat- 
thews was  merely  a  right  to  receive 
a  certain  sum  of  money,  and  that 
no  notice  having  been  given  by  the 
plaintiff  or  the  holder  of  the  deeds 
to  the  trustees,  the  right  to  receive 
the  money  remained  in  the  order 
and  disposition  of  Matthews,  and 
passed  to  his  assignees.  This  point 
did  not,  however,  arise  for  express 
decision.  [Waldron  y.  Sloper]  193 

ESTATE. 


each  child's  name,  and  1000/.  in 
his  wife's,  interest  to  them  for  their 
life,  and  afterwards  to  their  de- 
seendants,  except  his  wife's,  which 
was  at  his  death  to  be  sold,  and 
divided  among  them,  except  200/. 
to  M.  T.'s  child  by  him.  Then 
followed  in  the  same  paper :  "  The 
above  is  increased  by  the  working 
up  of  stock  to  5500/.  I  wish  the 
same  division  and  appropriation, 
except  that  if  any  share  falls  in  it 
may  be  added  to  the  others,  in 
case  the  original  holder  shall  have 
no  children."  The  testator  died, 
leaving  four  daughters.  Held,  that 
by  the  will  alone  the  daughters 
would  have  taken  absolute  inte- 
rests, but  that  by  the  will  and  co- 
dicil together  they  took  interests 
which,  if  absolute  in  the  first  in- 
stance, were  defeasible.  [Bird  v. 
fFebster] 338 

EVIDENCE. 

A.  left  this  country  on  the  9th  No- 
vember 1829.  On  the  16th  June 
1831,  his  brother-in-law  received  a 
letter  from  America  on  behalf  of  A., 
describing  him  as  having  changed 
his  name  to  B.  Three  months 
after  this,  A.'s  wife  sent  a  letter  to 
him,  addressed  to  him  as  B.,  by 
the  hand  of  a  friend,  who  could  not 
find  him.  He  was  not  heard  of 
any  more,  and  it  did  not  appear 
that  any  other  inquiries  were  made 
by  his  family.  Held,  that  on  this 
state  of  facts  there  was  not  suffi- 
cient information  to  eround  pre- 
sumption of  death,  still  less  of  the 
particular  period  of  death.  [Be 
10^11  Fict.  c.  96,  and  the  Trusts 
of  the  Will  of  G.  Creed]      .     235 


Testator  set  out  a  schedule  of  his  HEEIOTS. 

property,  calling  it  5000/.   He  then  A  bill  was  filed  alleging  that  by  the 
directed  1000/.  to  be  invested  in       custom  of  the^manor  money  pay- 
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Bcnts  were,  md  hid  from  time  im- 
memorial  been,  doe  and  |Mi]rable  in 
lieo  of  beriots  and  reliefs,  that  the 
plaintiffs  were  entitled  to  distrain, 
and  that,  bj  reason  of  confusion  of 
boondariea^  they  eoold  not  distrain, 
but  no  costom  of  distraining  was 
in  express  terms  alleged.  Held, 
on  dnnmter,  that  the  bill  eonld 
noibesostuned;  that  where  money 
payment  is  due  in  lieu  of  heiiots 
and  relief  by  the  costom,  there 
most  be  also  a  costom  of  distress, 
and  the  costom  most  be  alleged 
positiTcly,  and  not  merely  by  in- 
feraiee.  [Mayor  of  Banngsioke  t. 
LoniBoliom] 270 

HUSBAKD  AXD  WIFK 

1.  A  married  woman  has  an  equity 
for  a  settlement,  howeyer  small  the 
sum.  Where  a  married  woman  was 
entitled  to  a  fund  of  153/.,  her 
husband  bankrupt,  and  unable  to 
fnajf^fjiin  hcr :  Held,  as  between 
her  and  her  husband's  assignees, 
that  the  whole  should  be  settled 
on  her.     [Ja  re  Kineaid]     .     326 

2.  As  between  the  husband's  credi- 
tors and  the  wife,  in  respect  of  the 
wife's  equity  for  a  settlement,  the 
Court  win,  under  circumstances, 
give  the  wife  more  than  one  half ; 
and  where  the  wife  had  been  at  the 
time  of  the  marriage,  and  long  af- 
terwards, in  circumstances  of  com- 
fort, and  was  reduced  to  distress  by 
the  husband's  embarrassments,  the 
Court  gave  the  costs  of  the  peti- 
tioner and  of  the  husband's  assig- 
nees out  of  the  fund,  which  was 
681/.,— 400/.  to  the  wife,  and  the 
remainder  to  the  petitioner ;  the 
wife's  costs  out  of  her  own  fund. 
[10  ^  11  Fict  c.  96,  and  the 
Trusts  of  Waites  Will.  Ex  parte 
PugK\ 202 


IXCLOSUBS  ACTS. 

Und^  the  8  &  9  Vict.  e.  118,  the  In- 
dosnre  Commissiooers  had  made  a 
prorisional  order,  and  were  pro- 
ceeding to  make  their  final  award. 
It  was  disputed  whether  the  lands 
intended  to  be  indosed  br  them 
were  within  the  Act.  Held,  that 
equity  would  not  interfoe  to  re- 
strain them  by  injunctioii  from  pro- 
ceeding. \Turmeryr.BtmmBurt\   402 

r^FA^r. 

An  infimt's  legacy  of  small  amount 
paid  to  the  father  under  special  cir- 
cumstanees.  \WmUk  t.  IFoM]  (M 

rsjuxcnos. 

1.  A  corporation  haying  onder  an  Act 
of  Parliament,  right  to  take  land  for 
the  purpose  of  certam  pohhc  works 
gave  notice  to  the  owner  of  the  in- 
heritance of  an  intention  to  take  iL 
They  then  entered  r^;olarly  1^Mm 
the  land,  for  the  purpose  of  surveys 
&c,  and  afterwards  their  contrac- 
tors, without  the  knowledge  of  the 
corporation,  but  with  the  assent  of 
the  occupying  tenants,  brought  some 
waggons  and  rails  and  other  im- 
plements on  the  land,  and  there 
left  them,  but  did  not  commence 
the  works  or  do  any  damage. 
This  was  done  without  obtaining 
the  assent  of  the  plaintiff,  but  it 
became  known  to  his  agent  in  the 
end  of  December.  In  the  b^;in- 
ning  of  the  following  February, 
without  any  previous  communica- 
tion with  the  defendants,  he  filed 
his  bill  for  an  injunction  to  restrain 
them  from  allowing  the  waggons, 
&c.,  to  remain  on  the  land,  and 
from  taking  possession  of  the  land 
until  they  bad  complied  with  the 
provisions  of  the  Lands  Clauses 
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Gonaolidatioii  Act.  Held,  that 
though  the  corporation  were  bound 
by  the  acts  of  uieir  contractors,  the 
acts  done  were  not  a  taking  pos- 
session within  the  meaning  of  the 
Act,  and  the  bill  was  improperly 
filed.     [StaruHth  y.  Mayor,  ^c,  of 

Idoerpoof] 1 

2.  Where  a  plaintiff  at  law  being 
abroad  has  recovered  judgment  in 
the  action,  and  the  defendant  at 
law  files  his  bill  for  an  account 
and  injunction,  and  obtains  the 
common  injunction,  if  the  Court 
sees,  on  a  motion  to  dissolve  the 
injunction  upon  affidavit  before 
answer,  that  there  has  been  cul- 
pable delay  on  the  part  of  plaintiff 
m  equity,  he  vpill  be  orderea  to  pay 
the  money  recovered  into  Court,  or 
the  injunction  will  be  dissolved, 
whether  the  bill  was  filed  before  or 
after  verdict.    [Anderson  v.  j^^oble] 

143 

INSPECTION    OF   DOCU- 
MENTS. 

A  plaintiff  having  an  order  for  him- 
self, his  solicitor  and  agents,  to  in- 
spect a  defendant's  documents,  will 
not  be  permitted  to  take  with  him 
another  defendant  to  assist  him  in 
inspecting  the  documents.  [Bart' 
ley  y.  Bariley]      ....     233 

INTEEEST. 

A.  being  indebted  to  B.  upon  bonds, 
disputes  arose  between  them  as  to 
what  was  due ;  and  by  an  order  in 
a  suit,  referring  it  to  arbitration  and 
an  award  made  under  that  order, 
the  debt  of  A.  was  fixed  as  8000Z., 
which  was  ordered  to  be  paid  in 
two  sums  on  days  certain ;  and  if 
payment  was  not  made,  the  secu- 
rities were  to  be  sold,  and  pay- 
ment made  out  of  the  proceeds. 
The  8000/.  and  the  surplus  was  to 


be  paid  to  A. ;  no  mention  was 
made  of  interest.  The  securities 
were  not  by  reason  of  various  trans- 
actions realized  for  a  very  long  time. 
Held,  that  the  produce  of  the  secu- 
rities was  not,  as  against  subse- 
^ent  incumbrancers  of  A.,  charge- 
able with  more  than  the  principal 
sum  of  8000/.  [CoUett  v.  JVhwi- 
ham;  Owen  \.  Derhiahire s  Wade 
V.  Newnham] 447 

INTEEEOGATOEIES,    DE- 
LIVEEY  OP. 


[Bowen  v.  Price] 


307 


ISSUE. 


Principles  on  which  a  Court  of  equity 
proceeds  in  directing  and  acting 
upon  the  result  of  an  issue  to  a 
Court  of  la  A.  When  the  verdict  is 
such  as  not  to  decide  the  question 
involved  in  the  issue,  this  Court 
will  not  go  into  the  evidence  to  de- 
cide upon  it  itself,  the  object  of  an 
issue  not  being  merely  to  elicit  evi- 
dence, but  to  obtain  the  assistance 
of  the  opiuion  of  a  jury,  under  the 
direction  of  a  judge.  The  79th 
section  of  the  Lands  Clauses  Con- 
solidation Act  applies  only  to  the 
jurisdiction  of  equity  in  ordering 
mon^  to  be  paid  out,and  not  to  that 
of  a  Court  of  law  in  determining  the 
rights  of  parties  in  an  issue.  [Em 
parte  Freemen,  ^c,  iif  Sunderhmi] 

184 

JUDGMENT. 

Money  was  lent  upon  bills  of  ex* 
change  at  usurious  interest;  the 
lender,  by  way  of  Airther  security, 
took  a  warrant  of  attorney  to  con- 
fess iudgment,  expressly  stipulate 
ing  that  he  should  be  at  liberty  to 
enter  up  judgment  immediately,  and 
he  did  enter  up  judgment  within 
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hours.     He  had  pre- 
aLiimte  xiii|azne5  is  to 
ami  Tiine  o^  the  bor> 
<scice.    Heiii,  dia£  this 
■3a  land  virJiizi  the 
TQAisnieat  eooLi 
«£ii3^  like  pro- 
ceeds oi  the  SLe  zc  uut  ami 


as  to  a  daim  whkh  aujf  be  made 
br  another,  under  drcamstances 
which  mar  or  maj  not  happen. 
IJmtkam  t1  r«ni/ey]       .     .     617 


^# 


JTM^DICnOX. 

1.  A  raicvaj  coinpanT  vere  boiLd- 
inc  ML  emhankaienc  more  tbaa  ore 
lert  above  the  Level  accocdine  to 
the  Ilth  and  I  Jia  sectinjos  oc  the 
RailwaT  Claaaes  Coojotiiiadoa  Act. 
Ther  had  not  zi^>a  the  ocdce  re* 
^■tred  bj  the  1 2tii  sectaoo,  but  had 
ohcained  the  ecose&t  rei^:iired  by 
the  I  Ith.  The  Cooit  put  them  on 
terms  to  take  the  opinioa  ot*  the 
Board  of  Trade,  sohoiittxns:  to  such 
order  as  this  Coizrt  shoald  there* 
after  make,  ocherviae  an  injonctioa 
would  CO  to  restram  the  eooipAiiT 
from  proceeding  with  the  embank- 

.      --        .     r     .     .     244 

2.  A  leaae  was  granted  bj  A.  to  two 
partners^  the  coT«caaC;<  beinz  cn[i1t 
|otnt  at  law.  Bdl  died  bj  the  re* 
presentaQTe  of  ooe  of  the  lessees 
deceased,  against  the  lessor,  alleging 
that  the  lessor  claimed  to  have  a 
xight»  under  the  coTenants^  against 
the  plaintijf,  it  a  breach  shoald 
arise,  and  prajiug  merelv  a  declara- 
tion that  the  defendant  had  no 
right.  A  demurrer  to  this  bill  was 
aUowedy  notwithstanding  the  15  & 
16  Vict.  c.  S6,  s.  50.  The  mean- 
ing of  that  section  is  ooIt  to  re- 
moTC  the  objection  that  a  plaintiff, 
who  might  hare  conse<|uential  re- 
lief, pn^js  merely  a  declaration  of 
his  right.  It  did  not  mean  to  en- 
title a  person  to  have  a  declaration 


3.  Under  the  8  &  9  Vict.  c.  118,  the 
Indosore  Commissiooers  had  made 
a  proviskmal  order,  and  were  pro- 
ceeding to  make  their  final  awanL 
It  was  disputed  whether  the  lands 
intended  to  he  indosed  bj  them 
were  within  the  Act.  Hdd,  that 
cqnirr  woold  not  interfere  to  re- 
strain them  by  injimction,  fipom 
proceeding.     [Turner  t.  Blamire] 

402 

LACHES. 

1.  A  corporation  haTing  under  an 
Act  of  Pkriiament  right  to  take 
land  for  the  purpose  of  certain 
puhtic  works^  gave  notice  to  the 
owner  of  the  inheritance,  of  an  in- 
tention to  take  it.  They  then  en- 
tered rcgnlariy  upon  the  land  for  the 
purpose  of  surreys,  &c.,  and  after- 
wards their  contractc^s,  without 
the  knowledge  of  the  corporation, 
bat  with  the  assent  of  the  occupy- 
ing tenants,  brought  some  waggons 
and  rails,  and  other  implements  on 
the  land,  and  there  left  them,  but 
did  not  commence  the  works^  or 
do  any  damage.  This  was  done 
without  obtaining  the  assent  of  the 
plaintiff,  but  it  became  known  to 
his  agent  in  the  end  of  December. 
In  tl^  beginning  of  the  following 
February,  without  any  prerions 
communication  with  the  defend- 
ants, he  filed  his  bill  for  an  injunc- 
tion to  restrain  them  from  allowing 
the  waggonsy  &c.  to  remain  on  the 
land,  and  from  taking  possession 
of  the  land  until  they  had  comphed 
with  the  provisions  of  the  Lands 
Clauses  Consolidation  Act.  Held, 
that  though  the  corporation  were 
bound  bv  the  acts  of  their  con- 
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tractors,  the  acts  done  were  not  a 
taking  possession  within  the  mean- 
ing of  the  Act,  and  the  bill  was  im- 
properly filed.  [StandishY.  Mayor 
^.  o/Liverpool]       ....     1 
2.  Sloper,  in  1833,  mortgaged  certain 
real  estate  to  Sievewright,  with  a 
power  of  sale,   under  which  the 
property  was  sold  in  1842,  to  a 
purchaser  who  transferred  his  con- 
tract to  Sievewright.     There  was  a 
balance    after    paying   off    Sieve- 
wright,  and  there  being  accounts  be- 
tween Sloper  and  Matthews,  this 
balance  was  placed,  under  a  deed 
of  25th  June,  1842,  in  the  hands 
of  trustees,  to  be  dealt  with  by  ar- 
bitration between  Sloper  and  Mat- 
thews.   In  1834,  Sloper  had  made 
an  equitable  mortgage  of  the  pro- 
perty to  Matthews.     In  January, 
1840,   Matthews  deposited  these 
deeds  with  Waldron,  the  plaintiff, 
by  way  of  equitable  mortgage.     In 
April,  1842,  Matthews  applied  to 
the  plaintiff  for  the  loan  of  the 
deeds,  telling  him  he  wanted  them 
to    enable  the  purchase    to    be 
completed,  and  promising  to  return 
them  forthwith.     He  did  not  re- 
turn them  forthwith,  and  the  plain- 
tiff never  applied  to  have  the  deeds 
back  for  more  than  four  years.    In 
May   1843,     Matthews  deposited 
the  deeds  by  way  of  mortgage,  with 
Pinckncnr,  who  now  held  them.    In 
1 846,  Matthews  became  bankrupt, 
Waldron  filed    his    claim    to    be 
treated  as  first  incumbrancer,  ar.d 
to  have  the  balance  in  the  hands  of 
the  trustees  of  the  deeds  of  1842 
pud  to  him.  Held,  that  as  between 
Waldron  the  plaintiff,  and  Pinck- 
ney,  the  plaintiff  had  by  his  laches 
enabled    Matthews  to   commit  a 
fraud,  and  had  no  equity  against 
the  defendant  Pinckney.      IfFal- 
drtm  y.  Sloper]     ....     1 93 
Vol.  I.  N,  S, 


LANDS  CLAUSES  CONSOLI- 
DATION ACT. 

1.  The  79th  section  of  the  Lands 
Clauses  Consolidation  Act  applies 
only  to  the  jurisdiction  of  equity 
in  ordinary  money  to  be  paid  out, 
and  not  to  that  of  a  Court  of  law  in 
determining  the  rights  of  parties 
in  an  issue.  \_JSx  parte  the  Free- 
men  and  Stallingere  of  Sunderland^ 
Ex  parte  the  Bishop  of  Durham] 

184 

2.  A  corporation  haying  under  an 
Act  of  Parliament  right  to  take 
land  for  the  purpose  of  certain 
public  works,  eaye  notice  to  the 
owner  of  the  inheritance,  of  an  in- 
tention to  take  it.  They  then  en- 
tered regularly  upon  the  land  for 
the  purpose  of  surreys,  &c.,  and 
afterwards  their  contractors,  with- 
out the  knowledge  of  the  corpora* 
tion,  but  with  the  assent  of  the 
occupying  tenants,  brought  some 
waggons  and  rails,  and  other  im- 
plements on  the  land,  and  there 
left  them,  but  did  not  commence 
the  works,  or  do  any  damage.  This 
was  done  without  obtaining  the 
assent  of  the  plaintiff,  but  it  be- 
came known  to  his  agent  in  the 
end  of  December.  In  the  begin- 
ning of  the  following  February, 
without  any  preyious  communica- 
tion with  the  defendants,  he  filed 
his  bill  for  an  injunction  to  restrain 
them  from  allowing  the  waggons, 
&c.  to  remain  on  the  land/ and 
from  taking  possession  of  the  land, 
until  they  had  complied  with  the 
proyisions  of  the  Lands  Clauses 
Consolidation  Act.  Held,  that 
though  the  corporation  were  bound 
by  the  acts  of  their  contractors, 
the  acts  done  were  not  a  taking 
possession  within  the  meaning  of 
the  Act,  and  the  bill  was  impro« 
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perly  filed.     [^Siandish  v.  Mayors 
^•0.  of  Liverpool]       .     .     <     .     1 

LAPSE  OP  TIME. 

A  renewftble  leasehold  for  lives  was 
vested  in  A.  in  trust  for  B.  for  life, 
with  remainders  in  the  events  that 
happened  to  C.  and  his  heirs. 
Afterwards,  on  the  marriage  of  B., 
a  settlement  was  made  (on  the 
construction  of  which  it  was  doubt- 
ful whether  the  leasehold  passed) 
on  B.  for  life,  remainder  to  the 
sons  of  that  marriage  in  tail  imder 
which  D.  would  be  entitled.  The 
lease  being  still  subsisting  iu  A.,  B. 
took  a  renewal  in  his  own  name, 
without  noticing  the  trust,  and 
after  the  death  of  B.,  D.  entered 
and  took  a  renewal  in  his  own 
name,  and  the  property  continued 
to  be  enjoyed  by  him  and  those 
claiming  under  him  for  a  time  much 
beyond  the  period  of  limitation, 
and  more  than  twenty  years  before 
the  commencement  of  a  suit  by 
those  claiming  under  C.  D.  on 
his  marriage  assigned  the  leasehold 
to  the  trustees  of  his  marriage  set- 
tlement, and  they  were  enjoyed  ac- 
cordinfrly  until  the  filing  of  the 
bill.  The  transactions  relating  to 
the  deed  on  the  construction  of 
which  the  doubts  arose  took  place 
sixty-two  years  before  the  filing  of 
the  bill,  which  was  not  filed  till 
after  nil  the  persons  who  could  have 
explained  those  transactions  were 
dead ;  there  was  much  ground  for 
believing  that  the  parties  had  in- 
tended the  deed  to  include  the 
leaseholds.  Held,  firstly,  that  as- 
suming the  possession  of  D.  and 
those  claiming  under  him  to  have 
been  originally  wrongful,  he  and 
they  were  notexpress  trustees  within 
the  25th  section  of  the  Statute  of 


Limitations,  and  might  set  up  the 
Statute  as  a  bar.  Secondly,  that 
even  if  there  had  been  an  express 
trust,  those  claiming  under  the  set- 
tlement by  D.,  could  as  purchasers 
set  up  the  statute.  {^Petre  v.  Pe- 
tre] 371 

LEGACY. 

1.  A  testatrix  directed  a  sum  which  she 
said  she  owed  to  A.  and  B,  on  her 
promissory  note,  and  her  other 
debts,  to  be  paid.  She  directed 
the  residue  of  her  estate  to  be  ap- 
plied towards  establishing  a  school 
m  connection  with  a  certain  chapel 
for  the  time  being,  and  *^  to  pay  the 
same  over  to  the  treasurer  for  the 
time  beii\g,  of  such  school,  now  or 
hereafter  to  be  built:'  The  testa- 
trix did  not  in  fact  owe  the  money 
to  A.  and  B.,  but  intended  it  to  be 
held  by  them  on  a  secret  trust  for 
the  use  of  the  existing  chapel.  She 
did  not  tell  them  of  this  in  her  tife- 
time,  but  told  her  executor;  and 
A.  and  B.  never  knew  of  the  in- 
tention till  after  the  testatrix^s 
death.  Held,  on  the  question  of 
the  validity  of  the  residuary  gift, 
that  it  was  not  good  even  as  to  the 
personal  estate,  as  it  would  be  a 
due  execution  of  the  trust  to  devote 
the  money  to  building  a  school- 
house.  [LongetaffY,  RennUon]  28 

2.  A  testator  gave  to  his  sons  certain 
real  estates,  with  power  to  appoint 
to  any  woman  they  might  respec- 
tively marry,  a  jointure  in  bar  of 
dower.  Held,  that  an  appointment 
under  this  power  was  a  gift  within 
the  45th  Geo.  III.  c.  28,  and  liable 
to  legacy  duty.  [Sweetimg  v. 
Sweeting] 331 

3.  An  infant's  legacy  of  small  amount 
paid  to  the  father  under  special 
circumstances.     [Walsh  v.  JFaUh] 

64 


INDEX. 


719 


LEGACY  DUTY, 
See  Legacy,  2. 

LIMITATION  OF  TEI7STS. 

A  renewable  leasehold  for  lives  was 
vested  in  A.  in  trust  for  B.  for  life, 
with  remainders  in  the  events  that 
happened  to  C.  and  his  heirs. 
Afterwards,  on  the  marriage  of  B., 
a  settlement  was  made  (on  the  con- 
struction of  which  it  was  doubtful 
whether  the  leasehold  passed)  on 
B.  for  life,  remainder  to  the  sons 
of  that  marriage  in  tail,  under  which 
D.  would  be  entitled.  The  lease 
being  still  subsisting  in  A.,  B.  took 
a  renewal  in  his  own  name,  without 
noticing  the  trust,  and  after  the 
death  of  B.,  D.  entered,  and  took 
a  renewal  in  his  own  name,  and  the 

Sroperty  continued  to  be  enjoyed 
y  him  and  those  claiming  under 
him  for  a  time  much  beyond  the 
period  of  limitation,  and  more  than 
twenty  years  before  the  commence- 
ment of  a  suit  by  those  claiming 
under  C.  D.  on  his  marriage,  as- 
signed the  leasehold  to  the  trustees 
of  his  marriage  settlement,  and 
they  were  enjoyed  accordingly  until 
the  filing  of  the  bill.  The  trans- 
actions relating  to  the  deed,  on  the 
construction  of  which  the  doubts 
arose,  took  place  sixty-two  years 
before  the  filing  of  the  bill,  which 
was  not  filed  tUl  after  all  the  per- 
sons who  could  have  explained 
those  transactions  were  dead ;  there 
was  mach  ground  for  believing  that 
the  parties  had  intended  the  deed 
to  include  the  leaseholds.  Held, 
firstly,  that  assuming  the  posses- 
sion of  D.  and  those  claiming  under 
him  to  have  been  originally  wrong- 
fill,  he  and  they  were  not  express 
trustees  within  the  twenty-fifth  sec- 


tion of  the  Statute  of  Limitations, 
and  might  set  up  the  statute  as  a 
bar.  Secondly,  that  even  if  there 
had  been  an  express  trust,  those 
claiming  under  the  settlement  by 
D.  could,  as  purchasers,  set  up  the 
sUtute.     [Petre  Y.  Peire]  .     371 

MASTEE'S  ABOLITION   ACT. 

The  forty-second  section  of  the  Mas- 
ters in  Chancery  Abolition  Act  (15 
&  1 6  Vict.  c.  80)  does  not  authorize 
the  Court  to  delegate  to  the  Master 
the  power  of  calling  in  scientific  aid. 
But  where,  before  the  Act,  a  com- 
plicated claim  for  a  debt  requiring 
such  aid  had  been  referred  to  the 
Master,  and  liberty  had  been  given 
to  the  claimant  to  bring  an  action, 
as  it  appeared  that  such  action,  if 
brought,  must  go  to  arbitration, 
the  Court  ordered  the  matter  to  be 
disposed  of  in  chambers,  where  the 
judge  would  call  in  such  scientific 
aid  as  he  should  think  fit.  [MUd- 
may  v.  Lord  Methueti]    •     •     216 

MORTMAIN. 

A  testatrix  directed  a  sum  which  she 
said  she  owed  to  A.  and  B.,  on  her 
promissory  note,  and  her  other 
debts,  to  be  paid.  She  directed  the 
residue  of  her  estate  to  be  applied 
towards  establishing  a  school  in 
connection  with  a  certain  chapel 
for  the  time  being,  and  'Uo  pay 
the  same  over  to  the  treasurer  for 
the  time  being  of  such  school,  now 
or  hereafter  to  be  built"  The  tes- 
tatrix did  not  in  fact  owe  the  money 
to  A.  and  B.,  but  intended  it  to  b>6 
held  by  them  on  a  secret  trust  for 
the  use  of  the  existing  chapel. 
She  did  not  tell  them  of  this  in 
her  Ufetime,  but  told  her  execu- 
tor ;  and  A.  and  B.  never  knew  of 
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fled  br  a  married  vonxan 
of  her  separate  propercr, 
Mm— Tw^  br  reasoD  of  a 
T  trade,  wiiich  destrored  her 
rest  aod  depreciated  the  raloe  of 
her  pffupcrtT.    The  eridcnee  as  to 
the  imwanfe  wms  conttrdng,  umI 
BO  action  had  been  brought.  Held, 
thai  the  imkancr,  if  there  was  one, 
WBS  not  irremediable,  but  capable 
of  couipcnaataon  bj  damages,  and 
there  ooold  he  no  injonction  till 
the  right  was  established  at  lav. 
And  samUe,  that  in  respect  of  the 
mere  pemnal  nuisance,  tbe  wife 
eoold  not  sne  alone,  and  that,  as 
to  mere  depreciation  of  her  pro- 
pertj,  she  eoald   not   maintain  a 
bin,  as  that  would  not  amount  to  a 
noisance.     [JTkite  t,  CoJkemj    312 


^  ^.'  ?"^  he  aoppofted  by 
tbe  amdants  requiied  br  the 
6rth  and  6Sth  Orders  of'iaio. 
[MeLeod  T,  Lyttletmi]  ...  36 
In  a  cBBse  at  tame  befiofe  the 
Orders  of  7th  Aagnat  IB52,  tbe 
parties  in  JalTl852  agreed  to  post- 
pone pnhtirafion  till  the  2od  No- 
Tember,  on  the  grond  that  the  new 
practiee  wnold  then  come  intoope- 
radoB.  Tlie  case  was  one  in  wfaidi 
it  was  not  dear,  hot  prabmhU^  tbat 
oral  rramination    might    be    the 

H^    that  tbe 
of  pohHcation  was 
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not  an  agreement  to  adopt  the  new 


OFFICLU.  MANAGEE. 

Role  as  to  costs  q{  an  official  mana- 
ger appealing  without  sufficient 
ground,  [/a  the  Matter  of  the 
Wimdimff-up  Acts  1848  amd  1849, 
and  of  the  Wolrerhawtpt€tL,  Cftet- 
fer,  and  Birkenhead  Junction  Rail" 
way  Company^  Ex  parte  Roberts] 

204 

OEDERS. 


1.  The  67th  and  68th  Orders  of  1845, 
applj  to  an  application  to  the 
Court,  as  well  as  to  an  application 
to  the  Master.  A  motion  for  leare 
to  amend,  hj  striking  out  the  name 


to  the  eot^rarr,  there  being 
9L  pnimbUity  cfi  adrantage  in  spplr- 
ing  the  new  praetiee,  it  oocht,  ac- 
eording  to  the  intention  of  the  Act, 
to  he  applied.  [Howardy,  Ham- 
ard]         239 

OKDER  AND  BISPOSTTION. 

Sfeper,  in  18^  mortgaged  eertam 
real  estate  Co  ^erewrigfat,  with  i 
power  of  sale,  imder  which  the 
property  was  sold  in  1842toapar- 
chaser  who  transferred  his  contract 
to  ^erewright.  Tliere  was  a  bt- 
lanoe  after  pnjing  off  Sierewright, 
And  there  being  accounts  between 
Sloper  and  Matthews,  this  balance 
was  placed  imder  a  deed  of  25th 
June  1842,  in  the  hands  of  tros- 
tees,  to  be  dealt  with  bj  arbitration 
between  Sloper  and  Matthews.  In 
1834,  Sloper  had  made  an  equitable 
mortgage  of  the  property  to  Mat- 
thews. In  January,  1840,  Mat- 
thews deposited  these  deeds  with 
Waldron  the  plaintiff,  bj  way  of 
equiuble  mortgage.  In  April  1842, 
Matthews  ap|^^  to  tbe  plaintiff 
for  the  loan  of  the  deeds,  telling 
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him  he  wanted  them  to  enable  the 
purchase  to  be  completed,  and  pro- 
mising to  retnm  them  forthwith. 
He  d£d  not  return  them  forthwith, 
and  the  plaintiff  nerer  applied  to 
haye  the  deeds  back  for  more  than 
foor  jears.  In  Maj  1843,  Mat- 
thews deposited  the  deeds,  bj  waj 
of  mortgate,  with  Pin^nej,  w1k> 
DOW  held  them.  In  1846,  Mat- 
thews became  bankmpt.  Waldron 
filed  his  claim  to  be  treated  as  first 
incumbrancer,  and  to  haye  the  bar 
knee  in  the  hands  of  the  trustees 
of  the  deeds  of  1842  paid  to  him. 
The  Court  expressed  an  opinion 
that  the  real  estate  being  conrerted 
into  personalty  before  the  bank- 
ruptcy, the  right  of  Matthews  was 
merely  a  right  to  receive  a  certain 
sum  of  money,  and  that,  no  notice 
having  been  given  by  the  plaintiff 
or  the  holder  of  the  deeds  to  the 
trustees,  the  right  to  receive  the 
money  remained  in  the  order  and 
disposition  of  Matthews,  and  passed 
to  his  assignees.  This  point  did 
not,  however,  arise  for  express  de- 
cision.    [JFaldran  v.  Slcper]    193 

PAETTES. 

1.  A  bill  by  one  member  of  a  com- 
pany on  behalf  of  himself  and  all 
others,  except  the  defendants, 
prayed  an  account  of  the  receipts 
and  payments  of  the  defendants  on 
behalf  of  the  company,  and  the 
payment  of  what  should  be  found 
due  to  the  plaintiff.  It  appeared 
that  there  were  circumstances  which 
made  the  interest  of  some  of  the 
persons  purporting  to  be  repre- 
sented by  tne  plaintiff  different 
from  his.  Held,  that  this  case 
was  within  the  49th  section  of  the 
15  &  16  Yict.  c.  86 ;  and  the 
Court  could  treat  the  absent  plain- 
tiffs as  defendants,  and  determine 


whether  a  decree  shoold  be  made ; 
and  accordin^y  decreed  an  account, 
giving  Hberty  to  certain  sharehold- 
ers to  attend  the  proceedings  in 
chambers.  [Clewtemis  v.  Bamt^iind 

oiJken] 6^ 

2.  A  bill  was  filed  aainst  A.  and 
others,  to  set  aside  a  deed  of  aasigft- 
ment  by  the  plaintiff,  to  aome  of 
the  defendants^  for  firand.  The 
answer  stated  a  subsequent  deed 
by  which  the  plaintiff  had  assigned 
all  her  interest  in  the  property  to 
B.,  C.  and  D.,  in  trust  for  creditors* 
and  submitted  that  they  ought  to 
be  parties.  The  plaintiff  made 
them  parties  by  amendment,  alleg- 
ing, but  not  proving,  that  they  were 
out  of  the  jurisdiction,  in  Scotland, 
and  brought  on  the  cause  to  a  hear- 
ing without  brineine  them  before 
the  Court.  Held,  ^t  the  plain- 
tiff having  made  them  parties,  they 
ought  to  be  before  the  Court,  if  not 
out  of  the  jurisdiction ;  and  as  to 
their  being  out  of  the  jurisdiction,  if 
they  were  so  in  fact,  being  only  in 
Scotland,  the  plaintiff  ought  to  have 
served  them.  [Moodie  v.  Btmnii' 
ter] 514 

PEESONAL  EEPBESBNTA- 
TIVE. 

The  44th  section  of  the  15  &  16 
Yict.  c.  86,  does  not  apply  to  the 
case  where  the  estate  to  which  it  ia 
desired  to  appoint  a  representative 
is  the  estate  being  admmistered  by 
the  Court.  A.  died  in  a  colony, 
and  made  colonial  representatives, 
and  bequeathed  his  residue  to  B., 
who  afterwards  died.  B.'s  repre- 
sentative received  from  A.*8  colo- 
nial representatives  his  residue. 
The  representative  of  B.  was  also 
a  creditor  of  A.  HeU,  that  in  a 
creditor's  suit,  the  ^presentative 
of  B.  could  not  be  compelled  to 
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bring  into  Coart  the  monej  so  paid 
to  him  by  A.'s  colonial  repreaenta- 
tivea.     [Silver  y.  Stein]     •    .  295 

PIRACY. 

The  first  edition  of  a  work  of  compi- 
lation was  published  before  the  5  & 
6  Vict.  c.  45 ;  several  editions  of  it 
were  published  afler  this  Act  and 
not  registered.  Held,  that  as  to  so 
much  of  the  matter  contained  in 
the  original  edition  as  was  contain- 
ed in  the  subsequent  ones,  the  owner 
might  sue  although  those  subse- 
quent editions  were  not  registered, 
but  as  to  the  new  matter  the  sub- 
sequent editions  were  books  which 
ought  to  be  registered,  and  the 
owner  could  not  sue  for  infringe- 
ment on  that  point.  If  a  foreigner 
translates  an  English  work,  and 
then  an  Englishman  retranslates 
that  foreign  work  into  English,  that 
would  be  an  infringement  of  the 
original  copyright.  Grounds  on 
which  fairness  or  unfairness  in  the 
use  of  a  previous  work  is  to  be  de- 
termined.   [Murray  v.  Bo^^e^  353 

PLEADING. 

1.  A  bill  alleeed  the  plaintiff  to  be 
entitled  under  wills  which  it  set 
out,  as  tenant  in  tail ;  it  alleged  that 
the  defendants  claimed  under  the 
same  vrill  as  tenants  in  fee.  The 
question  as  raised  by  the  pleading 
was  one  of  pure  construction  of 
these  wills.  The  bill  also  alleged 
the  plaintiff's  pedigree  as  tenant  in 
tail.  The  answer  ignored  the  pedi- 
gree but  admitted  the  possession  of 
documents  tending  to  evidence  that 
pedigree.  Held,  that  the  plaintiff 
was  entitled  to  production  of  them. 
A  bill  alleged  that  A.  left  B.  his 
niece  and  C  his  ffreat  nephew  his 
co-heirs,  who  thereupon  became  the 
right  heirs  and  issue  in  tail  of  D. 


Held,  that  this  was  a  soffidefldf 
certain  all^adon  of  the  title  of  B. 
and  C,  as  such  co-heirs  and  imieii 
tail,  claiming  throngfa  A.  [Wri§kt 
V.  Femon] 344 

2.  A  bill  by  ooe  member  of  a  cm- 
pany  on  behalf  of  himsdf  and  i 
others  except  the  defendants,  prif- 
ed  an  account  of  the  receipts  an 
payments  of  the  defendants  on  k> 
half  of  the  company,  and  the  pif- 
ment  of  what  should  be  foond  dae 
to  the  plaintiff.  It  appeared  tint 
there  were  circnmstanoes  whick 
made  the  interest  of  some  of  the 
persons  purporting  to  be  represent- 
ed by  the  plaintiff  diflR^rent  hm 
his.  Held,  that  this  case  was  witk- 
in  the  49th  sect,  of  the  16  ft  16 
Vict.  c.  86,  and  the  Court  oodl 
treat  the  absent  plaintiffk  asdefes- 
dants,  and  determine  whether  a  d^ 
cree  should  be  made,  andaooordin|^ 
the  Court  decreed  an  acoonnt  giriag 
liberty  to  certain  shareholder!  to 
attend  the  proceedings  in  chamben* 
[Clements  v.  Bowes  and  oMerr]  684 

3.  A  lease  was  granted  by  A.  to  two 
partners,  the  covenants  being  oalj 
joint  at  law.  Bill  filed  by  the  ^^ 
presentative  of  one  of  the  lessees 
deceased  against  the  lessor,  alleging 
that  the  lessor  claimed  to  have  a 
right  under  the  covenants  against 
the  plaintiff,  if  a  breach  should  arise, 
and  praying  merely  a  dedaratioo 
that  the  defendant  had  no  right. 
A  demurrer  to  this  bill  was  allowed 
notwithstanding  the  15  &  16  YicL 
c.  86.  s.  50.  The  meaning  of  that 
section  is  only  to  remove  the  objec- 
tion that  a  plaintiff  who  m^ht  have 
consequential  relief,  prays  merely  a 
declaration  of  his  right.  It  did 
not  mean  to  entitle  a  person  to  have 
a  declaration  as  to  a  claim  which 
may  be  made  by  another  under 
circumstances  which  msy  or  may 
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not  happen.    [Jackson  v.  Turnleyl 

617 
4.  A  bill  was  filed  against  A.  and 
others,  to  set  aside  a  deed  of  as- 
signment by  the  plaintiff  to  some 
of  the  defendants,  for  fraud.  The 
answer  stated  a  subsequent  deed, 
by  which  the  plaintiff  had  assigned 
all  her  interest  in  the  property  to 
B.,  C,  and  D.,  in  trust  for  creditors, 
and  submitted  that  they  ought  to 
be  parties.  The  plaintiff  made 
them  parties  by  amendment,  al- 
leging, but  not  proving,  that  they 
were  out  of  the  jurisdiction,  in  Scot- 
land, and  brought  on  the  cause  to  a 
hearing,  without  bringing  them  be- 
fore the  Court.  Held,  that  the 
plaintiff  having  made  these  par- 
ties, they  ought  to  be  before  the 
Court,  if  not  out  of  the  jurisdiction: 
and  as  to  their  being  out  of  the 
jurisdiction,  if  they  were  so  in  fact, 
being  only  in  Scotland,  the  plaintiff 
ought  to  have  served  them.]  Moodie 

V.  Bannister] 514 

6.  A  bill  was  filed  by  A.  and  his  wife, 
alleging  title  in  respect  of  the  wife's 
estate  tail.  The  defendant  demur- 
red for  want  of  equity.  While  the 
demurrer  was  standing  for  argu- 
ment, the  wife  died,  and  then  A. 
filed  a  supplemental  bill,  alleging  a 
disentailing  deed  before  the  date  of 
the  original  bill  under  which  deed 
A.  claimed  in  fee.  Held,  that  in 
this  state  of  things  the  demurrer 
could  not  be  heard ;  that  such  an 
alteration  of  the  record  was  not 
properly  the  subject  of  either  sup- 
plemental bill,  or  of  original  bill 
in  the  nature  of  a  supplemental 
bill,  or  of  a  bill  of  revivor,  nor 
properly  of  amendment ;  but  the 
original  bill  ought  to  have  been 
lefl  to  take  its  course,  and  a  new 
bill  filed  stating  the  real  title. 
l^Wriffht  v.  Vernon']     ...      68 


6.  A  bill  was  filed,  alleging  that,  by  the 
custom  of  the  manor  money  pay- 
ments were,  and  bad  from  time  im- 
memorial been  due  and  payable  in 
lieu  of  heriots  and  reliefs  ;  that  the 
plaintiffs  were  entitled  to  distrain, 
and  that  by  reason  of  confusion  of 
boundaries  they  could  not  distrain, 
but  no  custom  of  distraining  was  in 
express  terms  alleged.  Held,  on 
demurrer,  that  the  bill  could  not  be 
sustained ;  that  where  money  pay- 
ment is  due  in  lieu  of  heriots  and  re- 
lief by  the  custom,  there  must  be  also 
a  custom  of  distress,  and  the  custom 
must  be  alleged  positively,  and  not 
merely  by  inference.  [^Mayor  of 
Basingstoke  v.  Lord  Bolton]     270 

7*  A  bill  was  filed  by  a  married 
woman  in  respect  of  her  separate 
property,  alleging  a  nuisance  by 
reason  of  a  noisy  trade  which  de- 
stroyed her  rest  and  depreciated 
the  value  of  her  property.  The 
evidence  as  to  the  nuisance  was 
conflicting,  and  no  action  had  been 
brought.  Held,  that  the  nuisance, 
if  there  was  one,  was  not  irremedi- 
able, but  capable  of  compensation 
by  damages,  and  there  could  be  no 
injunction  till  the  right  was  estab- 
lished at  law.  And  semble,  that  in 
respect  of  the  mere  personal  nui- 
sance the  wife  could  not  sue  alone, 
and  that,  as  to  mere  depreciation  of 
her  property,  she  could  not  main- 
tain a  bill,  as  that  would  not  amount 
to  nuisance.      [White  v.  Cohen] 

312 

POWEES. 

1  •  A.  had  a  general  power  of  appoint- 
ment by  deed  or  will.  She  made 
an  appointment  by  deed,  reserving 
power  to  revoke  and  to  make  any 
new  appointment  by  deed.  She 
repeated  this  process  twice,  and 
then  by  a  deed-poll  she  revoked 
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4e^  orer  vbicb  a  geoeral  pamrr  of 
iftrpniataoettt  was  given  to  tbeviie, 
to  take  effect  after  the  death  of  tbe 
basbaiid.  It  ooB^maed  aiao  ccr- 
tain  sbam  in  a  pabhc  bfafmrr,  aad 
tirkcis  of  admiiffiiiai  to  a  theitre, 
andjewdlerr,  ILc;  and  as  to  tbete, 
the  aectkaxfit  gare  to  the  wife  a 
gnmal  power  of  gift  and  appoint- 
aDTDt^  cither  daring  her  tifeorafUr 
her  deaib,  as  well  as  of«r  what  sbe 
sbovild  save  oat  of  her  separate  in- 
coTDe..  Tbe  wi£^  died  manT  Tears 
be^'oTP  her  husband.  Bt  ber  will 
s.bf  faiid  :  —  •*  I  dcv,  bj  virtne  of  the 
pofwer  aiMi  antbontT  res«rred  to  me 
in  and  hw  tbe  deeJ  of  aettleaMat, 
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made,  ftcj  hereby  make,  publish, 
and  declare  this  my  last  will  and 
testament  in  manner  and  form  fol- 
lowing, that  is  to  say.''  She  then 
refermi  particularly  to  the  power 
to  dispose  of  3000/.,  and  made  a 
disposition  of  a  great  part  of  it. 
She  gave  to  her  husbuid  for  life 
all  the  benefit  of  her  shares  in  the 
public  library,  of  her  admission  to 
the  theatre,  and  of  her  books.  Af- 
ter his  death,  she  disposed  of  these 
things  to  various  persons ;  she  dis- 
posed also  of  her  jewels,  china,  and 
other  things;  and  her  will  con- 
cluded as  follows  : — "  And  after 
payment  of  my  just  debts,  funeral 
expenses,  the  charges  of  proving 
this  mj  will,  and  of  carrying  the 
trusts  thereof  into  execution,  I  di- 
rect and  appoint,  give  and  be- 
queath, after  the  decease  of  my 
said  husband,  all  the  rest,  residue, 
and  remainder  of  my  monies  and 
other  my  personal  estate,  of  what- 
ever descnption  the  same  may  be, 
unto  and  amongst  all  and  every 
the  daughters  of  my  said  brother 
John  Hervey,  the  said  Charles  Day, 
and  Louisa  Dav,  the  children  of 
my  deceased  mece,  and  the  two 
danghters  of  my  said  brother 
Charles  Savile  Onley,  or  to  such  of 
them  as  shall  be  living  at  my  hus- 
band's death,  and  to  the  issue  of 
such  of  them  as  shall  then  happen 
to  be  dead,  to  be  equally  divided 
amongst  them,  share  and  share 
alike.  But  it  is  my  will  that  the 
said  Charles  Day  and  Louisa  Day, 
and  the  children  of  any  other  of 
of  my  nieces  who  may  be  dead, 
shall  only  be  entitled  to  the  share 
in  the  said  residue  which  his  or  her 
mother  would  have  had  if  living  at 
the  death  of  my  said  husband .  And 
further,  it  is  my  will  that  the  shares 
of  each  of  my  said  nieces  of  the 


residue  of  my  personal  estate  shall 
be  placed  and  continue  out  at  inte- 
rest by  my  surviving  executor,  his 
executors  or  administrators,  on  go- 
vernment or  real  security,  durine 
the  respective  lives  of  my  said 
nieces ;  and  the  dividends  or  inte- 
rest on  each  share,  as  the  same 
shall  from  time  to  time  become 
due,  shall  be  paid  to  each  of  my 
nieces  during  ner  life,  on  her  own 
receipt,  for  her  own  sole  and  sepa- 
rate use,  and  not  to  be  subject  to 
the  debts  or  control  of  her  present 
or  any  future  husband.  And  as  to 
the  share  of  my  niece  Caroline 
Onley,  I  will  and  desire  that  the 
same  shall,  after  her  decease,  be 
paid  to  all  my  other  nieces  who 
shall  be  Uving  at  the  decease  of  the 
said  Caroline  Onley,  and  to  the 
issue  of  such  of  them  as  shall  then 
happen  to  be  dead,  equally,  share 
and  share  alike ;  but  the  issue  of 
any  deceased  niece  is  only  to  be 
entitled  to  the  share  which  his  or 
their  mother  would  have  had  if 
living  at  the  decease  of  the  said 
Caroline  Onley ;  and  after  the  death 
of  each  of  my  other  nieces,  I  direct* 
that  the  dividends  and  interest  of 
her  share  shall,  if  she  die  married, 
be  paid  to  her  husband  during  his 
life,  for  his  own  use.  And  I  fur- 
ther will  and  direct  that,  after  the 
several  deceases  of  my  said  last- 
mentioned  nieces,  or  their  respec- 
tive husbands,  that  the  share  of 
each  of  the  said  last-mentioned 
nieces  shall  be  paid  to  her  child, 
children,  or  grandchildren,  or  any 
other  relation  in  blood  to  my  said 
niece,  in  such  parts  and  propor- 
tions, manner  and  form,  as  she 
may  by  her  last  will  and  testament, 
duly  executed,  and  which  she  shall 
have  power  to  make,  notwithstand- 
ing her  coverture,  give  and  be- 
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jmlgMBMl  deU,  bvt  anst  be  taken 
to  be  paid  off  as  BMXtgagee,  and 
tbaeibre  fiable  to  produce  tbe 
deed  [Cmomekr.  Jmmmeey]  .  497 
3.  Under  as  Older  of  tbe  Coort,  made 
in  wbkk  it  vas  beld  tbat  a 


in 
of  tbe  firnds  of  the  bene^ 
fiee,  fat  the  benefit  of  the 
anbieet  to  a  dne  proiisioB 
serrice  of  tbe  chnreb.  A  soboeqoent 
incnmbffaneer,  with  notiee  of  the 
appeintnient  of  the  reeeiver,  iaaoed 
a  aeqaeitntion,  and  proceeded  up 
to  publication,  bot  did  not  take  or 
rccetfe  any  funds  of  the  linng. 
H^,  that  this  oo^t  not  to  hare 
been  done  without  the  leaTe  of  tbe 
Court ;  that  it  was  an  interference 
with  the  poaoession  of  the  receiTer» 
and  was  a  contempt.  [HmwAins 
T.  GaiAertole;  Hawkint  t.  Car- 
rmek'\ 12 

4.  As  between  the  husband's  credi- 
tors and  the  wife,  in  respect  of  the 
wife's  equity  for  a  settlement,  the 
Court  will,  under  circunistances, 
gire  the  wife  more  than  one-half; 
and  where  the  wife  had  been  at 
the  time  of  the  marriage  and  long 
afterwards,  in  drcomstances  of 
€»mfort,  and  was  reduced  to  dis- 
tress by  the  husband's  embarass- 
ments,  the  Court  gare  the  costs  of 
the  petitioner  and  of  the  husband's 
assignees  out  o^  the  fund,  which 
was  681/ , — 400/.  to  the  wife,  and 
the  remainder  to  the  petitioner; 
the  wife's  costs  out  of  her  own 
fund.  [The  10  f  11  Viet.  e.  96, 
€md  the  TnuU  of  Wait^sWiU,  Ex 
parte  P^K] 202 

5.  The  Comrt  has  no  power  to  order 
a  sale  under  the  48th  section 
of  the  Chancery  Improvement 
Act  on  interlocutory  application, 
but  only  where    before  the  Act 


foredosare  might  have  been  de- 
creed.    {WafmT.Lem%9\     .     487 

6.  On  a  bill  to  :set  aside  a  deed,  filed 
by  one  plaintiff  only,  praying  that, 
if  neoessary,  it  might  be  taken  aa 
on  behalf  of  creditors  gc»eraUy»  it 
appeared  that  A.>  Haiming  wader 
the  deed,  had  a  power  of  appoint- 
ment, and  that  she  had  appointed 
under  her  power;  the  plaintiff 
mored  for  prodnctioo  of  docwBcals 
in  the  hands  of  the  trastce  of  the 
deed,  ofleiing  to  confirm  the  ap- 
pointment of  A.  llie  i^pmntces 
were  not  parties.  Hdd,  that  the 
production  could  not  be  enforoed 
in  the  absence  of  those  pciaoiis. 
[Fon/  T.  Doipkim,]     ...     222 

7.  The  42nd  section  of  the  Masters 
in  Chancery  Abolition  Act  (15  & 
16  Vict.  c.  80),  does  not  anthoriae 
the  Court  to  delegate  to  the  Master 
tbe  power  of  calling  in  scientific 
aid.  Bat  where,  before  the  Act,  a 
complicated  claim  for  a  debt  re- 
quiring such  aid  had  been  referred 
to  the  Master,  and  liberty  had  been 
given  to  the  claimant  to  bring  an 
action,  and  it  appeared  that  sndi 
action,  if  brought,  must  go  to  ar- 
bitration, the  Court  ordered  the 
matter  to  be  disposed  of  in  cham- 
bers, where  the  judge  would  call  in 
such  scientific  aid  as  he  should 
think  fit.  [MUdwunf  v.  Lord  3fe> 
Macfi] 216 

8.  Where  a  plaintiff  at  law  being 
abroad,  has  recovered  judgment  in 
the  action,  and  the  defendant  at 
law  files  his  bill  for  an  account  and 
injunction,  and  obtains  the  com- 
mon injunction,  if  the  Court  sees^ 
on  a  motion  to  dissolve  the  injunc- 
tion upon  affidavit  before  answer, 
that  there  has  been  culpable  delay 
on  tbe  part  of  the  plaintiff  in 
equity,  he  will  be  ordered  to  pay 
the  money  recovered  into  Court,  or 
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the  injanction  will  be  dissolved, 
whether  the  bill  was  filed  before  or 
after  verdict.  [Anderson  v.  Noble] 

143 

9.  The  44th  section  of  15  &  16  Vict, 
c.  86,  does  not  apply  to  paying 
money  out  of  Ck)urt.  [Bawlins  y. 
MMahon]       225 

10.  In  a  cause  at  issue  before  the 
Orders  of  7th  August,  1852,  the 
parties,  in  July  1852,  agreed  to 
postpone  publication  till  the  2nd 

I  November,  on  the  ground  that  the 
new  practice  would  then  come  into 
operation.  The  case  was  one  in 
which  it  was  not  clear,  hxxi probable^ 
that  oral  escamination  might  be  the 
most  effective.  Held,  that  the 
postponement  of  publication  was 
not  an  agreement  to  adopt  the  new 
practice,  but,  in  the  absence  of 
special  reasons  to  the  contrary, 
there  being  a  probability  of  ad- 
vantage in  appl3ring  the  new  prac- 
tice, it  ought,  according  to  the  in- 
tention of  the  Act,  to  be  applied. 
[Howard  y,  Howard]      .     .     239 

11.  The  birth  of  one  of  a  class  en- 
titled as  such  after  the  institution 
of  a  suit  is  within  the  fifty-second 
section  of  the  Chancery  Improve- 
ment Act,  and  justifies  an  order 
for  the  usual  supplemental  decree. 
[Fullerton  v.  Martin]     .     .     238 

12.  A  plaintiff  having  an  order  for 
himself,  his  solicitors,  and  agents, 
to  inspect  a  defendant's  documents, 
will  not  be  permitted  to  take  with 
him  another  defendant  to  assist 
him  in  inspecting  the  documents. 
[Bartley  v.  Bartley]       .     .     233 

13.  Motion  for  production  of  docu- 
ments belonging  to  a  company, 
against  defendants  who  had  been, 
but  were  no  longer,  trustees  of  the 
company,  no  other  shareholders 
being  parties.  The  answer  ad- 
mitted the  documents  to  be  in  the 


office  of  the  company  but  not 
otherwise  in  the  possession  or  cus- 
tody of  the  defendants.  Held, 
that  production  could  not  be  en- 
forced.    [Penney  v.  Gxiode]     47 A 

14.  A  married  woman,  having  a  life 
interest  to  her  separate  use,  in  real 
estate  with  her  husband,  cat  tim- 
ber. A  suit  was  instituted  in  one 
branch  of  the  Court,  to  carry  into 
effect  the  trusts  of  the  settlement. 
In  another  branch,  a  suit  was  in 
existence,  in  which  a  claim  was 
made  on  the  married  woman's  se- 
parate use  in  respect  of  the  timber 
cut.  Held,  that  in  the  first  suit 
the  Court  could  not  decide  the 
question  as  to  the  right  to  cut  the 
timber,  but  the  married  woman  se- 
curing the  value  of  the  timber  cut, 
was  flulowed  her  income  pending 
the  suit.  [Stacey  v.  Soutkey]  400 

15.  The  I8th  section  of  the 
Chancery  Amendment  Act  does 
not  entitle  a  plaintiff  to  read  an 
affidavit  on  a  motion  to  produce 
documents  to  establish  the  posses- 
sion of  documents  not  specifically 
admitted  by  the  answer  to  be  in 
the  defendant's  possession.  [Lamb 
V.  Orton] 414 

16.  The  44th  section  of  the 
15  &  16  Vict.  c.  86,  does  not 
applv  to  the  case  where  the  estate 
to  which  it  is  desired  to  appoint  a 
representative  is  the  estate  beine 
administered  by  the  Court.  A.  died 
in  a  colony,  and  made  colonial  re- 
presentatives, and  bequeathed  his 
residue  to  B.,  who  afterwards  died. 
B.'s  representative  received  from 
A 's  colonial  representatives  his 
residue.  The  representative  of  B. 
was  also  a  creditor  of  A.  Held, 
that  in  a  creditor's  suit,  the  repre- 
sentative of  B.  could  not  be  com- 
pelled to  bring  into  Court  the 
money   so   paid   to  him    by  A's 
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colonial    representatives.      [Silver 

▼.  Stein] 2Q5 

17.  A  bill  alleged  the  plaintiff  to  be 
entitled^  nnder  wills  which  it  set 
oat,  as  tenant  in  tail ;  it  alleged  that 
the  defendants  claimed  under  the 
same  will  as  tenants  in  fee.  The 
question  as  raised  bj  the  pleading 
was  one  of  pure  construction  of 
these  wills.  The  bill  also  alleged 
the  plaintiff's  pedigree  as  te- 
nant in  tail.  The  answer  ignored 
the  pedigree^  but  admitted  the 
possession  of  documents  tending 
to  evidence  that  pedigree.  Held» 
that  the  plaintiff  was  entitled  to 
production  of  them.  A  bill  alleged 
that  A.  left  B.,  his  niece,  and  C.^ 
his  ^reat  nephew,  his  co-heirs,  who 
thereupon  became  the  right  heirs 
and  issue  in  tail  of  D.  Held,  that 
this  was  a  sufficiently  certain  alle- 
gation of  the  title  of  B.  and  C.  as 
such  co-heirs  and  issue  in  tail  claim- 
ing through  A.  [Wright  v.  Ver^ 
non"]        344 

PEECATORY  W0ED8. 

Testator  by  his  will  gave  certain 
shares  of  freehold  and  leasehold 
houses  to  his  wife,  ybr  her  sole  use 
and  benefit,  begging  and  request- 
ing, that  at  her  death  she  would 
give  and  bequeath  the  same  in  such 
shares  as  she  should  think  proper, 
and  unto  such  members  of  her  own 
family  as  she  should  think  most 
deserving  of  the  same.  He  gave 
her  all  his  monies  in  the  funds,  and 
all  the  money  he  might  be  entitled 
to,  for  her  sole  use  and  benefit, 
b^ging  and  reauesting,  that  at  her 
death  she  would  give  and  bequeath 
what  should  be  remaining,  in  such 
sums  as  she  should  think  proper, 
nnto  such  members  of  her  own  and 
his  family  that  she  should  think  most 
deserving,  and  were  entitled  to  the 


same.  He  made  a  codicil  by  which 
he  gave  in  terms  his  residuary  es- 
tate to  his  wife.  Held,  that  both 
as  to  the  freehold  and  leasehold 
property  and  the  monies,  there  was 
no  trust ;  but  the  wife  took  abso- 
lutely.    [Green  v.  Marsden"]    646 

PRESUMPTION. 

A.  lefl  this  country  on  the  9th  of  No- 
vember, 1829/  On  the  1 6th  of 
June,  1831,  his  brother-in-law  re- 
ceived a  letter  from  America  on  be- 
half of  A.,  describing  him  as  having 
changed  his  name  to  B. ;  three 
months  after  this  A.'s  wife  sent  a 
letter  to  him,  addressed  to  him  as 
B.,  by  the  hand  of  a  fViend,  who 
could  not  find  him.  He  was  not 
heard  of  any  more,  and  it  did  not 
appear  that  any  other  inquiries  were 
made  by  his  family.  Held,  that  on 
this  state  of  facts,  there  was  not 
sufficient  information  to  ground 
presumption  of  death,  still  less 
of  the  particular  period  of  death. 
[Re\0  ^  n  Vict.  c.  96,  and  the 
Trusts  of  the  Will  of  G.  Creed] 

235 

PRINCIPAL  AND  SURETY. 

A.,  B.,  and  C.  contracted  with  a  com- 
pany to  execute  certain  works  on 
given  terms;  D.  and  E.  gave  a  bond, 
as  their  sureties,  for  the  perform- 
ance of  the  contract.  A.  &  B.  re- 
tired from  the  partnership,  and  F. 
was  substitutea.  Afterwards  dis- 
putes arose  between  the  company 
and  C.  and  F.  as  to  the  conduct  of 
the  works,  and  various  transactions 
took  place  by  which  the  terms  of 
the  contract  were  varied,  and  during 
which  the  company  paid  to  C.  and 
F.  certain  monies  which  it  had  been 
agreed  originally  should  be  paid  to 
A.,  B.,  and  C. — D.  and  £.,  the 
sureties,  were  no  parties  to  these 
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trsiiumctioiiSy  end  z%Te  no  expms 
cooaeac,  bat  they  had  been  the  ao- 
licitora  of  A  ,  B.,  ind  C.  in  the 
original  ccntnct ;  knew  of  all  of  the 
subsequent  transactions*  and  acted 
as  the  ididtors  of  C.  and  F.,  and, 
as  soch  solicitors,  prepared  many 
of  the  docmnents  required  for  soch 
transactioiis.  The  company  haTine 
hrooght  an  action  on  the  bond 
■gainst  the  sureties  for  breach  o^ 
the  contract,  they  filed  this  bill  to 
lestrain  the  action.  Held,  that  the 
suictics  were  not  discharged,  and 
that  the  actioo  conld  not  be  sloped. 
TWoodeoek  t.  fArfanl  mmd  Wor- 
eetier  MmUmmy  Cmmpaxfl     .     521 

PKIYITT. 

flioper,  in  1833,  mortgaged  certain 
leal  estate  to  Sierewrigfat,  with  a 
power  of  sale,  under  which  the  pro- 
perty was  sold  in  1842  to  a  par- 
chasier,  who  transferred  his  con- 
tract to  Siefewright.  There  was  a 
balance  after  paying  off  Sierewright, 
and  there  being  accoonts  between 
Sloper  and  Matthews,  this  balance 
was  placed,  under  a  deed  of  25  th 
of  June,  1842,  in  the  hands 
trustees  to  be  dealt  with  bv  arbi- 
tration  between  Sloper  and  Mat- 
thews. In  1834,  Sloper  had  made 
an  equitable  mortgage  of  the  pro- 
perty to  Matthews.  lu  January, 
1840,  Matthews  deposited  these 
deeds  with  Waldron,  the  plaintiff, 
by  way  of  equitable  mortgage.  In 
April,  1842,  Matthews  applied  to 
the  plaintiff  for  the  loan  of  the 
deeds,  telling  him  he  wanted  them 
to  enable  the  purchase  to  be  com- 
pleted, and  promising  to  return 
them  forthwith.  He  did  not  re- 
turn them  forthwith,  and  the  plain- 
tiff nerer  applied  to  have  the  deeds 
back  for  more  than  four  years.  In 
May,    1843«    Matthews   deposited 


the  decdsy  by  way  of  Bortgage, 

with  Pinckney,  who  iiow  held  them. 
in  1846,  Matthews  became  bank- 
nipC;  Waldron  filed  his  daim  to 
be  treated  as  first  iDcmnbranoer, 
and  to  hade  the  ^**^*"^'»  in  the  hands 
of  thetrvBtcesof  thedccds  of  1842 
paid  to  him.  Held»  that,  as  be- 
tween Waldron,  the  plaintiff,  and 
Pindmcy,  the  plaintiflr  had,  by  his 
laches,  enabled  Matthews  to  com- 
mit a  frandy  and  had  no  equity 
against  the  defendant  Pinckner. 
[WmUrmk  t.  SUper\  ...     193 

PBITILEGED     COlOirTaCA- 

TIONS. 

Where  it  is  sworn  that  documents  are 
confidential  communications  r^- 
ing  to  the  particular  suit,  or  to 
another  suit,  whidi,  though  not 
actuaOr  in  the  matter  of  the  same 
litigation,  inrolTcs  or  embraces  the 
same  issoe,  they  are  pririleged, 
although  they  do  not  ifirectly  rdate 
to  the  particular  suit.  [Tkmmpmm 
T.  Faa] 21 

PRODUCTION  OF  DOCU- 
MENTS. 

1  •  A  bin  alleged  the  plaintiff  to  be  en- 
titled, under  wills  which  it  set  oat, 
as  tenaut  in  tail ;  it  aUeged  that  the 
defendants  claimed  under  the  same 
will  as  tenants  in  fee.  The  ques- 
tion as  raised  by  the  pleading  was 
one  of  pure  construction  of  these 
wills.  The  bill  also  aUeged  the 
plaintiff^s  pedigree  as  tenaut  in  tail. 
The  answer  ignored  the  pedigree, 
bat  admitted  the  possession  of 
documents  tending  to  eridence  that 
pedigree.  Held,  that  the  plain- 
tiff was  entitled  to  prodnction  of 
them.  A  bill  alleged  that  A.  left 
B.,  his  mere,  and  C,  his  fprtat  ne- 
phew, his  co-heirs  who  thereupon 
became  the  right  hdrs  and  issue  in 
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tail  of  D.  Held,  that  this  was  a 
sufficiently  certain  allegation  of  the 
title  of  B.  and  C.  as  such  co-heirs 
and  issue  in  tail  claiming  through 
A.     \Wrig?Uv.  Femon]      .     344 

2.  Motion  for  production  of  docu- 
ments belonging  to  a  company, 
against  defendants,  who  had  been, 
but  were  no  longer,  trustees  of  the 
company,  no  other  shareholders 
being  parties.  The  answer  ad- 
mitted the  documents  to  be  in  the 
office  of  the  company,  but  not 
otherwise  in  the  possession  or  cus- 
tody of  the  defeniiants.  Held,  that 
f  production  could  not  be  enforced. 
Penney  v.  Goode']     .     .     .     474 

.3.  A.  was  a  transferee  of  a  mortgage 
for  4000/.,  and  claimed  also  under 
a  judgment  880/.  A  bill  was  filed 
by  a  subsequent  mortgagee  to  re- 
deem the  mortgage  for  4000/.  and 
for  payment  of  the  plaintiffs  in- 
cumbrance in  priority  over  the 
judgment  debt.  The  bill  alleged 
that  A.  had  in  his  possession  a 
deed  of  conyeyance  of  the  estate, 
in  which  was  a  recital  that  the 
judgment  debt  had  been  paid  off. 
A.  admitted  the  possession  of  the 
deed  and  set  out  a  portion  of  it,  by 
which  it  was  recited  that  the  judg- 
ment debt  was  paid  off,  but  he  said 
that  in  fact  this  w*i8  only  done  for 
the  purpose  of  clearing  the  estate, 
and  that  he  had  taken  an  assign- 
ment of  the  debt.  Held,  that  if  he 
had  not  been  a  mortgagee  he  must 
have  produced  the  deed;  and  4000/. 
havine  been  paid  to  him  without 
prejudice  to  any  question  on  the 
cause ;  held,  that  he  could  pot  set 
off  880/.  of  that  as  due  to  the 
judgment  debt,  but  must  be  taken 
to  be  paid  off  as  mortgagee,  and 
therefore  liable  to  produce  the  deed. 
\Cannoek  t.  Jauneey]      .     .     497 

4.  On  a  bill  to  set  aside  a  deed  filed 


by  one  plaintiff  only,  praying  that, 
if  necessary,  it  might  be  taken  as 
on  behalf  of  creditors  generally,  it 
appeared  that  A.  claiming  under  the 
deed  had  a  power  of  appointment ; 
and  that  she  had  appointed  under 
her  power;  the  plaintiff  moved 
for  production  of  documents  in  the 
hands  of  the  trustee  of  the  deed, 
offering  to  confirm  the  appoint- 
ment of  A.  The  appointees  were 
not  parties.  Held,  that  the  pro- 
duction could  not  be  enforcea  in 
the  absence  of  those  persons.  [Fcrd 

y.  Dolphin] 222 

5.  The  18th  section  of  the  Chancery 
Amendment  Act  does  not  entitle  a 
plaintiff  to  read  an  affidavit  on  a 
motion  to  produce  documents  to 
establish  the  possession  of  docu- 
ments not  specifically  admitted  by 
the  answer  to  be  in  the  defend- 
ant's possession.  [Lamb  y.  Ot' 
ton] 414 

EAILWAY  CLAUSES  CONSO- 
LIDATION ACT. 

A  railway  company  were  building  an 
embankment  more  than  five  feet 
above  the  level,  according  to  the 
Ilth  and  12th  sections  of  the  Rail- 
way Clauses  Consolidation  Act. 
They  had  not  given  the  notice  re- 
quired by  the  12th  section,  but  had 
obtained  the  consent  required  by 
the  Ilth.  The  Court  put  them  on 
terms  to  take  the  opinion  of  the 
Board  of  Trade,  submitting  to  such 
order  as  this  Court  should  thereafter 
make,  otherwise  an  injuoction  would 
go  to  restrain  the  companr  from 
proceeding  with  the  embankment. 
[Pearee  v.  Wycombe  BaUway 
Company] 244 

RECTIFYING  DEEDS. 

A.,  beine  the  holder  of  several  poli- 
cies of  insurance  on  the  life  of  B., 
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and  being  nnable  to  keep  them  up, 
entered  into  an  agreement  with  C, 
for  thepurpose  of  C.  keeping  them 
up.  The  agreement  consisted  of 
three  instruments :  first,  a  letter, 
by  which  it  was  stated  that  C.  was 
to  paj  the  premiums,  and  to  have 
his  adyances  and  interest  secured 
by  a  deposit  of  the  policies,  a  bond, 
and  an  equitable  mortgage  of  cer- 
tain estates.  No  time  was  speci- 
fied for  the  repayment  of  the  ad- 
vances and  interest.  Secondly,  a 
bond  for  6000/.,  referring  to  the 
letter  for  repaying  the  advances  and 
interest  ai  the  expiration  of  six 
months  from  the  death  of  B, 
Thirdly,  an  agreement,  also  refer- 
ring to  the  letter  and  to  the  deposit 
of  the  policies  to  secure  the  pay- 
ment or  the  advances  and  interest 
at  the  expiration  of  six  calendar 
months  from  the  death  of  B.,  by 
which  agreement  the  advances  and 
interest  were  secured  to  be  paid 
at  six  months  after  the  death  of  B., 
upon  certain  estates.  A.  died, 
living  B.,  leaving  a  considerable 
amount  of  advances  and  interest 
unpaid,  and  having  before  his  death 
assigned  the  policies  to  trustees, 
for  his  creditors.  C.  now  filed  his 
bill,  claiming  to  have  all  his  ad- 
vances and  interest  paid,  and  that 
the  agreement  might  be  varied,  and 
made  to  conform  to  the  letter,  and 
that,  if  necessarv,  the  policies  might 
be  sold.  Held,  that  the  agree- 
ment could  not  be  rectified,  there 
being  nothing  to  rectify  it  by,  ex- 
cept the  letter  itself,  the  letter  and 
agreement  being  incorporated  in 
effect  into  one  instrument,  and 
the  letter  not  specifically  pointing 
out  the  time  when  the  security 
was  to  be  available.  [Brougham 
V.  Squire] 151 


KECEIVER. 

Under  an  order  of  the  Court  made  in 
a  suit  in  which  it  was  held  that  a 
judgment  was  a  charge  on  an  eode- 
siastical  benefice,  a  receiver  was  in 
possession  of  the  funds  of  the 
benefice  for  the  benefit  of  the 
plaintiff,  subject  to  a  due  provision 
for  the  service  of  the  church.  A 
subsequent  incumbrancer,  with  no- 
tice of  the  appointment  of  the  re- 
ceiver, issued  a  sequestration,  and 
proceeded  up  to  publication,  but 
did  not  take  or  receive  any  funds 
of  the  Uving.  Held,  that  this  ought 
not  to  have  been  done  without  the 
leave  of  the  Court ;  that  it  was  an 
interference  with  the  possession  of 
the  receiver,  and  was  a  contempt. 
[Hawkins  v.  Gathereole ;  Haith 
kins  V.  Carrack']      ....     12 

REGISTRATION. 

The  first  edition  of  a  work  of  compil- 
ation was  published  before  the  5 
&  6  Vict.  c.  45  ;  several  editions  of 
it  were  published  afler  this  Act,  and 
not  registered.  Held,  that  as  to  so 
much  of  the  matter  contained  in 
the  original  edition  as  was  contained 
in  the  subsequent  ones  the  owner 
might  sue,  although  those  subse- 
quent editions  were  not  registered ; 
but  as  to  the  new  matter,  the  sub- 
sequent editions  were  books  which 
ought  to  be  registered,  and  the 
owner  could  not  sue  for  infringe- 
ment on  that  point.  If  a  foreigner 
translates  an  English  work,  and 
then  an  Englishman  re-translates 
that  foreign  work  into  English,  that 
would  be  an  infringement  of  the 
original  copyright :  grounds  on 
which  fairness  or  unfairness  in  the 
use  of  a  previous  work  is  to  be  de- 
termined.  [Murray  v.  Bogue']  853 
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RELEASE. 

A  trustee  paying  the  trust  money  in 
strict  accordance  with  the  tenor  of 
the  trusts  is  not  entitled  to  a  release 
by  deed ;  seciis,  if  he  is  called 
upon  to  depart  from  the  strictly 
expressed  trusts.  Where  a  trust 
was  created  by  parol  for  A.  for  life, 
and  to  proTide  for  her  funeral  ex- 
penses, remainder  to  her  two  chil- 
dren, and  the  tenant  for  life  and  re- 
maindermen called  for  payment : 
Held,  that  the  trustee  might  law- 
fully insist  on  a  release  under  seal. 
IJKinff  Y.  Mullifui]      ...      308 

RELIEF. 

A  bill  was  filed  alleging  that  by  the 
custom  of  the  manor,  money-pay- 
ments were  and  had  from  time  im- 
memorial been  due  and  payable 
in  lieu  of  heriots  and  reliefs, 
that  the  plaintiffs  were  entitled  to 
distrain,  and  that  by  reason  of  con- 
fusion of  boundaries  they  could  not 
distrain,  but  no  custom  of  distrain- 
ing was  in  express  terms  alleged. 
Held,  on  demurrer,  that  the  bill 
could  not  be  sustained ;  that  where 
money-payment  is  due  in  lieu  of 
beriots  and  relief  by  the  cus- 
tom, there  must  be  also  a  cus- 
tom of  distress,  and  the  custom 
must  be  alleged  positively  and  not 
merely  by  inference.  [Mayor  of 
S€mngstoke  ▼.  Lord  Bolton]    2/0 

REMAINDERMAN. 

A  testator  devises  real  estate,  subject 
to  a  lease  for  a  term  of  years  at 
25L  \0s.  rent,  to  A.  for  life,  re- 
mainder to  B.  A  railwav  company 
purchases  the  interest  of  A.  and  B., 
subject  to  the  lease,  for  1/00/., 
which  is  invested.  The  lease  was 
granted  at  the  said  rent  (less  than 
Vol.  I.  N.  S. 


a  rack-rent)  in  consideration  of  a 
covenant  to  expend  money,  600/., 
on  the  estate  during  twenty  years. 
Held,  that  the  tenant  for  life  was 
entitled  to  the  whole  of  the  divi- 
dends of  the  purchase-money.  [Re 
Steward's  Estate,  Ex  parte  Bris- 
coe']     636 

REMOTENESS. 

A  marriage  settlement  comprised  a 
sum  of  20,000/.  South  Sea  Annui- 
ties ;  7000/.  3/.  per  Cent.  Reduced ; 
and  3 1 50/.  New  4/.  per  Cents ;  also 
certain  shares  in  a  Company  ;  and 
54,000/.  French  rentes.  These 
were  settled  on  trust  to  raise  an 
annuity  of  500/.  for  the  life  of  the 
wife,  for  her  separate  use,  subject 
thereto  for  the  husband  and  wife 
for  their  joint  lives;  if  the  wife 
should  pre-dccease  her  husband, 
then  on  trust  to  raise  3000/.,  over 
which  a  general  power  of  appoint- 
ment was  given  to  the  wife ;  and 
as  to  the  rest,  after  the  death  of 
the  wife  so  pre-deceasing  her  hus- 
band, for  him  for  life,  and  after 
his  death  in  trust  for  all  and  every 
or  such  one  or  more  exclusively  of 
the  other  or  others  of  the  relations 
in  blood  to  the  said  Sarah  Harvey 
(the  wife)  at  the  time  of  her  de- 
cease within  the  eighth  degree  of 
consanguinity  to  her,  at  such  age, 
day,  or  time, or  respective  ages,  days, 
or  times,  and,  if  more  than  one,  in 
such  shares  and  proportions,  and 
with  such  annual  sums  of  money, 
and  future,  or  executory,  or  other 
trusts  (such  annual  sums  of  money, 
and  future,  or  executory,  or  other 
trusts,  being  for  the  benefit  of  the 
said  relations  in  blood  of  the  said 
Sarah  Harvey  within  the  degree 
aforesaid,  or  some  or  one  of  them), 
and  in  such  manner  as  the  said 
Sarah  Harvey  should,  notwithstand- 
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ing  her  corerture^  b  j  her  last  will  and 
testameat  in  writing,  oranj  codicil  or 
codicils  in  writing,  or  any  writing 
or  writings  in  the  nature  of  or  pur- 
porting to  be  a  will  or  codicil,  to  be 
signed  and  published  by  her  in  the 
presence  of  and  to  be  attested  b^ 
two  or  more  credible  witnesses,  di- 
rect or  appoint ;  and  in  default  of 
such  direction  or  appointment,  and 
so  far  as  any  such  direction  or  ap- 
pointment should  not  extend,  in 
trust  for  such  person  or  persons  as, 
under  the  Statute  for  the  Distribu- 
tion of  the  Effects  of  Intestates, 
would,  at  the  decease  of  the  said 
Sarah  Harvey,  have  become  entitled 
thereto  as  her  next  of  kin,  in  case 
the  said  Archibald  Morrison  (the 
husband)  had  died  in  her  lifetime, 
and  she  had  died  possessed  thereof 
his  widow,  and  intestate.  The 
settlement  also  comprised  certain 
plate,  linen,  china,  &c.,  over  which 
a  general  power  of  appointment 
was  given  to  the  wife,  to  take  effect 
after  the  death  of  the  husband.  It 
comprised  also  certain  shares  in  a 
public  library,  and  tickets  of  admis- 
sion to  a  theatre,  and  jewellery,  &c.; 
and  as  to  these,  the  settlement  gave 
to  the  wife  a  general  power  of  gift  and 
appointment,  either  during  her  life 
or  after  her  death,  as  well  as  over 
what  she  should  save  out  of  her 
separate  income.  The  wife  died 
many  years  before  her  husband. 
By  her  will  she  said :  "  I  do,  by 
virtue  of  the  power  and  authority 
reserved  to  me  in  and  by  the  deed 
of  settlement,  made,  &c.,  hereby 
make,  publish,  and  declare  this  my 
last  will  and  testament,  in  manner 
and  form  following,  that  is  to  say." 
She  then  referred  particularly  to 
the  power  to  dispose  of  3000/.,  and 
made  a  disposition  of  a  great  part 
of  it.     She  gave  to  her  husband 


for  life  all  the  benefit  of  her  shares 
in  the  public  library,  of  her  admis- 
sion  to  the   theatre,   and  of  her 
books.  *  After  his  death  she  dis- 
posed of  these  things   to  various 
persons  ;  she  disposed  also  of  her 
jewels,  china,  and  other  things; 
and  her  will  concluded  as  follows : 
"And  after  payment  of  my  just 
debts,  funeral  expenses,  the  charges 
of  proving    this  my  will,  and  of 
carrying  the  trusts  thereof  into  ex- 
ecution, I  direct  and  appoint,  give 
and  bequeath,  after  the  decease  of 
my  said  husband,  all  the  rest,  resi- 
due, and  remainder  of  my  monies, 
and  other  my  personal  estate,  of 
whatever  description  the  same  may 
be,  unto  and  amongst  all  and  every 
the  daiighters  of  my  said  brother 
John    Harvey,    the   said   Charles 
Day  and  Louisa  Day,  the  children 
of  my  deceased  niece,  and  the  two 
daughters    of     my    said    brother 
Charles  Savile  Onley,  or  to  such  of 
them  as  shall  be  living  at  my  said 
husband's  death,  and  to  the  issue 
of  such  of  them  as  shall  then  happen 
to  be  dead,  to  be  equally  divided 
amongst    them,   share  and   share 
alike.     But  it  is  my  will  that  the 
said  Charles  Day  and  Louisa  Day, 
and  the  children  of  any  other  of 
my  nieces  who  may  be  dead,  shall 
only  be  entitled  to  the  share  in  the 
said  residue  which  his  or  her  mo- 
ther would  have  had  if  living  at  the 
death  of  my  said  husband.     And 
further,  it  is  my  will  that  the  shares 
of  each  of  my  said  nieces  of  the 
residue  of  my  personal  estate  shall 
be  placed  and  continue  out  at  inter- 
est by  my  surviving  executor,  his 
executors  or  administrators,  on  go- 
vernment or  real  security,  during 
the  respective    lives   of   my  said 
nieces;    and  the  dividends  or  in- 
terest on  each  share,  as  the  same 
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shall  from  time  to  time  become  due, 
shall  be  paid  to  each  of  my  nieces 
during  her  life,  on  her  own  receipt, 
for  her  own  sole  and  separate  use, 
Und  not  to  be  subject  to  the  debts 
or  control  of  her  present  or  any 
future  husband.  And  as  to  the 
share  of  my  niece  Caroline  Onley,, 
I  will  and  desire  that  the  same 
shall,  after  her  decease,  be  paid  to 
all  my  other  nieces  who  shall  be 
living  at  the  decease  of  the  said 
Caroline  Onley,  and  to  the  issue  of 
such  of  them  as  shall  then  happen 
to  be  dead,  equally,  share  and  share 
alike ;  but  the  issue  of  any  deceased 
niece  is  only  to  be  entitled  to  the 
share  which  his  or  their  mother 
would  have  had  if  living  at  the  de- 
cease of  the  said  Caroline  Onley;  and 
after  the  death  of  each  of  my  other 
nieces,  I  direct  that  the  dividends 
and  interest  of  her  share  shall,  if 
she  die  married,  be  paid  to  her 
husband  during  his  life,  for  his 
own  use.  And  I  further  will  and 
direct  that,  after  the  several  de- 
ceases of  my  said  last-mentioned 
nieces,  or  their  respective  husbands, 
that  the  share  of  each  of  the  said 
last-mentioned  nieces  shall  be  paid 
to  her  child,  children,  or  grand- 
children, or  any  other  relation  in 
blood  to  my  said  niece,  in  such 
parts  and  proportions,  manner,  and 
form,  as  she  may  by  her  last  will 
and  testament,  duly  executed,  and 
which  she  shall  have  power  to  make, 
notwithstanding  her  coverture,  give 
and  bequeath  the  same ;  and  in  de- 
fault thereof,  then  unto  the  next  of 
kin  in  blood  of  my  said  niece,  ac- 
cording to  the  Statute  of  Distribu- 
tion of  Intestates'  Personal  Es- 
tates." Held,  that  the  attempted 
limitation  to  the  husbands  of  the 
nieces  was  bad,  as  they  were 
strangers  ;    and  the  limitations  to 


their  children,  grandchildren,  or 
other  relations  in  blood,  were  void 
for  remoteness.  [^Harvey  v. 
Stracey]     ....       73 

EEPAIBS. 

A  testator  gave  all  his  residuary  real 
estate,  and  his  stock,  mortgages, 
and  securities  for  money,  and  all 
other  his  personal  estate  and  effects, 
to  his  wife  and  his  son,  upon  trust 
for  his  wife  for  life,  subject  to  an 
annuity  for  his  son  ;  and  after  her 
death,  as  to  all  the  devised  and  be- 
queathed freehold  and  residuary 
real  and  personal  estate,  of  which 
his  wife  was  to  have  the  yearly  in- 
terest, upon  trust  for  his  son  abso- 
lutely. The  testator  left  leaseholds, 
as  to  which,  at  the  time  of  hjs 
death,  he  was  liable  to  the  landlord 
for  repairs,  and  they  were  after- 
wards repaired  at  the  widow's  ex- 
pense. Held,  that  the  widow  was 
entitled  to  the  leaseholds  in  specie ; 
secondly,  that  the  repairs  were  to 
be  borne  by  the  residue,  and  not 
by  the  tenant  for  life,  [Harris  v. 
Poyner]     ....     174 

REVOCATION. 

General  propositions  concerning  the 
nature,  exercise,  and  exhaustion 
of  a  general  power  to  appoint  by 
deed  or  will,  and  concerning  powers 
of  revocation  and  new  appointment. 
[Evans  v.  JEvarui]     .         .         654 

RiaHT  OF  FOLLOWING 
ASSETS. 

The  44th  section  of  the  15  &  16  Vict, 
c.  86,  does  not  apply  to  the  case 
where  the  estate  to  which  it  is  de- 
sired to  appoint  a  representative  is 
the  estate  being  administered  by 
the  Court.     A.  died  in  a  colony, 
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fe,  tliat  ID  respect  of  tbe  mere 

tbe  wife  oould 
BOC  sue  akne :  and  iha:  as  to  mere 
depredattoa  cff  her  propenr.  she 
eoold  DOC  maintain  a  bill  as  that 
woold  HOC  amount  to  nuisance. 
[ITii/e  T.  Co4<Ti    .     ...     312 

TW  Cooit  has  do  power  to  order  a 
sale  mider  the  -l^th  section  of  tbe 
Cbanoerr  Improvement  Ad,  on  in- 
teriocntorr  application,  bnt  only 
where,  be>ifbre  the  Act,  foreclosure 
might  have  been  decreed  [  JFaym 
T.  Ltfvif] 4S7 

SECUEITT  OX  LAXD. 
Monej  was  lent   upon   bills  of  ex- 


cshaner  at  usoricKis  interest;  the 
kbder,  br  war  of  farther  security, 
toc'k  a  warrant  of  attorney  to  con- 
itiA  jndcment,  expressly  stipulat- 
ing that  he  should  be  at  liberty  to 
enter  np  jodgment  immediately; 
and  be  <&d  enter  np  jadgment 
within  twenty-foor  hoars.  He  had 
prerioasly  made  minate  inquiries 
as  to  tbe  amoont  and  valoe  of  the 
borrower's  real  estate.  Held,  that 
this  was  a  secarity  on  land  within 
the  Usary  Act,  and  the  judgment 
coold  not  be  enforced  against  the 
proceeds  of  the  sale  of  the  land. 
TLfiae  V.  Horloei]      .     .     .     587 

SBQUESTRATIOX. 

Cnder  an  order  of  the  Coort,  made  in 
a  suit  in  which  it  was  hdd  that 
a  judgment  was  a  diaige  on  an 
ecdesttstical  benefice,    a  reoeiyer 


m  possession  of  the  fands  of 
the  benefice,  for  the  benefit  of  the 
pkinti^  subject  to  a  due  pcovisioa 
for  the  service  of  the  Chorcfa.  A 
sahsHpient  incnmbranoer,  with  no- 
tice of  the  appointment  of  the  re- 
ceiver, issued  a  sequestration,  and 
proceeded  up  to  pnUicatioD,  but  did 
not  take  or  receive  any  funds  of 
the  hving.  Held,  that  this  ought 
not  to  have  been  done  without  the 
leave  of  the  Court ;  that  it  was  an 
interference  with  the  possession  of 
the  rnxdver.  and  was  a  contempt. 
IHoKkiMM  V.  GutkaroU;  Hamhsu 
y.Carraci] 12 

SETTLEMENT. 

A  married  woman  has  an  equity  for 
a  settlement,  however  small  the 
simi.  Where  a  married  woman 
was  entitled  to  a  fund  of  1 53/.,  her 
husband  bankrupt,  and  unable  to 
maintain   her :    Held,  as  b^ween 
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her  and  her  husband's  assignees, 
that  the  whole  should  be  settled  on 
her.     [In  re  Kincaid]     .     .     326 

SOLICITOE  AND  CLIENT. 

"Where  it  is  sworn  that  documents  are 
confidential  communications,  relat- 
ing to  the  particular  suit,  or  to  an- 
other suit,  which,  though  not  ac- 
tually in  the  matter  of  the  same 
litigation,  involves  or  embraces  the 
same  issue,  they  are  privileged,  al- 
though they  do  not  directly  relate 
to  the  particular  suit.  [Thompson 
yi.Falk] 21 

SPECIALTY  DEBT. 

A  trustee  under  a  deed,  the  terms  of 
which  would  amount  to  the  crea- 
tion of  a  contract,  is  not  a  specialty 
debtor  if  he  has  not  executed  the 
deed,  although  he  has  acted  under 
it.  The  words  "covenant  or  agree" 
are  not  necessary  in  a  trust  deed  to 
constitute  a  specialty  contract.  A 
declaration  by  the  trustee  that  he 
will  stand  possessed  on  certain 
trusts,  &c.,  is  sufficient.  A  creditor 
by  bond,  in  which  the  heirs  are 
named,  takes  priority  over  a  spe- 
cialty creditor  under  a  security  in 
which  the  heirs  are  not  expressly 
named.     [Itichardson  v.  Jenkins] 

477 

SPECIITC   PEEFOEMANCE. 

A.  and  B^  trustees  of  a  stock  fund  in 
trust  for  A.  for  life,  with  remainder 
over  to  unascertained  persons,  sold 
out  part  of  the  stock,  and  lent  it  to 
B.,  who  misapplied  it.  B.  gave  to 
A.,  by  way  of  security,  and  indem- 
nifying her,  an  equitable  mortgage 
by  deposit.  B.  then  became  bank- 
rupt, and  A.  and  B.'s  assignees 
applied  to  and  obtained  from  the 


Court  of  Bankruptcy,  on  a  state- 
ment of  these  facts,  but  without 
making  the  cestuis  que  trust  of  the 
fund   parties,   an   order  for  sale. 

I  hey  sold,  with  a  special  condition 
referring  to  the  petition  and  order 
in  bankruptcy,  that  the  purchaser 
should  only  have  the  receipt  and 
conveyance  of  A.  and  the  assignees. 
Held,  that  A.  and  the  assignees 
could  make  a  good  title  withoot 
the  concurrence  of  the  eestuis  que 
trust  in  the  receipt  or  conveyance. 
[Groom  v.  Booth]  ....     64H 

STATUTES. 

1.  A  railway  company  were  building 
an  embankment  more  than  five  feet 
above  the  level,  according  to  the 

I I  th  and  1 2th  sections  of  the  Rail- 
way Clauses  Consolidation  Act. 
They  had  not  given  the  notice  re- 
quired by  the  12th  section,  but 
had  obtained  the  consent  required 
by  the  11th.  The  Court  put  them 
on  terms  to  take  the  opinion  of  the 
Board  of  Trade,  submitting  to  such 
order  as  this  Court  should  there- 
after make,  otherwise  an  injunction 
would  go  to  restrain  the  company 
from  proceeding  with  the  embank- 
ment. [Pearce  v.  Wycombe  Rail- 
way Company]      ....     244 

2.  The  42nd  section  of  the  Masters 
in  Chancery  Abolition  Act  (15  & 
16  Vict.  c.  80)  does  not  authorize 
the  Court  to  delegate  to  the  Master 
the  power  of  calling  in  scientific 
aid.  But  where  before  the  Ait 
a  complicated  claim  for  a  debt 
requiring  such  aid  had  been  re- 
ferred to  the  Master,  and  liberty 
had  been  given  to  the  claimant  to 
bring  an  action ;  as  it  appeared 
that  such  action,  if  brought,  must 
go  to  arbitration,  the  Court  ordered 
the  matter  to  be  disposed  of  in 
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Act  afcoes 
It  to  thr  Jcracktsoa  c^ 


iLe  JikZiBt  wzkImI       km    to   ccsT^rr  to   a 

T.  TfXBOii]  ...  63 
!y4t  ccBBpaar  had  povrr 
e  tz>i  raiTT-ij^Ti  the  n£T2T 
ai>i  vrffkf  cc  xbe  Iiae  sard  cpoo  the 
li:#£<  if 'I5z>eaied  i=  ihe  Pu-liJizent- 
arr  j-Si-n,  &»J  desciibed  in  tbe 
kxls  cf  referron,  utd  to  enter 
vp?a.  nke,  scd  use  tbe  said  U&is, 
or  ««eh  of  them  as  shoakl  be  me* 
maacrT  icT  dial  pcrpose  ;**  bat  tbej 
vere  nrt  to  eater  cpoa,  take,  or 
cse  asT  of  the  land  or  propertr  of 


q{  tiff  :cc=i:c  nf  a  -  :rr, 
orKr:3:o  %£  m.  *^:.£e. 
aKO:£  <:i  tLe    Laz.os 


t:>  (« 


«e  a  LoKit  ot  OM 

the  ivrhcs  c^  par- 

'£jt  ptertf  Tie 

e  Hke  iiuitf^  t^ 
.     .     .      1>4 

^  A  totalar  gpTY  to  bit  sobs  certain 
wtal  €ifiie%  mkh  power  to  appciz.: 
to  aaj  wotoBB  tber  Kicbt  le-fpw^ 
tivd|T  ■niT.  a  /ointizTe  ia  bar  c/ 
dower.  Hcid,  that  in  appccz:- 
toenl  vmkr  this  power  was  a  £ift 
within  the  45  Geo.  III.  e.  2n  u>i 
liible  to  le^afT  dctv.  'Sw>tftutf  t. 
Smertim^l     .'  .     ."    /  .     .     331 

5.  A  devise  to  trustees  to  the  cae  of 
A.  for  Elc^  with  feacaxDiers  OTer. 
The  tinsluij  diacUioied.  Under  a 
Btstaken  idea  that  the  triLscees 
had  the  legal  estate,  an  order  of  the 
Court  was  obtained  to  appoint  new 
trustees^  and  the  heir  ccorered  to 
them.  A.  then  conTeTed  his  cte> 
estate  lo  a  mortcace^,  and  after- 
wards took  a  reoonTejaiHre  (wza 
him.  Held,  that  A.  was  in  ly 
the  dense,  within  the  1  ISTiH.  IV. 
e.  47>  and  an  order  was  mide  for 


pa£T.  or  is  mr  Banner  to  alter, 
ixrr,  CT  iz^erfere  w:di  that  raa!«aT, 
cr  arj  c^  the  wrrks  aripertaizii^^ 
thoe^tX  saTe  odj  for  tlie  porpose 
at  e&edss  the  jizxtion  tbcrebr 
ancbccavd.  in  manner  in  the  sa:d 
Act  ac:hociied,  and  net  otherwise : 
cse  cf  the  c^ai^es  of  the  Act  ^' 


m^  certain  powers  to  the 
for  e^inctin^  a  jnncdon  with  tbe 
pie^exisdsc  raihraT.  Held,  that 
there  besn^  nochrng  to  show  that  it 
was  ahsohitelT  necesaarx  for  the 
ccacpanTy  in  order  to  eject  tbe 
jcLiCOxi,  it  had  no  power  to  take 
as  cwTxrs  certain  lands  over  wbkh 
the  'iiie  cf  the  pre-existaxic  rai!- 
waj  actrsallT  pts&sed ;  bnt  there 
was  a  nzh:  to  enter  cpon  sscb 
]MLiii  bj  war  of  easement,  for  the 
p-rpose  cf  etFertiriS  the  jrajctsoo. 

k*mf4c^  Rsiltney  CMr/May  t. 
:?^.-«/4  5/c/tTdWlinf  i?tfJaVtf¥"C.  Jt- 
.* \     2j5 


SUPPLEMENT    (BELL   OF). 

A  bill  was  £]ed  br  A.  and  his  wife, 
aliepnfl:  title  in  lespect  of  the  wife's 
estate  tail.  The  de'endant  demur- 
red for  want  of  eqnitT.  ITbOe  the 
demurrer  was  sanding  forarcimieot 
the  wife  died,  and  A.  thai  fikd 
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a  supplemental  bill,  alleging  a  dis- 
entailing deed  before  the  date  of 
the  original  bill,  under  which  deed 
A.  claimed  in  fee.  Held,  that  in 
tbis  state  of  things  the  demurrer 
could  not  be  heard  ;  that  such  an 
alteration  of  the  record  was  not 
properly  the  subject  of  either  sup- 
plemental bill  or  of  origii:al  bill 
m  the  nature  of  a  supplemental 
bill ;  or  of  a  bill  of  revivor,  nor 
pro^ly  of  amendment ;  but  the 
original  bill  ought  to  have  been  left 
to  take  its  course,  and  a  new  bill 
filed,  stating  the  real  title.  [  Wright 
V.  Vernon]        68 

SUPPLEMENTAL  DECKEE. 

The  birth  of  one  of  a  class,  entitled  ^ 
as  such  afler  the  institution  of  a 
suit,  is  within  the  52nd  section  of 
tbe  Chancery  Improvement  Act, 
and  justifies  an  order  for  the  usual 
supplemental  decree.  \^Fullerton 
y,  Martin]        238 

SXTEETT. 

A.,  B.,  &  C  ,  contracted  with  a  com- 
pany to  execute  certain  works  on 
given  terms.  D.  &  £.  gave  a  bond 
as  their  sureties  for  the  perform- 
ance of  the  contract.  A.  and  B.  re- 
tired from  the  partnership,  and  F. 
was  substituted.  AAerwiu^s  dis- 
putes arose  between  the  con^paiiy 
and  C.  &  F.  as  to  the  conduct  of 
tbe  works,  and  various  transactions 
took  place  by  which  the  terms  of 
the  contract  were  varied,  and  during 
which  the  company  paid  to  C.  & 
F.  certain  monies  which  it  had  been  2 
agreed  originally  should  be  paid  to 

^  A.,  B.,  &  C— D.  &  E.,  the  sureties, 
were  no  parties  to  these  transac- 
tions, and  gave  no  express  consent ; 
bot  they  had  been  the  solicitors  of 


A.,  B.,  &  C.  in  the  original  con- 
tract, knew  of  all  the  subsequent 
transactions^  and  acted  as  the  soli- 
citors of  C.  &  F.,  and  as  snch 
solicitors  prepared  many  of  the 
documents  required  for  such  trans- 
actions. The  company  having 
brought  an  action  cm  the  bond 
against  the  sureties^  for  breach  of 
the  contract,  they  filed  tbis  bill  to 
restrain  the  action.  Held,  that 
the  sureties  were  not  discharged, 
and  that  the  action  could  not  be 
stopped.  [Woodcock  v.  Oxford 
and  Worcester  Railway  Companf\ 

521 

TENANT  FOE  LIFE 

.  A  testator  gave  all  bis  residoaxj 
real  estate,  and  his  stock,  mortgages, 
and  securities  for  money,  and  all 
other  his  personal  estate  and  efitects, 
to  his  wi&  and  his  son,  upon  tmst 
for  his  wife  for  life,  subject  to  an 
annuity  for  his  son  ;  and  after  her 
death,  as  to  all  the  devised  and  be- 
queathed freehold  and  readuary 
real  and  personal  estate,  of  which 
his  wife  was  to  have  the  yearly  in- 
terest, upon  trust  for  his  son  abso- 
lutely. The  testator  left  leaseholds, 
as  to  which  at  the  time  of  bis  death 
he  was  liable  to  the  landlord  for  re- 
pairs, and  they  were  afterwards  re- 
paired at  the  widow's  expense. 
Held,  first,  that  the  widow  was  en- 
titled to  the  leasehold  in  specie. 
Secondly,  that  the  repairs  were  to 
be  borne  by  the  residue,  and  not  by 
the  tenant  for  life.  [Harrie  v. 
Poyner] 174 

,  A  testator  devises  real  estate,  sub- 
ject to  a  lease  for  a  term  of  years  at 
25/.  10«.  rent,  to  A.  for  ufe,  re- 
mainder to  B.  A  railway  company 
purchases  the  interest  of  A.  and  B., 
subject  to  the  lease,  for   I7OO/.9 
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I   9   »  K  X. 


B  BBvtate^    Tli«  least 
pwitii*i  at  the  Miii  mu   jeiw  cIub.  a 

crffftunf  ta  ex^fbi  maxigj.  •)«]!•)/.. 
on  *he  «9Cacc  «i:iriii4E  c««lct  resn^ 
H<{if^  tbcc  the  tHwat  l^:r  lire  vis 

fitmmwt^*  Eaimiif^  Em  ptcrte 


TTTLE. 

4  IL,  crwRMs  cc  &  »cack  inzzid  ia 

&v  A.  tbr  lirV.  wicii  rviu'-«itfr 

to  aiiaaceft.i:iieil  p«»r!oc:$^  «cui 

«■!  pore  olf  the  fCiick  aaii  Lea^  ic  to 

Bl,  wbo  ■wapyJitfd  it.     B.  s&ve  to 

A^  hw  VST  €^  ttmrity.  tad  lauieat- 

W  dcpost.  B.  then  c«Kmaie  bftok- 
n|iC,  aod  A.  aod  B.*s  adtsi^nMs  ap- 
■bed  Co  aid  obtaioed  rrom  the 
Cont  of  Basknipcrf.  oa  a  stmcc<- 

of  tiicae  ^*tJv  b«c  wuhoot 
iht  tettm*  f^e  tnut  ot  xhit 

|»itics»  UL  order  for  sale. 
IkcT  sold,  vkh  &  sccciaI  cocdicioa 
itHtiiiiig  to  tKe  peatibfi  and  order 
m  huainspUTt  that  tiie  parchaaer 
•konld  odIt  UTe  the  neceipc  and 
qwiigfaBce  oc'  A.  and  the  as-^ijcnee^. 
Held,  tbat  A.  an<:  the  a^^izneets 
coald  make  agocd  ti:Ie  without  the 
cuhcnneiice  ot  the  €^4iut4  que 
tntsi  in  the  receipt  or  ccavevaxice. 
iGroom  T.  Booik".        .     .     /    54S 

TKUST. 

L  Testator  br  his  will  rare  certain 
tliares  of  freehold  and  leasehold 
iKNises  to  hb  wife,  for  her  «>/e  use 
mrnJ  benefit  bezgioz  and  re({  nesting, 
that  at  her  death  she  would  gire 
aad  bequeath  the  same  in  such 
shares  as  she  shoald  think  proper, 

,  and  onto  sizcb  members  of  her  own 


deaenluy  cif  tie  saase.     He  ga^e 
her  aH  kfis  ki3bb»  ia  thie  faada^  and 

al  tifae  m»zattT  h«  michc  be  eactled 
ny  sbr  ber  soie 


L-l 


death  she 

ssma  fts  she  shoold  chink.  pn«fv» 
aato  soch  laeKhers  of  her  own 
aoii  his  lEimilr  thiac  abe  sbooU 
cknik  most  deienio^ 
tided  to  the  saase.  He 
codadU  bT  whkh  be  csve  m.  tnMS 
kes  resfidoarr  estate  to  bcs  wiir. 
HeLd,  that  boch  as  to  tbe  fircebaU 
and  Leasehold  propertj  and  the 
Bocuesy  there  was  no  trust,  bat  the 
wiitt    took  ahcioutteiT.     ^Grttm  t. 

2.  A  renewable  leasebold  for  lircs 
was  Te^sted  in  A.,  in  tntst  for  B.  for 
hfe,  with  remaindcfs  in  tbe  events 
that  happened  to  C.  and  bis  heirs. 
Afterwards^  oq  the  marriage  of  Bl, 
a  settlement  was  made  (  oq  the  cob* 
sCmcQoa  of  which  it  wks  doobcfnl 
whether  the  leasehold  passed)  oo 
B.  tor  life,  remainder  to  the  sons  of 
that  maniace  in  taiL  nzkier  which 
D.  would  be  entitled.  The  lease 
beinz  ^till  sab^sisricg  in  A^  B.  took 
a  renewal  in  his  own  name,  withoot 
noeicinj:  the  tnsst ;  and  after  the 
death  of  B^  D.  entered  and  took  a 
renewal  in  bis  own  name,  and  the 
property  coatinoed  to  be  enjojed 
bj  him  and  those  claindnit  under 
him  for  a  time  moch  berood  the 
period  of  limitation,  and  more  than 
twenCT  Tears  before  the  commence* 
meet  of  a  suit  bj  those  claiming 
under  C. — D.,  on  his  maniage,  as> 
signed  the  leasehold  to  the  trus- 
tees of  his  marriage  settlement,  and 
thej  were  enjored  accordinglj  ontil 
the  filir-g  of  the  bilL  The  transac- 
tions relating  to  the  deed,  on  the 
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construction  of  which  the  douhts 
arose,  took  place  sixty-two  years 
before  the  fihng  of  the  bill,  which 
was  not  filed  until  all  the  i>ersons 
who  could  have  explainea  those 
transactions  were  dead  :  there  was 
moch  ground  for  believing  that  the 
parties  had  intended  the  deed  to 
include  the  leaseholds.  Held,  first- 
ly, that  assuming  the  possession  of 
D.,  and  those  claiming  under  him, 
to  have  been  originally  wrongful, 
he  and  they  were  not  express  trus- 
tees within  the  25  th  section  of  the 
Statute  of  Limitations,  and  might 
set  up  the  statute  as  a  bar.  Se- 
condly, that  if  even  there  had  been 
an  express  trust,  those  claiming 
cinder  the  settlement  by  D.  could, 
as  purchasers,  set  up  the  statute. 
\^Petre  Y.  P€tre]     ....    371 

TEUST  DEED. 

A  trustee  under  a  deed,  the  terms  of 
which  would  amount  to  the  crea- 
tion of  a  contract,  is  not  a  specialty 
debtor  if  he  has  not  executed  the 
deed,  although  he  has  acted  under 
it.  The  words  "  covenant  or  agree  " 
are  not  necessary  in  a  trust  deed  to 
eoostitute  a  specialty  contract.  A 
declaraiioH  by  the  trustee  that  he 
will  stand  possessed  on  certain 
trusts,  &c.,  is  sufficient.  [Richard- 
mom,  T.  Jenkin$]       ....     477 

TEUSTEES. 

1.  Bequest  to  A.  and  B.,  their  execu- 
tors and  administrators  upon  trust. 
B.,  the  surviving  trustee,  by  his 
will  bequeathed  his  trust  estates  to 
C.  and  D.,  their  heirs,  executors, 
administrators,  and  assigns,  on  the 
tmstSy  and  he  appointed  C,  D., 
mdA  £.  executors  of  his  will.  Held, 
that  C.  and  D.  took  only  the  legal 


estate,  and  that  neither  C.  and  D. 
by  themselves,  nor  C,  D.,  and  E., 
were  capable  of  executing  the  trusts. 
[Re  Burtt] 319 

2.  A  trustee  paying  the  trust  money 
in  strict  accordance  with  the  tenor 
of  the  trusts,  is  not  entitled  to  a 
release  by  deed ;  secus,  if  he  is  called 
upon  to  depart  from  the  sirictly 
expressed  trusts.  Where  a  trust 
was  created  by  parol  for  A.  for  life, 
and  to  provide  for  her  funeral  ex- 
penses, remainder  to  her  two  chil* 
dren,  and  the  tenant  for  life  and 
remaindermen  called  for  payment : 
Held,  tliat  the  trustee  mieht  law- 
fully insist  on  a  release  under  seal. 
[iTtny  V.  Mullins]       ...     308 

TRUSTEE  (appointment  OF)  TO 
CONTEY. 

3.  A  devise  to  trustees  to  the  use  of 
A.  for  life,  with  remainders  over. 
The  trustees  disclaimed.  Under  a 
mistaken  idea  that  the  trustees  had 
the  legal  estate,  an  order  of  the 
Court  was  obtained  to  appoint  new 
trustees,  and  the  heir  conveyed  to 
them.  A.  then  conveyed  his  life 
estate  to  a  mortgagee,  and  after- 
wards took  a  reconveyance  from 
him.  Held,  that  A.  was  in  by  the 
devise,  within  the  1  Will.  IV.  c.  47, 
and  an  order  was  made  for  him  to 
convey  to  a  purchaser.  [Beale  ▼. 
Tennent'\ 65 

4.  A.  and  B.,  beine  trustees,  the 
Master  found  that  it  was  uncertain 
whether  A.  was  living  or  dead,  but 
15.  was  living ;  afterwards  B.  died. 
Held,  that  A.  was  not  sole  trustee 
within  the  Trustee  Act,  1850,  and 
the  22nd  section  of  the  Act  did  not 
apply.     [In  re  jRandail]      .     401 

USUEY. 
.Money  was  lent  upon  bills  of  ex^ 
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change  at  usurious  interest;  the 
lender,  by  way  of  further  security, 
took  a  warrant  of  attorney  to  con- 
fess judgment,  expressly  stipulat- 
ing that  he  should  be  at  liberty  to 
enter  up  judgment  immediately, 
and  he  did  enter  up  judgment 
within  twenty- four  hours.  He  had 
previously  made  minute  inquiries 
as  to  the  amount  and  value  of  the 
borrower*s  real  estate.  Held,  that 
this  was  a  security  on  land  within 
the  Usury  Act,  and  the  judgment 
could  not  be  enforced  against  the 

E proceeds  of  the  sale  of  the  land. 
Lane  v.  Horlock]      .     .     .     587 


VENDOE  AND  PUKCIIASEE. 

A.  and  B.,  trustees  of  a  stock  fund 
in  trust  for  A.  for  life,  with  re- 
mainder over  to  unascertained  per- 
sons, sold  out  part  of  the  stock, 
and  lent  it  to  B.,  who  misapplied 
it.  B.  gave  to  A.,  by  way  of  se- 
eurity,  and  indemnifying  her,  an 
equitable  mortgage  by  deposit.  B. 
then  became  bankrupt,  and  A.  and 

*  B.'s  assignees  applied  to  and  ob- 
tained from  the  Court  of  Bank- 
ruptcy, on  a  statement  of  these  facts, 
but  without  making  the  cestuis  que 
tntst  of  the  fund  parties,  an  order 
for  sale.  They  sold,  with  a  special 
condition  referring  to  the  petition 
and  order  in  bankruptcy,  that  the 
purchaser  should  only  have  the  re- 
ceipt and  convevance  of  A.  and  the 
assignees.  Held,  that  A.  and  the 
assignees  could  make  a  good  title 
without  the  concurrence  of  the  cm- 
tuis  que  trust  in  the  receipt  or  con- 
veyance.    {Groom  v.  Booth"]     548 

VESTING. 
1.  Testator  devised  his  real  estate  to 


trustees,  with  power  to  "let"  until 
all  his  nephews  and  nieces  should 
attain  twenty-one.  And  after  his 
youngest  nephew  or  niece  should 
be  of  age,  then  he  directed  his 
estates  to  be  sold  and  the  produce 
to  go  amongst  all  his  nephews  and 
nieces,  except  two  by  name.  He 
charged  his  rents  with  an  annuity 
to  A.,  and  with  payment  of  bond 
debts,  but  did  not  otherwise  dis- 
pose of  them.  Held,  the  interests 
of  the  nephews  and  nieces  vested 
in  all  who  attained  twenty-one, 
whether  dying  before  or  surviving 
the  period  directed  for  sale.  [Par- 
her  V.  Sowerby^  .  .  .  •  488 
2.  Testator  gave  personal  estate,  out- 
standing on  securities,  to  his  wife 
for  life,  remainder  in  a  moiety  to 
six  of  his  children  ;  provided  that, 
if  any  one  died  before  receiving  his 
or  her  share  without  leaving  lawful 
issue,  it  should  go  over.  One  of 
the  children  died  after  the  wife's 
death,  before  the  securities  were 
realized  and  the  produce  divided. 
Held,  that  the  proviso  contemplated 
the  time  when  the  children  should 
be  entitled  to  receive  their  shares, 
not  the  time  of  actual  payment; 
and  that  the  representatives  of  the 
deceased  child  took  a  share.  [In 
re  Dodgson^s  Trusf]        .     .     440 

WAEEANT  OF  ATTOENEY. 

1.  Money  was  lent  upon  bills  of  ex- 
change at  usurious  interest ;  the  lend- 
er, by  way  of  further  security,  took  a 
warrant  of  attorney  to  confess  judg- 
ment, expressly  stipulating  that  he 
should  be  at  liberty  to  enter  up 
judgnicnt  immediately,  and  he  did 
enter  up  juilgment  within  twenty- 
four  hours.  He  had  previously 
made  minute  inquiries  as  to  the 
amount  and  value  of  the  borrower's 


INDEX. 


743 


7  real  estate.  Held,  that  this  was  a 
security  on  land  within  the  Usury 
Act,  and  the  judgment  could  not 
be  enforced  against  the  proceeds  of 
the  sale  of  the  land.  [Lane  t. 
Horlock] 587 

2.  A  gift  of  all  the  residue  of  my  estate 
and  effects  to  A  ,  B.,  and  C,  upon 
trust  to  collect,  get  in,  and  recover 
the  same,  and  invest  in  stock,  and 
pay  the  dividends,  &c.,  to  persons 
beneficially  entitled;  A.  and  B. 
being  also  executors.  Held,  to  pass 
real  estate.  [D^Afmaine  v.  Moseley] 

629 

WIFE'S  EQUITY  FOE  A  SET- 
TLEMENT. 

1.  As  between  the  husband* s  credi- 
tors and  the  wife,  in  respect  of  the 
wife's  equity  for  a  settlement,  the 
Court  will,  under  circumstances, 
give  the  wife  more  than  one-half; 
and  where  the  wife  had  been  at  the 
time  of  the  marriage,  and  long 
afterwards,  in  circumstances  of  com- 
fort, and  was  reduced  to  distress  by 
the  husband's  embarrassments,  the 
Court  gave  the  costs  of  the  petition- 
er and  of  the  husband's  assignees 
out  of  the  fund,  which  was  681/., 
400/.  to  the  wife  and  the  remainder 
to  the  petitioner ;  the  wife's  costs 
out  of  her  own  fund.  [10  4*  H 
Tict.  c,  96,  and  the  Trusts  of 
JFaiie's    Will,  Ex   parte    FugK] 

202 

2.  A  married  woman  has  an  equity 
for  a  settlement,  however  small  the 
8um.  Where  a  married  woman  was 
entitled  to  a  fund  of  153/.,  her 
husband  bankrupt,  and  unable 
to  maintain  her:  Ileld,  as  be- 
tween her  and  her  husband's  as- 
signees, that  the  whole  should  be 
settled   on  her.     \In  re  Kincaid] 

326 


WIXDINQ-UP  ACTS. 
See  Calls. 

1.  A.  was  a  member  of  the  provisional 
committee  of  a  projected  railway 
company,  and  at  a  meeting  thereof 
joined  in  appointing  solicitors  and 
engineers,  and  immediately  after* 
wards  a  committee  of  management 
was  appointed.  A.'s  name  was  put 
on  this  without  his  knowledge. 
He  never  acted  in  any  further  or 
other  way.  Expenses  were  incurred 
by  the  solicitors  and  engineer  sub- 
sequently to  the  formation  of  the 
managing  committee,  and  by  their 
direction  ;  it  did  not  appear  that 
any  other  expenses  had  been  in- 
curred. Held,  that  A.  was  not  a 
contributory.  [Ex parte  Uight']  484 

2.  An  allottee  of  shares  in  a  projected 
railway  company  paid  on  them; 
he  also  executed  the  subscriber's 
agreement,  a  deed  under  seal ;  but 
he  did  so  on  the  faith  of  a  letter 
written  by  the  provisional  directors 
before  the  execution  of  the  deed, 
by  which  they  undertook  to  return 
the  whole  deposit  if  the  Act  should^ 
not  pass.  The  deed  was  in  the 
usual  form,  between  all  the  share- 
holders with  trustees,  to  perform 
the  covenants,  and  contained  a 
covenant  to  indemnify  the  provi- 
sional directors  whether  the  Act 
should  or  should  not  pass.  Held, 
that  the  deed,  beine  a  contract  by 
each  shareholder  with  all  the  others, 
its  effect  could  not  be  destroyed  in 
favour  of  any  shareholder,  by  a 
contract  between  him  and  a  certain 
number  of  shareholders ;  and  con- 
sequently, the  allottee  who  had 
signed  it  was  not  protected  by  the 
letter  of  the  provisional  directors 
against  a  call.  [Dover  and  Deal 
Railway  Company,  Ex  parte  Fran' 
CIS  Mowatt^ 247 
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3.  A.  was  an  allottee  of  shares  in  a 
projected  railway  company,  which 
failed  to  obtain  an  Act,  and  was 
never  completed.  He  paid  his  de- 
posit, but  never  executed  any  deed. 
Accompanying  the  letter  of  allot- 
ment, was  a  circular  from  the  di- 
rectors, undertaking  to  return  the 
deposits  if  an  Act  should  not  be 
obtained.  Afterwards  A.,  at  the 
request  of  the  directors,  asking  for 
the  continuance  of  the  confidence 
of  the  shareholders;  wrote  to  the 
board,  requesting  them  to  continue 
the  undertaking.  On  the  breaking 
up  of  the  company,  the  directors 
returned  the  balance  of  the  deposits 
remaining  in  their  hands,  and  paid 
to  A.  on  that  account  200/.  A. 
recovered  in  an  action  against  one 
of  the  managing  directors  the  re- 
maining 220/.  Held,  that  A.  was 
not  a  contributory.  [Re  Dover  and 
Deal  Railway  Company ^  Ex  parte 
Beardshaw] 226 

4.  A.  became  a  member  of  the  pro- 
visional committee  of  a  projected 
company,  which  was  never  com- 
pleted. He  signed  the  agreement 
required  by  the  Registration  Act ; 
he  applied  for  100  shares,  under- 
taking to  accept  them  if  allotted  ; 
instead  of  100  shares  being  allotted 
to  him,  he,  in  common  with  other 
committee-men,  was  requested  to 
take  up  twenty-five;  he  did  not 
take  them  up.  He  was  called  upon 
then  to  pay  two  successive  pay- 
ments, making  together  105/.,  on 
which  he  was  assured  he  should  be 
protected  from  the  claims  of  credit- 
ors ;  he  did,  in  consequence,  pay 
105/.  Held,  that  A.  was  not  a  con- 
tributory. [In  the  Matter  of  the 
Winding-up  Act^,  1848  and  1849, 
and  of  the  Wolverhampton^  Chester, 
and  Birkenhead  Junction  Railway 
Company,  Ex  parte  Roberts]    204 


5.  A  winding-up  order  is  not  to  b«r* 
made  of  course,  because  a  company 
is  within  one  of  the  eight  classes 
described  in  the  5th  section  of  the 
Act,  but  it  is  for  the  Court  to 
judge  of  the  necessity  or  expedi- 
ency. And  where  a  company  was 
insolvent,  but  there  was  an  arrange- 
ment pending  by  which  the  ad- 
mitted debts  would  be  cleared  by 
a  subscription  among  the  share- 
holders, and  there  were  no  other 
questions  except  equities  between 
the  shareholders,  the  Court  re- 
fused a  winding-up  order  on  the  pe- 
tition of  a  few  shareholders  holding 
very  few  shares.    [Ex  parte  Wis^ 

465 

WILL. 

1.  Testator  devised  his  real  estate  to 
trustees,  with  powers  to  **  let'*  until 
all  hb  nephews  and  nieces  should 
attain  twenty-one.  And  after  his 
voungest  nephew  or  niece  should 
be  of  age,  then  he  directed  his  es- 
tates to  be  sold,  and  the  produce 
to  go  amongst  all  his  nephews  and 
nieces,  except  two  by  name.  He 
charged  his  rents  with  an  annuity  to 
A.  and  with  payment  of  bond  debts, 
but  did  not  otherwise  dispose  of 
them.  Held,  first,  the  widow  was 
put  to  her  election  ;  secondly,  the 
interests  of  the  nephews  and  nieces 
vested  in  all  who  attained  twenty- 
one,  whether  dying  before  or  sur- 
viving the  period  airected  for  sale. 
[Parker  v.  Sowerby]       .     .     488 

2.  A  testator  seised  of  real  estate,  and 
leasehold  and  personal  estate,  and, 
among  other  property,  of  lease- 
hold collieries  or  mines,  gave  cer- 
tain real  estates  to  his  son ;  he  de- 
vised and  bequeathed  all  his  other 
real  and  personal  estate  upon  trust, 
with  (he  approbation  of  his  «on,  at 
some  convenient  and  proper  period 
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to  xil  and  canTeft  dbe  ame.  and 
ID  brrex  and  apply   KKHU.  psrt 
rifciiiii*.   tiv    ms   grintiriinghter : 
■id  atker  i^mn^  iome  smaii  aiiniii- 
tia  in  crnac  to  pcF  co  bia  «iaiishcer 
21)11/.  a-vesr.  bcsdn  ane-bait'  ^ihare 
Of'  tiie  jeariv  ineome  ami  produce 
of  iiift  mi  and    personal  escaces. 
ina  intwiniHibemg,  chat  ;ihe  dionid 
cnjoT  an  eqnai  yearly  income  with 
his  xn  diirine  her  oamnd   liie, 
tRttin^  200/.  A-f  ear  as  eqoivaienc 
CD  che  real  estate  i^rren  co  his  xnu 
provided  cfaat   his  dauchcer^s  an- 
mnty  should  in   no   case   e3uxed 
dOO/.  a-year;  and  chac  che   orer^ 
plus,  alier  dOO/.  a>year  to  her,  and 
44)0/.  to  his  son,  should  zo  lo  his 
am.  but  that  wiiac  he  called  pro- 
duce  at'  his  personal  estate  was  not 
Co  be  taken  as  the  iucome  derived 
from  che    mines,   but   che   prodt 
ariaine.  afto-  iMvia^  by  10/.    per 
eenc  to  pay  back  che  capital  ex* 
pended  in  plant,  ice. ;  and  subject 
to  diese  g^  and  devisea*  he  gave 
tR  his  rod  and  personal  estate  to 
hia  son:  the  son  was   appointed, 
with  the  trustees,  executor;  they 
disclaimed  and  renounced,  and  he 
entered  into  sole  poaaesaion.     In 
taking  che  accounts  of  the  testator  s 
esute.  Held,  that  the  son  had  a 
right  to  apply  in  payment  of  debts 
all  permanent    personal    property 
before    dtspoaing    of    the    mines. 
That,  having  paui  off  with  his  own 
monies  debts  which  could  not  have 
been  paid  off  without  resortins  to 
the  mines,  the  debts  so  kept  idive 
in  his  hands  were  a  charge  on  the 
net  produce  of  the  mines.     That 
the  accumulations  of  the  10/.  per 
cent,  were  a   fund   liable   to   the 
debts  in  exoneration  of  the  mines. 
That,  as  to  any  liabilities  due  to 
him  in  respect  of  over-payments  of 
debts  made   bv  him   bevoud  the 
a<seii  applicable,  he  would  be  en- 


titled CO  interest.  That  the  1000/. 
lesacT  CO  the  ^raiid-dauf()iter  waa 
a  charge  on  the  real  ^md  personal 
estate,  rnrf^  rata.  Lorti  v.  IVitflU' 
miek^ o7^ 

J.  A  sail  *)f  ^  the  residue  oi  my 
estate  and  edeets  to  A.,  B.,  and 
C,  upon  crust  to  coUeet»  ^  iu» 
and  recover  the  same,  and  invest  iu 
stock,  and  pay  the  dividends  ^v, 
to  persons  beuetkially  eutided»  A. 
and  B.  beintc  ^^  executors :  Hdid 
to  pass  real  estate.  D'Jlmami  v. 
Ji^imfitfy]     ......     &i9 

k   Testator  set  out  a  schedule  of  his 

property,   calling    it   jOOO/.      lie 

cheu  directed  1 000/.  to  be  invested 

in  each  child*  s  uame,  and  1000/.  iu 

his  wile's;  interest  to  them  for  their 

life,  and  afterwards  to  their  Jetcvmi 

(Bi^  e».*t?pt  his  wife's^  which  wai» 

at  his  deatn  to  be  sold  and  divided 

among  chem»  except  *iO0/.  to  M. 

L.S  child  by  him.     Then  l»Uo«ied 

in  the  same  paper :  ^*  The  above  ift 

increased  by  che  workiu|r  up  o4* 

stock  CO   3300^  I  wish  m  same 

division  and  approprtatiotu  excirpt 

that  if  auv  share  falls  iii»  it  mav  be 

added  to  the  ochers»  iu  case  the 

origtual  holder  shall  have  uo  chiU 

dreu.*'     The  trstacvr  died»  tea%iit|( 

four  daughters.     Held»  that  bv  the 

will    alone    the  duu^ters  would 

have  cakc'u  absolute  interests)*,  but 

chat  by  che  will  and  co^hI  (^^^ 

cher  they  Cook  interests  which»  if 

absolute  m  the  tirst  instance  were 

defeasible.      [IPirU    v.     ¥^*w/e*} 

3.  Bequest  to  A.  and  B.»  ths^ir  e\«cib> 
tors  and  administrators^  upon  trui»t. 
B.,  the  sur^ivio^  tiust\'e>  bv  bici  >hiU 
bciiueathcd  his  tru^t  c^ate«  lo  i'. 
aud  l>..  their  heirs  e\<vutors^  ad- 
ministrators, and  a.^ai^iLi^  ott  Uim^ 
trusts,  aud  be  appointed  i\*  IX j, 
and  K.  evei'Utors  of  his  mi  ill.  tUld^ 
that  i".  aud  i\  took  onN  the  le^ 
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estate,  and  that  neither  C.  and  D. 
by  themselves,  nor  C,  D.,  and  E., 
were  capable  of  executing  the  trusts 
[BeBurtt] 319 

6.  A  testatrix  directed  a  sum  which 
she  said  she  owed  to  A.  and  B.  on 
her  promissory  note,  and  her  other 
debts  to  be  paid.  She  directed 
the  residue  of  her  estate  to  be  ap- 
plied towards  establishing  a  school 
m  connection  with  a  certain  chapel 
for  the  time  being,  and  "to  pay 
the  same  over  to  the  treasurer  for 
the  time  being  of  such  school,  now 
or  hereafter  to  be  builtJ'  The  tes- 
tatrix did  not  in  fact  owe  the 
money  to  A.  and  B.,  but  intended 
it  to  be  held  by  them  on  a  secret 
trust  for  the  use  of  the  existing 
chapel.  She  did  not  tell  them  of 
this  in  her  lifetime,  but  told  her 
executor ;  and  A.  and  B.  never 
knew  of  the  intention  till  after 
the  testatrix's  death.  Held,  first, 
on  the  question  of  the  validity  of 
the  residuary  giflt,  that  it  was  not 
good  even  as  to  the  personal  estate, 
as  it  would  be  a  due  execution  of 
the  trust  to  devote  the  money  to 
building  a  school-house.  Secondly, 
that  whether  there  was  a  valid 
debt  or  not  on  the  promissory  note 
to  A.  and  B.,  was  a  question  of 
law;  but  if  there  was  no  debt,  it 
was  good  as  a  legacy.  \^Longiitaff' 
V.  Itennisofi] 28 

7.  A  testator  gave  legacies  to  various 
legatees  by  name,  and  some  to 
classes  described,  but  the  persons 
composing  which  were  not  named ; 
he  gave  liis  residue  to  his  legatees 
specicdly  named,  except  one  of  the 
classes  described.  Ueld,  that  this 
showed,  that  by  the  words  spe* 
dally  named,  the  testator  meant  de- 
scribed or  mentioned,  and  that  all 
the  legatees,  whether  named  or  only 
described,  took  shares.  [In  re 
Holmes] 321 


8.  Testator  gave  his  residue  to  his 
wife  for  life,  and  after  her  decease 
one-seventh  of  it  to  each  of  six  of 
his  children;  he  gave  the  other 
seventh  to  be  laid  out  in  govern- 
ment annuities  for  his  son  A.  for 
life,  to  be  paid  into  his  hands  from 
time  to  time  without  power  of  an- 
ticipation, with  a  limitation  over  in 
the  event  of  his  being  bankrupt, 
insolvent,  &c.,  in  the  lifetime  of 
the  testator  or  after  his  death. 
A.  died  in  the  lifetime  of  the 
tenant  for  life,  not  having  been 
bankrupt,  &c.  Held,  that  his  re- 
presentatives were  entitled  to  one- 
seventh  of  the  residue.  [Day  v. 
Day] 569 

9.  A  testator  gave  to  his  vnfe  certain 
chattels  and  leaseholds,  and  certain 
pecuniary  benefits.      He  gave  all 
his  freehold  messuages,  lands,  tene- 
ments, and  hereditaments,  and  all 
(he  rest  and  residue  of  his  lease- 
hold messuages  or  tenements  and 
premises  whatsoever  and  whereso- 
ever, to  trustees  for  all  his  estate 
and  interest  therein  respectively, 
upon  trust  to  sell  his  freehold  and 
leasehold  messuages  or  tenements, 
hereditaments,  and  premises,  &c., 
and  to  stand  possessed  of  the  mo- 
nies to  accrue  from  such  sale,  upon 
certain  trusts.     He  directed  that, 
until   sale,  the  rents  and   profits 
should  be  applied  in  the  same  man- 
ner as  he  directed  as  to  the  income 
of  the  monies  to  arise  from  the 
sale.     He  gave  the  produce  of  the 
sale  of  his  freehold,  copyhold,  and 
leasehold  estate,  and  of  his  resi- 
duary personalty,  as  to  one-fourth 
to  his  wife,  as  to  one-fourth  to  one 
of  his  sisters  for  life,  remainder  to 
other  relations,  one-fourth  to  an- 
other sister,  remainders  over,  and 
one-fourth  to  other  persons.     Be- 
fore his  will,  he  had  sold  some  of 
his  freehold  estate,  and   his  wife 
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had  joined  to  bar  dower.  Both 
before  and  after  his  will,  he  had 
contracted  to  lease  parts  of  his 
freehold  estate ;  after  his  will,  he 
had  contracted  to  sell  one  of  these 

rLs  to  the  lessee ;  and  afler  his  will, 
agreed  to  let  some  part  of  his 
freeholds,  with  Uberty  to  the  lessee 
to  poll  down  buildings  and  erect 
others.  Afler  his  death,  the  lessee 
of  the  last-mentioned  premises  did 
pull  down  the  buildings  and  erect 
others,  thereby  improving  the  value 
of  the  estate.  Held,  first,  that  the 
widow  was  not  put  to  her  election, 
but  was  entitled  to  her  dower,  as 
well  as  to  the  benefits  given  to  her 
bj  the  will.  Secondly,  that  the 
acts  by  which  the  value  of  the 
property  was  increased  not  being 
iiersy  ^e  would  take  her  dower 
according  to  the  existing  value. 
[GiUoH  y.  GiUon]  ...  42 
10.  A  testator  gave  all  his  residuary 
real  estate  and  his  stock,  mortga- 
ges, and  securities  for  money,  and 
all  other  his  personal  estate  and 
effects*  to  his  wife  and  his  son,  upon 
trust  for  his  wife  for  life,  subject  to 
an  annuity  for  his  son  ;  and  afler 
.  her  death,  as  to  all  the  devised  and 
bequeathed  freehold  and  residuair 
real  and  personal  estate,  of  which 
his  wife  was  to  have  the  yearly  in- 
terest, npon  trust  for  his  son  abso- 
lutely. The  testator  lefl  leaseholds, 
as  to  which,  at  the  time  of  his  death, 
be  was  liable  to  the  landlord  for 
repair^  and  they  were  afterwards 
repaired  at  the  widow's  expense. 
Held,  first,  that  the  widow  was  en- 
titled to  the  leaseholds  in  specie. 
Secondly,  that  the  repairs  were  to 
be  home  by  the  residue,  and  not  by 
the  tenant  for  life.     [Morris  v. 

Poyner] 174 

11.  A  marriage  settlement  comprised 
a  sum  of  20,000/.  South  Sea  An- 


noities ;  7000.  3/.  per  Cent.  Re- 
duced ;  and  3150  New  4/.  per 
Cents;  also  certain  shares  in  a 
company;  and  54,000  French 
Rentes.  These  were  settled  on  trust 
to  raise  an  annuity  of  500/.  for  the 
life  of  the  wife  for  her  separate 
use,  subject  thereto  for  the  husband 
and  wife  for  their  joint  lives ;  if  the 
wife  should  pre-decease  her  husband, 
then  on  trust  to  raise  3000/.,  over 
which  a  general  power  of  appoint- 
ment was  given  to  the  wife ;  and 
as  to  the  rest,  after  the  death  of  the 
wife  so  pre-deceasing  her  husband, 
.for  him  for  life,  and  after  his  death 
in  trust  for  all  and  every  or  such 
one  or  more  exclusively  of  the 
other  or  others  of  the  relations  in 
blood  to  the  said  Sarah  Harvey 
(the  wife)  at  the  time  of  her  de- 
cease within  the  eighth  d^ree  of 
consanguinity  to  her,  at  such  age, 
day,  or  time,  or  respective  ases, 
days,  or  times,  and,  if  more  than 
one,  in  such  shares  and  propor- 
tions, and  with  such  annual  sums 
of  money  and  future  or  executory 
or  other  trusts  (such  annual  sums 
of  money  and  future  or  executory 
or  other  trusts  being  for  the  bene- 
fit of  the  said  relations  in  blood  of 
the  said  Sarah  Harvey  within  the 
degree  aforesaid,  or  some  or  one  of 
them),  and  in  such  manner  as  the 
siud  Sarah  Harvey  should,  not* 
vrithstanding  her  coverture,  by  her 
last  will  and  testament  in  writing, 
or  any  codicil  or  codicils  in  writing, 
or  any  writing  or  writings  in  the 
nature  of  or  purporting  to  be  a  will 
or  codicil,  to  be  signed  and  pub- 
lished by  her  in  the  presence  of, 
and  to  be  attested  by  two  or 
more  credible  witnesses,  direct 
or  appoint ;  and  in  default  of  such 
direction  or  appointment  and  so 
far  as  any  such  direction  or  appoint- 
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ment  should  not  extend,  in  trust 
for  such  person  or  persons  as,  un- 
der the  statute  for  the  Distribution 
of  the  Effects  of  Intestates,  would, 
at  the  decease  of  the  said  Sarah 
Harvey,  have  become  entitled 
thereto  as  her  next  of  kin  in  case 
the  said  Archibald  Morrison  (the 
husband)  had  died  in  her  hfetiine, 
and  she  had  died  possessed  thereof 
his  widow,  and  intestate.  The  set- 
tlement also  comprised  certain  plate, 
linen,  china,  &c.,  over  which  a  ge- 
neral power  of  appointment  was 
given  to  the  wife,  to  take  effect  after 
the  death  of  the  husband.  It  com- 
prised also  certain  shares  in  a  pub- 
lic library,  and  tickets  of  admission 
to  a  theatre,  and  jewellery,  &c. ; 
and  as  to  these,  the  settlement  gave 
to  the  wife  a  general  power  of 
gift  and  appointment,  either  during 
her  life  or  after  her  death,  as  well 
as  over  what  she  should  save  out  of 
her  separate  income.  The  wife  died 
many  years  before  her  husband. 
By  her  will  she  said  : — "  I  do,  by 
virtue  of  the  power  and  authority 
reserved  to  me  in  and  by  the  deed 
of  settlement,  made,  &c.,  hereby 
make,  publish,  and  declare  this  my 
last  will  and  testament  in  manner 
and  form  follovnng,  that  is  to  say." 
She  then  referred  particularly  to  the 
power  to  dispose  of  3000/.,  and 
made  a  disposition  of  a  great  part 
of  it.  She  gave  to  her  husband  for 
life  all  the  benefit  of  her  shares  in 
the  pubhc  library,  of  her  admission 
to  the  theatre,  and  of  her  books. 
After  his  death  she  disposed  of 
these  things  to  various  persons ;  she 
disposed  also  of  her  jewels,  china, 
and  other  things ;  and  her  will  con- 
cluded as  follows: — "  And  after 
payment  of  my  just  debts,  funeral 
expenses,  the  charges  of  proving 
this  my  will,  and  of  carrying  the 


trusts  thereof  into  execution,  I  di- 
rect   and   appoint,  give,   and  be- 
queath, after  the  decease  of  my  said 
husband,  all  the  rest,  residue,  and 
remainder  of  my  monies  and  other 
my  personal  estate,  of  whatever  de- 
scription the  same  may  be,   unto 
and  amongst   all    and   every   the 
daughters   of   my    said      brother 
John  Harvev,    the    said    Charles 
Day,  and  Louisa  Day,  the  children 
of  my  deceased  niece,  and  the  two 
daughters    of    my   said     brother 
Charles  Savile   Onley,  or  to  such 
of  them  as  shall  be  living  at  my 
said  husband's  death,   and  to  the 
issue  of  such  of  them  as  shall  then 
happen  to  be  dead,  to  be  equally 
divided  amongst  them,  share  and 
share  alike.  But  it  is  my  will  that  the 
said  Charles  Day  and  Louisa  Day, 
and  the  children  of  any  other  of  my 
nieces  who  may  be  dead,  shall  only 
be  entitled  to  the  share  in  the  said 
residue  which  his  or  her  mother 
would  have  had  if  living  at  the 
death  of  my  said  husband.     And 
further,  it  is  my  will  that  the  shares 
of  each  of  my  said   nieces  of  the 
residue  of  my  personal  estate  shall 
be  placed  and  continue  out  at  in- 
terest by   my   surviving  executor, 
his  executors  or  administrators,  on 
government   or  real   security  dur- 
ing the  respective  lives  of  my  said 
nieces  ;  and  the  dividends  or  inter- 
est on  each  share,  as  the  same  shall 
from    time   to   time   become  due 
shall  be  paid  to  each  of  my  nieces 
during  her  life,  on  her  own  receipt, 
for  her  own  sole  and  separate  use, 
and  not  to  be  subject  to  the  debts 
or  control  of  her  present  or  any 
future  husband.     And   as  to   the 
share  of  my  niece  Caroline  Onley, 
I  will  and  desire  that  the  same  shall, 
after  her  decease,  be  paid  to  all  my 
other  nieces  who  shall  be  living  at 
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the  decease  of  the  said  Caroline 
Onley,  and  to  the  issue  of  such  of 
them  as  shall  then  happen  to  he 
dead  equally,  share  and  share  alike ; 
but  the  issue  of  any  deceased  niece 
is  only  to  be  entitled  to  the  share 
which  his  or  their  mother  would 
have  had  if  living  at  the  decease 
of  the  said  Caroline  Onley  ;  and 
after  the  death  of  each  of  my  other 
nieces,. I  direct  that  the  dividends 
and  interest  of  her  share  shall,  if 
she  die  married,  be  paid  to  her  hus- 
band during  his  life  for  his  own 
use.  And  1  further  will  and  direct 
that,  after  the  several  deceases  of 
my  said  last-mentioned  niecesi  or 
their  respective  husbands,  that  the 
share  of  each  of  the  said  last-men- 
tioned nieces  shall  be  paid  to  her 
child,  children,  or  grandchildren, 
or  any  other  relations  in  blood  to 
my  said  niece,  in  such  parts  and 
proportions,  manner  and  form,  as 
she  may  by  her  last  will  and  testa- 
ment, duly  executed,  and  which  she 
shall  have  power  to  make,  notwith- 
standing her  coverture,  give  and 
bequeath  the  same ;  and,  in  default 
thereof,  then  unto  the  next  of  kin 
in  blood  of  my  said  niece,  according 
to  the  Statute  of  Distribution  of 
Intestates' Personal  Estates/'  Held, 
first,  that  the  will  was  an  execution 
of  all  the  powers ;  that  is,  of  the 
power  to  appoint  each  portion  of 
property  comprised  in  the  settle- 
ment. Secondly,  that  the  appoint- 
ment in  favour  of  the  daughters  of 
John  Harvey  was  not  void  ab  initio, 
because  it  might  comprise  persons 
not  living  at  the  death  of  the  testa- 
trix and  within  the  eighth  degree ; 
nor  did  it  become  void  in  toto,  be- 
cause it  did  in  fact,  at  the  time  of 
distribution,  include  such  persons ; 
but  that  it  was  good  pro  tanto. 
Thirdly,  that  the  attempted  limita- 
VoL.  I.  N.  S. 


tion  to  the  husbands  of  the  nieces 
was  bad,  as  they  were  strangers;  and 
the  limitations  to  their  children, 
grandchildren,  or  other  relations  in 
blood,  was  void  for  remoteness. 
FourUily,  that  the  attempt  to  cut 
down  the  estate  given  to  tne  nieces 
in  the  first  instance,  failing,  the 
attempted  remainders  over  did  not 
go  as  unappointed,  to  the  next  of 
kin,  but  failed  wholly,  and  left 
absolute  interests  subsisting  in 
the  nieces.     [Harvey  y.  Stracey] 

73 

12.  Testator  by  his  will  save  certain 
shares  of  freehold  and  leasehold 
houses  to  his  wife, /or  her  sole  use 
and  benefit,  begging  and  requesting, 
that  at  her  death  she  would  give 
and  bequeath  the  same  in  such 
shares  as  she  should  think  proper, 
and  unto  such  members  of  her  own 
family  as  she  should  think  most 
deserving  of  the  same.  He  gave 
her  all  his  monies  in  the  funds, 
and  all  the  money  he  might  be  en- 
titled to,  for  her  sole  use  and  bene- 
fit, begging  and  requesting,  that  at 
her  death  she  would  give  and  be- 
queath what  should  be  remaining,  in 
such  sums  as  she  should  think  pro- 
per, unto  such  members  of  her  own 
and  his  family  that  she  should 
think  most  deserving,  and  were  en- 
titled to  the  same.  He  made  a 
codicil  by  which  he  gave  in  terms 
his  residuary  estate  to  his  wife. 
Held,  that  both  as  to  the  freehold 
and  leasehold  property  and  the 
monies  there  was  no  trust,  but  the 
wife  took  absolutely.  [Green  y. 
Mareden] 647 

13.  A  gift  by  will  to  a  particular 
charitable  institution  maintained 
voluntarily  by  private  means.  The 
particular  institution  had  ceased. 
Held,  that  the  gift  was  not  to  be 
disposed  of  as  a  charitable  gift 
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ey  pr^s,  but  failed  and  fell  into  the 
residue.     [Clark  v.  Taylor]      642 

14.  Testator  gave  property  to  his 
trustees,  upon  trust  to  pay,  distri- 
bute, and  divide  equally  between 
his  daughters,  naming  them,  to  be 
paid  and  assured  to  them  as  they 
should  attain  the  age  of  twenty-one, 
or  be  married  under  that  age  with 
the  consent  of  his  trustees.  Pro- 
viso, that  if  thev  should  marry  with 
the  consent  of  nis  trustees,  he  em- 
powered the  trustees  to  pay  the 
shares  at  the  times  of  such  mar- 
riagesi  or  at  their  discretion  to 
settle  the  same.  There  was  a 
power  of  maintenance,  and  gifts  over 
as  between  the  daughters  on  dying 
unmarried  under  twenty-one,  and 
if  all  the  daughters  should  die 
under  twenty-one  unmarried,  and 
without  leaving  issue,  then  over. 
Held,  that  the  trustees  had  no 
power  to  direct  a  settlement  where 
one  of  the  daughters  married  under 
twenty-one  without  consent.  [TViy- 
lor  V.  Aiuten] 459 

15.  Testator  gave  personal  estate  out- 
standing on  securities  to  his  wife 
for  life,  remainder  in  a  moiety  to  six 
of  his  children:  provided  that  if  any 
one  died  before  receiving  his  or  her 
share  without  leaving  lawful  issue, 
it  should  go  over.  One  of  the  chil- 
dren died  after  the  wife*s  death,  be- 
fore the  securities  were  realized 
and  the  produce  divided.  Held, 
that  the  proviso  contemplated  the 
time  when  the  children  should  be 
entitled  to  receive  their  shares,  not 
the  time  of  actual  payment,  and 
that  the  representatives  of  the  de- 
ceased child  took  a  share.  [In  re 
BodgaorCa  Trust]  ....     440 

16.  Testator  gave  Long  Annuities  to 

A.  for  life,  and  if  she  died  without 
leaving  issue  her  surviving,  then  to 

B.  and  C,  to  be  paid  to  them  at 


twenty-one,  if  hoik  living ;  but  if 
dther  should  be  then  dead,  then  to 
the  survivor.  B.  and  C.  both  at- 
tained twenty-one,  but  died  in  the 
lifetime  of  A.,  who  died  without 
issue.  Held,  that  the  word  then 
had  reference  to  the  death  of  A. 
without  issue,  and  that  the  residua- 
ry legatee  and  not  the  representa- 
tives of  B.  and  C,  took.  [Wid- 
dicombe  v.  MuUer]     .     .     •     443 

17.  Devise  to  A.  for  life,  remainder 
to  all  and  every  the  children  of  her 
body,  their  heirs  and  assigns,  as 
tenants  in  common ;  but  in  case  A. 
should  die  without  leaving  any  issue 
of  her  body,  then  over.  A.  had 
two  children,  both  of  whom  died 
before  her ;  one  died  leaving  a  child 
who  survived  A. ;  the  other  died 
without  issue.  Held,  that  the 
word  leaving  meant  honing,  and 
that  the  two  children  of  A.  took 
vested  interests  as  tenants  in  com- 
mon in  fee.     [£x  parte  Hooper] 

264 

18.  A.  made  his  will  and  gave  per- 
sonalty to  B.,  a  married  woman, 
for  life,  and  after  her  death  as  she 
should  appoint,  and  in  default  of 
appointment,  to  her  husband  ;  and 
if  she  should  survive  him  and  make 
no  appointment,  then  to  her  chil- 
dren. B.  had  three  children,  and 
by  her  will  she  i4)pointed,  after  her 
husband's  death,  2000/.  between 
two  of  her  children,  and  1 500/.  to 
the  other,  and  she  appointed  the 
residue  to  her  three  children  by 
name  in  such  manner  as  her  hus- 
band should  appoint  by  will.  He 
by  his  will  appointed  500/.  to  one 
of  the  children,  ( — )/.  to  another, 
and  the  residue  to  the  third.  Held, 
that  the  husband  had  no  power  to 
exclude  either  of  the  children ;  that 
his  appointment  was  therefore  bad ; 
and  that  the  appointment  of  the 
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wife  took  effect  in  favour  of  the 
three  children.     [  White  v.  WiUon] 

298 

WITNESSES  (EXAJVIINATION 

OF). 

In  a  cause  at  issue  before  the  Orders 
of  7th  August,  1852,  agreed  to 
postpone  publication  till  the  2nd 
November,  on  the  ground  that  the 
new  practice  would  then  come  into 
operation.  The  case  was  one  in 
which  it  was  not  clear,  but  proba- 
ble, that  oral  examination  might  be 
the  most  effective.  Held,  that  the 
postponement  of  publication  was 
not  an  agreement  to  adopt  the  new 
practice ;  but,  in  the  absence  of 
special  reasons  to  the  contrary, 
there  being  &  probability  of  advan- 


tage in  applying  to  the  new  prac- 
tice, it  ought,  according  to  the  in- 
tention of  the  Act,  to  oe  applied. 
[Howard  v.  Howardf]      .     .     239 

WOEDS. 

I .  A  testator  gave  legacies  to  various 
legatees  by  name,  and  some  to 
classes  described,  but  the  persons 
composing  which  were  not  named  ; 
he  gave  his  residue  to  his  legatees 
specially  named,  except  one  of  the 
classes  described.  Held,  that  this 
showed  that  by  the  words  specially 
named  the  testator  meant  described 
or  mentioned,  and  that  all  the 
legatees,  whether  named  or  only 
described,  took  shares.  [/n  re 
Holmes] 321 
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